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PERFACE TO VOLUME VI. 


It wm ■witli tlie lialp of my brotlier tliat tliis work on the 
history of Medikoval Political Theory was hegim m '1892 ; 
incleeci Ms article on The Political Theory of St Thomas 
Aquinas ” in the ^ Scottish Eeview,’ 1896, was its first published 
form. He was one of the pupils of Arnold Toynbee at Balliol, 
and though what he learned from him was mainly in Economics, 
it was from Mm, I think, that he learned not only the signifi* 
cance of Economic History and Theory, but also the importance 
of the history of Political Thought. During the many years 
of Mb long service in the Government of InMa, 1880 to 1916, 
and in spite of the pressure of Ms public work, he contributed 
by his continual sympathy and his careful judgment and 
criticism to help and correct this work ; and happily, in the 
years after his retirement in 1916 he was able to write a large 
part of Tolame . ¥• I. had hoped to finish, as I had begun, 
with his help, but this was not to be, for he died in 1934, and 
I can only express something.' of what he was and did by 
dedicating this volume to Ms.. memory — ^the memory of an 
honourable, just, and kindly man, and an indefatigable scholar. 

Till the last year of his life he was occupied with the materials 
for this volume, and happily .something of his work I have been 
abM to include in it, but only a little of that which he was 
preparing. This has unavoidably compelled the omission of 
one very important subject 'which we had hoped to treat in 
this volume, as in former ones— that is, the relations of the 
Temporal and Spiritual Powers — ^and I fear that it is too 
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late to hope to "be able to . deal with tMs. I greatly regret 
tMSj hut at the same time I feel that in the foniteenth century^ 

. and still more in the fifteenth and sixteenth centnries, these 
■ relations ^rnnst he studied nnder terms in many ways yery 
mifp.rmf, from those under which we have dealt ' with them 
in these volumes. 

With the downfall of Boniface VIII. the long confiict 
between the Papacy and the Empire had, as it seems to me^ 
really come to an end. No doubt it was renewed in the 
struggle between the Popes and Henry VII. and liOuis of 
Bavaria, and it may even be said that this ended in the success 
of the Popes ; but the Declaration of the Electors at Ehense 
in 1338 seems to indicate that there was little real significance 

in this. 

Again, while there were in the fourteenth century several 
treatises like those of Augustinus Triumphus which asserted 
the theory of the temporal supremacy of the Popes in the 
strongest terms, these do not seem to add anything of import- 
ance to the contentions of Innocent IV., or Hostienis, or 
Bgidius Eomanus, or James of Viterbo. 

The truth is, as it seems to me, that from the fourteenth cen- 
tury the history of the relations of the Temporal and Spiritual 
authorities, while we must not overlook the great import- 
ance of Papal authority, must be studied primarily under the 
terms of the relations of Church and State within the separate 
nations. This is true of the fourteenth and fifteenth centuries, 
and even more of the sixteenth, and that not only in the 
Eeformed but also in the Catholic countries. These questions 
are so important that their proper treatment would require 
a detailed examination of the circumstances and the literature 
of the subject in each of the more important Western countries, 
and this is a task of a formidable complexity and magnitude. 

At almost the same time as our last volume appeared, there 
was published the most important and valuable work of Pro- 
fessor J. W. Allen, ^A History of Political Thought in the 
Sixteenth Century,’ and I would express both my high admira- 
tion for this admirable and illuminating work and also my 
obhgatioii to it for much information. I trust that our readei^ 
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will recognise that what we have attempted in this volume 
on the sixteenth century is not like Professor Allen’s work? 
a detailed study . of every important aspect of the rich and 
varied Political Thought ’’ of that century, but a, treatment, 
of It, primarily, in its relation to that of the Middle Ages. 

^ Among other important works recently published, I should 
wish to draw the attention of, historical students to the very 
valuable work of Professor Ereole of Palermo, ^Ba Bartoio: 
all’ Alt-liiisio,’ and to the excellent work on the Political 
Theory of Hooker by Professor A. P. d’Entrfeves of Pavia. 

I must also express my great obligation to the late Professor 
G. Fournier of Paris in directing my attention to the sources 
of information on the French Civilians of the sixteenth cen- 
tury, and I should wish to express something of the regret 
that every serious student of m6(iia3val civilisation must feel 
at the loss which we have suffered in the death of so great, 
so learned, so judicial a student of Canon Law. We are indeed 
glad that he was able to complete his work on the Collections 
of Canon Law from Pseudo Isidore to Gratian ; and we look 
forward to the forthcoming treatment of Gratian himself by 
Fournier’s learned successor in Paris, Professor Le Bras. 

By the kindness of Professor Giorgio del Yecchio of Eome, 
one chapter of this work (Chap. n. Part II.) was translated 
into Italian and published in the ‘Eivista intemationale 
di filosofia del diritto.’ 

I cannot end without once again expressing my profound 
indebtedness to Dr B. Lane Poole, the most learned of English 
medisBval scholars. Looking back after fifty years I remember 
not only his continual kindness to an immature student, but 
also that it was from Ms ‘ Illustrations of Mediseval Thought ’ 
that I first learned something of the real character of the 
political principles of, the Middle Ages. ■ ■ 

A. J. OABLYLB. 
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CHAPTER 1. 

THE SOtJBCE AND AUTHOBITY OF LAW. 

Tlie supremacy of Justice and Law the most important political 
conception of the Middle Ages, 3 — actual methods of legislation 
in England, Castile, France, and the Emf>ire, 4 — theory of 
legislation: Britten, Fleta, ‘Mirror of Justices,’ 7 — -Marsilius of 
Padua, 8. 

CHAPTER IL 

THE LAW, ITS SOURCE AND AUTHOBITY. 0375^ 

The prince derives his authority from the people, 13 — Cynus, how 
far had the Roman people retained its legislative authority, 14 
* — emperor is legibus solutus,” ought to obey the law, “ de 
honestate,” not “ de necessitate,” 15 — emperor can take a man’s 
property, ** de facto,” not “ de iure,” 16 — ^Bartolus and Baldus, 
custom of Roman people overrides written law, 16 — ^prince 
bound by his contracts, 19 — Joannes Faber and Jacobus Butri- 
garius hold the same view, 22 — Canonists of fourteenth century 
on custom, 23 — ^powers of Italian cities in making municipal 
laws, and methods of legislation, 25. 

CHAPTER IIL 

SOUBUE AHD NATURE OF THE AUTHORITY OF THE RULER. 

THEORY. 

Flefca, Britten, ‘Mirror of Justices,*. ‘Modus tenendi Parliamentum,* 
30— Somnium Viridarii,’ 37 — ^Lupoid of Bebenburg, 30“ 
Marsiiius of Padua, 40 — ^William of Occam, 44 — ^Wycliffe, theory 
of the “ Divine Right,” meaning of “ Dominium,” 51. 
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CHAPTER IV. 

. FATUBB OF AtJTHOBITY OF BULEB : CONSTITUTIOHATD TBACTICM. 

France, Castile, England, 64 — examples of contractual concepMoiii 
Dauphin^, Castile, 67-~deposition of Richard II. , 70. 


CHAPTER V. 

HATtJBE OF THE AUTHOBITY OF THE BTOEE, OWmiAMS. 

Bartolus, ‘De Regimine Civitatis,’ 76 — 'De Tyranno,’ 80 — ^Baldns, 
prince not under the law, “ de necessitate ” ; can do anything, 
“ supra ius, et contra ius, et extra ius,” 82 — prince and contracts, 
83— prince and private property, Bartolus, Baldus, Faber, 
Angelo de Perusia, 86 — deposition of tyrant, Bartolus and 
Joannes Faber afiirin that subjects can do this, Baldus denies 
it, 86. 


CHAPTER VI. 

DEVELOPMENT AND FUNCTIONS OF BBPBESENTATIVE INSTITUTTOHS. 

The Cortes of Castile and Leon, their frequent meetings, and func- 
tions, 89 — ^their control of taxation, 92 — ^legislation and general 
authority, 93 — ^France, States General and Provincial Estates, 
their general powers, 96 — ^their authority in taxation, 98— aboli- 
tion of all illegal taxes in 1381, 101 — control over taxation till 
end of the century, 103— constitutional crisis of 1366-1368, 106 
— development of Parliament and its authority in England, 108. 


CHAPTER Vn. 

CONCEPTION OP UNITY OF EUBOPE. 

Dante, * Commedia,’ ‘ Convivio,* ‘ De Monarchia,’ 112 — ^Engelbert of 
Admont and Bartolus, 123— Dubois, ‘ De Recuperatione Terrae 
Sanctae,’ 124. 


CHAPTER VIIL 
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CHAPTER n. 
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election of the emperor, 144 — Saliceto, Jacobus Butrigarius, 
and Paulus de Castro on the same questions, 146 — ^legislative 
power of the prince, Paulus de Castro and Jason de Mayno, 
148 — Jason de Mayno cites Baldus as having said that Pope 
and prince can act “supra ius, et contra ius,et extra ius,” 149 — 
prince and custom, John of Imoia, Bertachinus, Zabarelia, 
Panormitanus, Turrecremata, 150 — prince and contracts. John 
of Imoia, Paulus de Castro, Bertachinus, Jason de Mayno, 
Philip Decius, 153 — summary, 156. 

CHAPTER in. 
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POLmCAL WRITERS. 

Gerson and Peter d’Ailly, 158— Zabarelia, 164 — ^Turrecremata, 167 
— ^Nicolas of Cusa, 169 — ^Fort^cue, 172 — ^Piiiiippe Pot, Sieur de 
la Roche, 175 — ^Wesselius of Groningen, 179 — deposition of 
Emperor Wenoeslas, 182— summary, 183. 

GHAPTER IV. 

THE THEORY OF THE DIVINE RICHT. 

Declaration of Cortes of Olmedo.in 1445, 186 — Aeneas Sylvius, ‘De 
Ortu et Auctoritate Imperii Romani,’ 188. 
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CHAPTER V. 

TAXATION. 

France, 'States General and' Provincial Estates,' examples . in first' 
part of the century, 192— -States General of 1439 and the Tailless, 
J 95 — assembly of , princes and nobles in 1441 and the Tallies, 
1441, 197— Provincial Estates and taxation from 1439 to 1484, 
197— States General of Tours, and taxation, 1484, 199’ — C?ommines 
denies that King of France, or any other prince, could impose 
taxation without the consent of his subjects, 201—Cortes of 
Castile and taxation, 203 — ^England, 205* 


CHAPTER VL 

BBPEESENTATIVB3 INSTITUTIONS. 

Cortes of Castile met very frequently, 206 — ^king not to interfere in 
the election of representatives, 208— claim to be consulted on 
all important affairs, 209 — States General in France, and im- 
portant public affairs, 210 — States General of Tours, 1484, their 
organisation, and claim to share in appointment of regency, 213 
— Commines and importance of the States General, 214 — 
Nicolas of Cusa and Council of the Empire, 215 — ^Diet of Worms, 
1495, 216 — Fortescue on Parliament, 210— Summary of fifteenth 
century, 217, 
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CHAPTER!. 

THE THEORY OF A LIMITED MONARCHY, 

De Seyssel, ‘ Grant Monarchie de France,’ 219 — ^French monarchy 
neither completely absolute nor too much restrained, 220 — 
the three “Freins,” 220 — **La Justice,” the king subject to 
the “Parlemens” in civil matters, 221 — ^judges independent, 
because permanent, 222 — “La Police,” laws and ordinances, each 
estate has its “ preheminences,” 222 — ^king should take counsel, 
the great Council sometimes includes men from the great cities, 
224 — Machiavelli, reference to Kings of France as bound by the 
laws and under the “ Parlemens,” 226. 
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Parliament, 234' — France, the Provincial Estates, 237— 
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‘ Dialogue between Cardinal Pole and Thomas Lupset,’ 259 — 
Calvin, 263. 

CHAPTER IV, 

THE THEORY OF THE DIVINE RIGHT. 

Derived from St Gregory the Great, but had no real importance in the 
Middle Ages, 271 — revxyed by Luther, 272 — ^his general political 
theory the same as that of Seneca and the Fathers, State a con- 
sequence of, but also a divine remedy for sin, 273 — doctrine of non- 
resistance in 1522, but developed in his tracts against the revolt 
of the Peasants, 2 75-^a change in 1530, letter to Elector of 
Saxony, Declaration of Torgau, 280 — ^Melanchthon, his opinions 
pass through the same changes, 284 — ^Declaration of the Clergy 
of Magdeburg, 286 — ^T^dale, ‘ Obedience of Christian Men,’ 
Exposition of Matt, v.-vii,, 287 — ^R. Barnes follows T 3 mdale, 291. 
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Guillaume Bude, an extravagant monarchist, but Kings of France 
submit to the “ Parleraent,” 293 — Ferrault and de Grassaille, 
297 — ^Alciatiis, 298 — Connon, 301 — ^Duaren, 304 — ^Vigelius, 306 
— Doneau, 308 — Cujus, general political theory, 310 — treatment 
of “ legibus solutus,” 315 — ^Zasius of Freiburg, 318. 
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GHAPTER 1. 

THE SOTOTBCB AND AOTHOEITY OF DAW. 

Sir Thomas Smith, * De Repiibliea Anglomm,’ S25— Francis Victoria, 
328--"Bishop Ponet, 329— George Buchanan, 332^ — * Bemon» 
strance aux Seigneurs,’ 334— ‘ Droit des Magistrats,’ 335 — 
‘Arehon et Politie,’ 336 — ‘Vindiciae contra Tyrannos,’ 338 — 
Molina, 341 ^ — Suarez, 344' — Mariana, 348 — Hooker, 350 — 
Althusius, 357. 


CHAPTER 11. 

THE FEINCB UNDER THE LAW. 

Section 1. The Source of the authority of the Prince, 364 — Section 2, 
The Conception of the Sovereignty of the Community, 372 — 
Section 3. The Relation of Bangs to the Courts of Law, 379 — 
Section 4. The Theory of a Contract between the Prince and the 
People, 383 — Section 6. The Right of Resistance and Deposition, 
395 — Section 6. Magistrates, Hobles, Ephors, 407. 


CHAPTER III. 

THE THEORY OF ABSOLUTE MONARCHY. 

L’H5pital, 415 — J. Bodin, definition of the Respublica and 
Maiestas, 417 — ^limitations of absolute power, 420 — ^there is no 
such thing as a mixed government, 424 — difficult to find an 
absolute monarchy except in France, 425 — ^absolute monarchy 
the best form of government, 427— Bilson, absolute monarchy 
by Divine Right, but hesitates about continental countries, 429 
— Blackwood, 434 — James L, 437 — ^Pierre de Belloy, 440 — ^Peter 
Gregory of Toulouse, 440 — ^Barclay, 445 — ^Aibericus Gentilis, 
450 — James Cowell, 454 — Summary, 458. 
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CHAPTER IW. 

EBFBESEOTATIVE IKSTITtJTIONS IN PRACTICE. 

Cortes of Castile, its place , in legislation, 463“— in taxation, 465 — 

, Provincial Estates in France, their relation to public affairs, 
469— States General not wholly ignored or forgotten in first half 
of the century, 472 — ^revival of States General, Orleans, 1560, 
473- — ^Blois, 1576, 475 — ^Blois, 1588, 476 — Henry IV. intends to 
call the States General, 478— Assembly of Notables, 1693, 479 — • 
Edict of Nantes issued after consultation with Catholics and 
Reformed, 479' — examples of authority of Provincial Estates in' 
taxation,, 481 — ^States General and Assemblies of Notables and 
taxation, 482, 

CHAPTER V. 

THE THEORY OF REPRESENTATIVE INSTITUTIONS IN THE 
POLITIOAE EITEBATURE OF THE SIXTEENTH CENTURY. 

Commines, 485 — De Seyssel, 486 — L’Hdpital, 486 — Bodin, 486 — 
James Aimain and John Major, 488 — Sir Thomas Smith, 489— 
George Buchanan, 490 — ^Hotman, 491 — ‘ Remonstrance,’ 491 — 
* Droit des Magistrats,’ 492 — * Vindieiae contra Tyrannos,’ 493 
— ^IMai’iana, 494— Hooker, 497 — ^Althusius, 498. 


PART V. 

CONGEtJSION OF THE WHOLE WOEK. 

The scope of the work, 604— formal aspect of Mediaeval Political 
Theory, contrast between the natural and conventional order 
of Society, 505 — -the first and fundamental principle, the mainte- 
nance of justice, 505— justice finds its elective form in law, 
506 — ^the law is primarily the custom of the community, 507 — 
when deliberate legislation begins, it is conceived of as expressing 
the will of the whole community, including tlie king, 510 — 
the law is supreme over the whole community, including the 
king, 511 — ^the influence of the revived study of the Roman iaw, 
513 — ^law the expression of justice, 513 — ^the people is the ultimate 
source of iaw, 513 — actually the emperor is the legislator, 514 — 
but some Civilians thought that Roman people could reclaim 
their authority, 514 — conception that Prince was ‘‘iegibus 
soiutus,” 515 — ^the theory of the Divine Right, 517 — ^the theory 
of the contract between Prince and people, 519 — theory that in 
the best government all members of the political community 
should have a share, the mixed constitution, 523 — ^the representa- 
tive system, 524. 
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Wb have seen in earlier volumes that the political principles 
of the Middle Ages were clear and intelligible, and that, 
though the forms of the organisations in which they expressed 
themselves were in many respects different from those of the 
present day, the principles themselves were really not very far 
removed from our own. The confusion about this which is still 
to be found in the minds of some people is simply a confused 
ignorance. The medi(Bval world was a rational world ; indeed, 
as has sometimes been suggested, its defect was that it was 
somewhat too rational. The great schoolmen, especially, 
appear to us sometimes to have too great a confidence in the 
power of the human reason to analyse the complexity of 
human life. However this may be, the political thinkers of 
the twelfth and thirteenth centuries are to us inteUigibie and 
rational. 

It is very different when we come to some of the political 
ideas of the seventeenth century ; it is difficult to say which 
seems to us most irrational: the absurdity of the theory 
of the divine right of the monarch, or the absurdity of 
the theory of the absolute sovereignty of the State as 
represented by Hobbes. It is no doubt true that we can 
recognise behind both these absurdities some historical con- 
ditions which serve to explain their appearance, but they do 
von. VI. ' A 
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not justify them. ' To ns these conceptions seem, and indeed 
they are, irrational and imschievons. The conceptioii of the 
divine right of the monarch has happily, even if only in oni* 
days, disappeared, and the theory of the absolute sovereignty 
of the State only lingers on among politicaly nnedncated 
people or societies. 

Our task, then, in this volame, is clear; we have to con- 
sider, first, the eontinnity of political civilisation, and, 
secondly, the conditions or circumstances under which this 
continuity was in part interrupted by the reappearance of 
that confused orientalism of Gregory the Great, the theory of 
the divine right of the monarch, and by the appearance of 
the conception of the absolute power of the prince, in the 
State. 



CHAPTER L 


THE SOEECE AHB AETHOEITT OF LAW : OOFTSTITIJ- 
TIONAL PBACTIOE AND GENERAL THEORY. 

We have seen that the most important political conception 
of the Middle Ages was the conoex^tion of the supremacy of 
lawj the law which was the expression, not merely of the will 
of the ruler, but of the life of the community ; and this life, 
which expressed itself in the customs, and therefore the la-vi 
of the community, was conceived of as itself the expression 
of moral principles. The law was supreme, because it was the 
expression of Justice ; the unjust law was not law at all. 
This conception can, as we have shown, be traced through 
all mediaeval literature from the ninth century to the thirteenth. 
It is sometimes expressed in the technical terms of the derivar 
tion of Jus from JuBtitia, or of the subordination of ail positive 
law to the natural law, sometimes in the more popular terms 
of the distinction between the king and the tyrant. 

It is then these profound conceptions of the real nature of 
political authority which the Middle Ages handed down to 
the modern world, and our idrst task is to consider how far 
these conceptions may have been modified in the period with 
which we are now deahng. We begin, therefore, with the 
consideration of the conception of the immediate source of 
the authority of the positive law of a political community. 

As we have, in former volumes, endeavoured to show, there 
was from the twelfth century at least a divergence between 
what we have called the normal conceptions and practice of 
mediaval society, and the theory of some at least of the 
students and teachers of the Roman law, and we shall have 
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to consider this divergence carefully in.' the period ' with' wBicli 
wo are now doaling, and shall have to, ask how far the ahsolntist 
theory of some of the great civilians inay have modified, the 

traditional political principles of mediaBval society. 

We begin with some observations on the actual methods of 
legislation in the fourteenth century. 

There is a noteworthy phrase in the coronation oath of 
Edward II. and Edward III. of England, which will serve to 
express the constitutional procedure and theory of the time. 
They swear to hold and maintain, not only the laws and cus- 
toms granted by former kings, hut also the laws and lawful 
customs which the community shall have chosen.^ The words 
express both the place of custom in the system of mediaeval 
law, and also the recognition of the principle that laws derive 
their authority, not only from the consent of the king but 
from the determination of the community. The words in 
which the ordinances of 1310 were annulled in 1322 only 
add to this the statement of the method in which the deter- 
mination of the king, the barons, and the whole community 
was to he expressed — all those matters which are to be estab- 
lished for the kingdom and people are to be discussed, agreed 
upon, and established in Parliament by the king, with the 
assent of the prelates, counts, barons, and the community 
of the kingdom, as had heretofore been the custom.® 

It is interesting to observe the parallel between these 
conceptions and those of the Cortes of Castile at Burgos in 1379, 
and at Bribiesca in 1387. At Burgos the Cortes complained 
that certain persons produced “ Cartas '' (briefs) annulling 
ordinances made by the king in the Cortes, and petitioned 


^ Rymer, * Fcedora,* voL iii. p. 63 : 
“ Sire, graimte vous k tenir et garder 
les Loys et les cizstinnes droitureles, 
ies qiiiels la Commiinaute de votre 
Roiaume aura esleu, et les defendrea 
et affortorez, al honur de Dieu, h 
vostre peer. Jeo les graunte et pro- 
mette.” Of. Id. id., voL iv. p. 244. 

® * The Statutes of the Realm,’ vol, i. 


p. 189 ; ** Mes les choses q. s’rotmt a 
establir ... pour iestat du roialzae 
et du peuple, soient tretes, accordees, 
establies, en pariementz, pat notre 
Seigneur le Roi, et par I’assent des 
Prelatz, Countes et Barouns, et la 
communalte du roialme ; auxiat come 
ad este accustume cea enarere.** 
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the king that nothing done in the Gortes should .he; .undone, 
except hy the: Cortes.. The king, Jnan l., seems in his.xeply to 
t).e, a little, evasive and to reserve to himself. s.ome freedom, of 
action^ (of..' snspending or dispensing).': 

: however, Jnan L laid down in the most 

explicit terms that royal briefs (Cartas), which were contrary to 
cnstom or law, were not to be regarded, that the royal officials 
were not to seal, any briefs which contained ' non obstante 
clauses, and that laws., customs and ordinances were not to be 
anniiled except by ordinances made in the Cortes.® 

These are statements of constitutional practice, and when 
we consider the actual methods or forms of legislation we find 
that there was no other method of legislation in Castile than 
that of the king acting with the advice, in earlier times, of his 
prelates, nobles and magnates, and as the representative 
system developed, of the prelates, nobles and delegates of the 


1 ‘Cortes of Castile,’ vol. ii. 22, 37 
U379): “ Otrosy nos pedleron por 

merced que por algnnos omes de 
nnestros sermon os ganan cartas p€a*a 
desatar los ordmamientos que nos 
fezimos enlas Cortes e ayuntamioiitc^ 
por servicio de Dios et nuestro : © qne 
mandasemos, quelas tales cartas quo 
scan obdedecidas e non cunplydas, e lo 
que es fecho por Cortes o por sjnunta- 
mientos que non se puede dos fazer 
por ios tales cartas, saluo por Cortes* 

A esto respondemos que nos auemos 
ordenado quelas cartas que fueren 
ganadas contra derecho que sean 
obedeeidas e non cunplydas fasta que 
nos seamos rrequerido dello ; pero en 
rrazon de desatar ios ordenamientos o 
deios dexar en su estado nos faremos 
en ello lo que entendieremos que 
cunple a nuestro servicio.*’ 

* ‘ Cortes of Castile,’ ii. 28, Tercero 
Tractado, 9 (1387): “Et por que 
nu€«tra voluntad es quela Ju-^ticia 
fiorezca, e las eosas que contra ella 
podiessen venir non ayan poder dela 
contrariar, estableseemos que si en 
nuestras cartas inandaremos alguna 


causa que sea contra ley fuero o derecho, 
quela tal carta ssea obedescida e non 
conplida, non enbargante que enla 
dicha carta faga mention espe§ial o 
general dela ley fuero o ordenamiento 
contra quien se de ; nin embargante 
otrosy que faga mengion espegial desta 
ley nuestra nin delas clausulas derroga- 
torias enella contenidas ; ca nuestra 
voluntad es quelas tales cartas non 
ayan efeoto. 

Et otroasy que les fueros uaJedores e 
leyes e ordinamientos que non fueron 
rrevocatos por otras, non sean periu- 
dicados synon por ordinamientos fechcws 
en Cortes, maguer que enlas cartas 
ouiese las majores firmezas que pudi- 
Msen ser puestas. 

E todo lo que en contrario desta 
ley se feziese, nos lo damos por ninguno, 
et mandamos alos de nuestro conseio e 
alos nuestros oydores © otros oficiaiea 
quaies quier, so pena de perder los 
oficios, que non firmen carta alguna o 
sdcuala enqu© se contenga, ‘ non embar- 
gante ley o derecho o ordenanaiento,* 

E essa mesma pena ay a el escrivano 
queia tal carta o aiuala firaiare.” 



POUBTBENTH - OBNTOBlr., 


[PABT 


trace of any other system in Castile 
or England, and it is a curious misconception which has led 
some serious historical writers to speah as though the legis- 
lative authority in Castile belonged to the king alone; This 
has arisen partly from a hasty interpretation of the phrases 
which describe, the law^ as the king's- law, and such phrases 
as those used by Alfonso XI. of Castile in issuing a new law- 
book at the Cortes of Alcala de Henares in 1348 : Et por 
qne al Eey pertenesce el poder de fazer fneros e ieyes e delas 
entrepretar e declarar e emendar.'* ^ We have pointed ont 
in the last volume that the similar phrase used by Alfonso X. 
in the * Especnlo ’ cannot be taken to mean that he claimed an 
absolute or sole right to make or unmake law, but only that 
no law could be made without him, and that it was his part to 
promulgate or declare the iaw.^ And it must be observed that 
in issuing the new law book at Alcala, Alf onso XI. was acting 
with the counsel of the prelates and nobles and the good men 
of the cities,^ and that it was in this same Cortes that the 
great law hook of Alfonso X., the ' Siete Partidas,' was first 
formally recognised as having legal authority, for it had not 
hitherto been promulgated by the king or received as law.** 
With regard to France it is more difficult to speak precisely j 
while, as we shall see in a later chapter, there is frequent men- 
tion of the States general, and of the Provincial Estates, the 
former at least did not meet so regularly as Parliament in 
England, or the Cortes in Castile, and it is more difficult, 


^ * Cortes of Castile,* i. 62, 64. 

* Cf. voL V, pp. 66-58. 

* ‘Cortes of Castile,* i. 62:“ Por 
©nde nos Don Alfonso . . . con conseio 
delos perlados e rricos e caualleros, e 
ommes buenos que son connxiseo en 
©stas Cortes que mandamos fazer en 
Alcala de Henares . . . fazemos e 
establescemos ©stas leyes que se 
siguen.” 

* Id. id., 62, 64 : “ E los pleitos e 
coutiendas que se non podieren librar 
por las leyes deste libro e por los diclios 
fueros, mandamos que se libren per las 
leyes contenidas enlos libros delas 


Siete Partidas que el Key Don Alfonso 
nuestro visauelo mando ordenar, commo 
quier que fasta aqm non se fabla que 
fuesen publicadas por mandado del 
Bey, nin fueron auidas, nin res^ibidas 
por leyes ; pero nos mandamos las 
rrequerir e concenter e emendar en 
algunas cosas que cunpiia. Et asy 
concertadas e emendadas porqu© fueron 
sacadas e tomadas delos dicbos 
sanctos Padres o delos derechos e dichos 
de muchos sabios antiques, e d© fueros 
e de costumbros antigos, de Espanna, 
damos las por neustras leyes.” 
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therefore, to make precise statements ahont the methods of 
legislation ; but it seems, from examining the oollection of 
Eoyal Ordinances, that, so far as these can be described as 
haying the nature of law, they were promulgated under the 
same terms as those of the thirteenth century, by the great 
council, sometimes with reference to the barons and others, 
sometimes with the advice of the estates.' 

The formulas of legislation in the Empire are more explicit, 
and seem to imply normally the presence of the members 
of the Diet.* 

We can now turn to the general theory of the legislative 
authority in the fomteenth century. It seems hardly 
necessary to cite the opinions of the English writers, for it is 
obvious that they adhere to, and indeed frequently simply 
repeat, the opinions of Bracton. 

Britton repr^ents the king as issuing a law book, and as 
commanding that it was to be obeyed in England and Ireland, 
but reserves the right to repeal or annul these laws with the 
consent of the barons and counts and the other members of 
his council.* Eleta restates almost literally the judgments of 
Bracton. The king has indeed no equal, but it is the law which 
has made him king, and it is therefore right that he should 
recognise the authority of the law.* The king can do nothing 
except that which he can do lawfully, and the saying that the 
prince’s pleasure has the force of law must be understood 
under the terms of the statement that it was from the “ lex 
regia ” that he derived his authority, and that, therefore, it 
is to be understood that that only is law which has been made 
after due deliberation by the advice of the “ magnates ” and 


^ ‘ Beeiieil des anci©M©8 Lois Fraxx- 
caise® *— vol. iii, p, 315 ? voL v. 
pp. 5, 156. 

* Of. Introduction to the Golden 
Bull of 1356. Senckenburg and 
Schmaus, * Neu© Sammiung der Belch- 
absoliied©/ voL i p» 46. 

* Britton, i. Prologue : ** Edouard 
par la gracei Deu Koi d© Engleterre. 


. • . Et volums et commandums qe par 
tut Engleterro ©t tut Hyrelaund© soient 
issi usess et tenus en tons poyntz, sauve 
a nous de repeler les ©t d© ©nyter 
et de amenuser et de ameuder a totes 
les foiz, q© nous verums qe bon serra, 
par le assent d© nos Countes et 
Barouns et autres de noster conseyl.** 
4 Meta, i. 5, 4* 



8 


FOtTETEENTH ; OENTUE.T. 


[PAET Im 


the authority of the king. The king must restrain : his 
authority by the law which is the bridle of power, and must 
live according to law, for it is the principle of human law 
that laws bind the legislator.^ This was evidently the normal 
opinion of English lawyers, and there Is therefore nothing 
surprising in the terms used by that curious work, the 
* Mirror of Justices/ The worst of all abuses Is that the 
king should be against the law, for he ought to be subject 
to it, as is expressed in his coronation oath. It is a grave 
abuse that ordinances should be made by the king and 
his clerks and others who would not venture to oppose the 
king, while laws ought to be made by the common consent of 
the king and his counts.^ 


It is, then, from this standpoint that we can understand 
the real significance of the treatment of the source of authority 
of law by Marsihus of Padua in the ‘ Defensor Pacis.® He 


1 Fleta, i, 17, 7 ; Nee obstat, qtiod 
dicitur, quod principi placet legis 
habet potestatem, quia sequitur, cuxn 
lege regia quae de ejus imperio lata est, 
quod est, non quiequid de voluntate 
regis, tantopere praesumptum est, 
sed quod magnattun suorum consxlio. 
Rege auetoritatem praestaute, et 
habita super boc deliberatione et trac- 
tatu, recte fuerit definitum. ... 11. 
Temperent igitur reges potentiam suam 
per legem quae fraenuxn est potential, 
quod secundum leges vivant ; quia hoc 
sanxit lex humana, quod leges suam 
ligent latorem ; et alibi, digna vox 
majestate regnantis est, legibus aUi 
gatum se principem profit-eri.*’ 

* * Mirror of Justices,’ V. 1.: “La 
premfere e la soverain abusion eat qe li 
Boi est eontre la loi, car il doist 6stre 
subject, sicom est contenu en son sere- 
ment, 2. Abusion est qe ou les parle* 
mentz se duissent fere sur les sauvacions 
des almes des trespassoeurs e ceo k 
Londres e deux fois per an, la ne se 
font il ore forque rarement e & la 
volonti© le roi sur aides e cueillettea 


de tresor. Et ou les ordenaunces se 
duissent fere de comun assent del roi 
e de ses countes, la ce funt ore par le 
roi 6 ses clers e par aliens e autres qi 
noseut contreriner le Roi, einz dasirent 
del plere e de li conseiUer as son proffiit, 
tut ne soit mie lur conseil covenable al 
comun del people, sanz appeler les 
countes e saunz suire les riules d© 
droit, e done plusours ordenaunces s© 
fondent or© plus sur la veduntie qe 
BUT droit.” 

For a critical discussion of the date 
and authorship of this work, cf. the 
edition of Whitaker and Maitland, 
published by the Selden Society in 
1895. 

* We desire to express the gratitude, 
which all students of Mediaeval Litera- 
ture must feel, to Mr Previte-Orton. of 
St John’s College, Cambridge, and to 
Professor R. Scholz of Halle, that w© 
have DOW in their editions of 1928 and 
1932 a masterly criticism of the text 
of the work of MarsiUus. W© have 
used them throughout in our citatioxas, 
indicating any difierences if they 
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m no%.BS appears :to be tboiiglit by some writers wiio:areiiot 
Tery wel acquainted with medi^Yal political iiteratiirej. setting 
out' some new and reToIntionary democratic .doctrinej.bnt. is, 
rather : expressing, even if in rather drastic and unqualified 
iemis, the normal Judgment and practice of the Middle , -Ages : 
'he represents not the beginning of some modem and reYoin- 
tionary doctrine, but the assertion of traditional principles. 
It is,, howcTer, true and not mimport-ant that the author 
derires Ms doctrines from various sources, that he combines 
the principles of the; actual practice of the Middle Ages with 
conceptions . derived, on the one side, from Aristotle, and 
on the other, to^ some extent from the Civilians* ■ 

He lays down, for instance, the principle that there is no 
** politia ** when the law is not supreme, and he cites in sup- 
port of this some words of Aristotle^; but this doctrine 
had been implied in the Assizes of Jerusalem, and asserted by 
Bracton.® Again, he sets out with peat emphasis the principle 
that the source of law is the "‘ populus ^’ or ‘Vuniversitas 
civium ** or its valencior pars,'’ and not either one man or a 
few men, for either the one or the few might make bad laws 
directed to their own advantage rather than to the common 
good.® Marsilius refers to Aristotle as having laid down this 


occBf.' W© nwat refer the reader, to 
the admirable introductions to those 
editions for a full discussion of the most 
interesting textual questions, as well 
as for those relating to the authorship 
of this..work..'-, ■ ■ 

i Marsilius, ‘Defensor Pacis,* i. 11 
(4). 

* ' Assizes of Jerusalem/ Assises 
de la Cour des Bourgeois, 26 ; Bracton, 
"De Leg! bus/ L 8, 6. Cf. vol. iii, 
pp. 32, 67. 

® Mai'silius of Padua, ‘ Defensor 
Pacis/ i. 12, 3: Nos autem dicamus 
secundum veritatem atque consilium 
Aristoteiis 3° Politico Cap. 6®, iegis 
latorem seu causam legis effectivam 
primam et propriam esse populum 
seu civium universitatem, aut ©iua 
valenciorem partem, , per suam elec- 


cionem seu voluntatem in generaii 
civiixm congregacione per sermonem 
expressatn, precipientom seu deter- 
minantem aliquid fieri vel omitti circa 
civiles actus humanos, sub poena vel 
supplicio temporaii ; valenciorem in- 
quam partem, considerata quantitate 
personarum et qualitate in com- 
munitate ilia super quam lex fertur; 
sive id fecerit universitas predicts 
civium aut ejus pars valencior per se 
ipsam inEunediate, sive id alicui vel 
aliquibus commiserit faciendum, qui 
legislator simpiiciter non sunt, nec 
esse possunt, sed solum ad aliquid et 
quandoque ac secundum primi legis- 
latoris auctoritatem.” Id., i, 12, 8 : 
** Aut legum iacionis auctoritas ad 
solam bivixim universitatem pertinet, 
ut diximus, vei ad hominem unicum 
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dootrin© tliat tlie imiversitas is the source of lawj !>mt tlie 
principle liad been snggested by some of - tbe earliest Cmlians. 
We have drawn attention in the second volnme to the words 
of works attributed to Irnerius and' BnlgarnSy that it is the 
*‘popiilus” or imiversitas which is the idtiinat© source 
of law,^ and it is evident that they had learned this from the 
Eoman law, books. It seems reasonable to say- that Marsilins 
is restating the doctrine of the ancient Eoman law and of the 
mediseval Civilians. 

But further, as we have seen, there is scarcely -any trace 
whatever, either in the constitutional systems or in the 
writers on political theory of the Mddle Ages, except in the 
medisGval Civilians, of the conception that law could be made 
by any one person, even by the prince, except with the advice 
and consent of the community as a whole, or those who stood 
for it, whether they were the great and wise men, or the elected 
representatives of the community. Egidins Colonna stands 
practically alone in suggesting that the king should rule 
according to his own will and the laws which he had made, 
and not according to the laws widoh the citizens had made.® 
So far, then, Marsilius was simply expressing in clear terms 
the normal conception of the Middle Ages, but there are some 
aspects of his statement which deserve further notice, and 
especially the emphatic phrase which he uses about the 


paxiciores. Non ad solum unum, 
propterea quae dicta sunt in hujus 
et in prima demonstracione quam in 
hoc adduximus; posset enim propter 
ignoranciam vel malitiam, ant utrum- 
qne legem pravam ferre, inspiciendo 
scilicet magis proprium conferens quam 
commune, unde tyrampnica foret. 
Propter candem vero causam non 
pertinet hoc ad pauciores ; possent 
enim peccare in ferendo legem, ut 
prius, ad qnorundam, scilicet pan- 
cornm, et non conamune conferens, 
qnaemadmodnm videre est in olig- 
archiis. Pertinet boo igitnr ad civinm 
universitatem ant ejns partem valen- 


oiorem, de quibns est altera et 
opposite ratio.” 

^ Irnerius, * De Aqnitate,* 2 : ** Uni- 
versitas id est populns, hoc habet 
qfficium singulis scilicet hominibas 
quasi membris providere. Huic de- 
scendii hoc ut legem condat.” 

Bulgarus, ‘Comm, on Digest,’ 50, 
17, 176 : “ Vigor judiciarius ideo est in 
medio constitutus ne singuli Jus sibi 
dicant. Non enim competit singulis 
quod permissum est tantum univer. 
sitati, vel ei qui obtinet vicem universi- 
tatis, id est populi, quaiis est magis- 
tral.” 

Cf. vol. ii, p. 57. 

* Cf, voL V. p. 74. 
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** Taleiicior pars of the poptiltis. It will be observed ■ that 
he. explains these words when he adds, “ Valenciorem inquam 
partem^., eonsiderata quantitate personarnm , et qnalitate ' in 
ooiiimnnitate ilia .snper qnam lex fertnx/’ for there seems, tO: be 
.no doubt that this is the correct reading. ■ It seems clear' that 
he does not mean simply the greater number." The historjj 
however,, of the development of the theory' of .the. majority 
in. the political and ecclesiastical organisations ■ of the Sliddle. 
Ages is one of great complexity., and we do not feel that we 
are competent, to discuss this subject.^ 

It should also be observed' that , MarsOius sets out a very 
important defence of the authority of the whole people in 
making law. ^len, he says, are more ready to maintain aiaw' 
which they have imposed upon themselves, and it is therefore 
well that whatever may concern the common convenience 
should be known and heard hy all ^ ; and, while he admits 
that the legislative power should not be entrusted to a base 
and incompetent authority, he meets the contention that 
the universitas civium ” is a body of this Mnd with a flat 
denial. For, he declares, the great mass of the citizens (civium 
pluralitas) are not normally or generally base or incompetent, 
rather they are all, or for the most part, of sound mind and 
reason, and have a right intention towards the Oommon- 

^ desire to draw the attention of Maggioritario/’ * PSroj&lo Storico,* 
those who wish to study this subject Torino, Fratelli Bocca, 1927 (an ex* 
to the very careful and interesting cellent summary ). 
monographs written by Dr E. Ruffini * Marsilius, * Defensor Pacis,* i. 12, 6: 
Avondo: “H principio Maggiori- “Secundam propositionem probo: 

tario nelle elezioni dei re e imperatori quoniam lex ilia melius observatur a 
Bomano-Crorinamci *’ in * Atti deHa quocunque civium, quam sibi quilibet 
real© Academia delle Scienze di Torino,’ imposuisse videtur ; talis est lex lata 
voL 60 (1924-26). “II principio mag- ex auditu et precepto universe mul- 
giori tario nella storia del Diritto tudinis civium ... (i, 12, 7 ). Oon- 

Canonico ** in ‘ Archivio Giuridico,* venerunt enim homines ad civilem com- 
vol. 93, fasc. I. (Quarta Serie, vol. ix. municationem propter commodum et 
fasc. i). “I system! di deli berati one vite sufficienciam consequendam, et 
coliettiva nel Medioevo Italiano ” in opposite declinandum. Que igitur 
‘ Nuova Collezion© di Opere Giuri- omnium possunt taugere commodum 
diche,’ a. 243. Torino, Fratelli Bocca, et incommodum, ab omnibus soiri 
1927, “II Defensor Pacis di Marsilio debent et audiri, ut commodum assequi 
di Padova,” in ‘ Ri vista Storica ItalL et oppositum repellere possint.” 
ana#* faao. II„ 1924, ‘*11 Principio 



; loxJWEENTH'^'CEOTTOY.: : I. 


wealtli and what is necessary for its maintenance. And, 
therefore, although every individual, or the greater multitude, 
is not capable of devising new laws, yet everyone can Judge 
and determine as to that which is devised and proposed to him 
byothers.^ 

It seemS' to us, then, to be clear that the constitutional pro- 
cedure and the general political theory of the fourteenth 
century represent the same principles as to the source and 
supremacy of the law which, as we have seen in former 
volumes, were characteristic of the Middle Ages* The law of 
the State is the expression of the custom and will of the whole 
community, and it is supreme over all members of the com- 
munity, even over the king and prince. We shall, however, have 
more to say about this in later chapters, when we deal directly 
with the conception of the nature and limitation of the 
authority of the prince in the fourteenth century. 


1 Id. id., i. 13, 3 : “ Cum ergo 

primum dicebatur, *ad pravum et in 
pluribue indiscretum, non pertinet 
legumlacionis auctoritas,’ conceditur. 
Et cum additur, oniversitatem civium 
esse hujus modi, negandmn est. Nam 
civium pluralitas neque prava neque 
indisoreta est quantum ad pluralitatem 
suppositorum, et in pluri tempore ; 
omnes ©nim, aut plurimi, sane mentis 
et racionis sunt et recti appefcitua ad 


policiam et que necessaria sunt 
propter eius permanenciam, quemad- 
modum leges et alia statuta vel con* 
suetudines, sicut prius ostensum est. 
Quamvis enim non quiiibet aut 
maior multitude civium sit legum in* 
ventor, potest tamen quiiibet de in- 
ventis et ab alio sibi propoaitis iudicare, 
addendum vel minnendum aut muian 
cium disceruere.** 
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THE LAW, ITS SOTOCl ANB' AUTHORITY. CTVILIAHS. 

It remainSj then, to consider tlie treatment of this subject by 
the Cmliaus and Canonists, for here if anywhere we may find 
some development of another Mnd. We have pointed out in 
earlier volumes that in the twelfth and thirteenth centuries 
there are clear traces of two and divergent movements of 
opinion : that some of the Civilians seem to think that the 
Eoman people had so completely transferred their original 
legislative authority to the emperor that they no longer 
possessed it at all, while others thought that though they had 
given the emperor this authority it still, also, remained with 
them, and could still he reclaimed and exercised.^ We have 
now to consider how far the Civilians and Canonists of the 
fourteenth century can be said to adhere to the one or the 
other of these opinions. 

It is well to observe at the outset that there is no question 
in the minds of these Civilians that it was the people from whom 
the prince derived his authority. This is very clearly set out 
in a passage in the ‘ Commentary on the Digest ’ by Cynus. 
(Gino of Pistoia 5 one of the most important of the Civilians 
of the early fourteenth century.) Cynus maintains very 
dogmatically that the imperium is from God, but he holds 
that this is not inconsistent with the principle that the prince 
was created by the lex regia, the emperor derives his authority 
from the people, the imperium ” is from God.^ 

Having made ourselves clear on this point we can consider 

^ Of. vol. ii. part i. oimp. 7 : voi. v* iv. Fol. viii B. : “ Not. Ex leg© ista 
part i. cJbap. 6. quod iura reput ant imperatorem Deum, 

® Cynus, * Comm, on Digest,* Bub. seu personam divinam, et hoc merito j 
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an important discnssioB of tlie wliolo question of tlie legislative 
authority of the people, by Cynns in his ‘ Commentary on the 
Code,’ which indicates very clearly that he was well aware 
of the contention between the older Civilians about this 
question. He cites the opinion of “ Joannes and of ** Hos- 
tiensis,” that the Eoman people could not now make a law, but 
also the judgment of Hugolinus to the contrary, and says 
that some of the ‘‘ moderni ” (his contemporaries) held with 
Hugolinus. Cynus himself seems to be indifferent as to the 
question, but the reason he gives seems to imply that he is 
thinking not of the general authority of the people of the 
Eoman empire, hut of the authority of the people of the city 
of Eome, which would have no reality outside of the oity.^ 
We must, however, observe also the opinion of Cynus 

quia imperiura est a Deo, lit m authen. mus ? De hoc fuerunt dissenssiones 
quomodo oportot epi : in prinoip : Do apud nostros antiques patres, quae 
JPide instrum: § 1, et ab ipso Deo etiam et hodie vigent apnd modernos. 
immediate procossit, unde inter Im* Dixit Joannes, quod non potest hodie 
peratorem et Doum non est ponere populus Romanus faoere legem, et hoc 
medium, ut in authent. constit, quae tenet Hostiensis, extra de constit. 0. 
de dignitate § : illud. Nec obstat quod fin, in summa sua. Hugolinus dixit 
dicitur supra 1. i. quod lege regia contrarium, Olossa approbat opinion- 
dicitur Mneeps creatus; quia hoc est enem Joannis in d.c. ambigitur (Dig. I. 
permissione Divina ; sicut diximus, non 3, 0). Quidam moderni tenent cum 
est malum in civitate quod non fecerit Hug. et probant inter alia argumenta. 
Dominus; nee est absurdum, quod sic Nam certuin est quod Ulpianus fuit 
a populo est a Deo, tamquam ab tempore quo erat conceasa Impera- 
ageute universali, sicut aliter dicitur, toribus potestas condendi leges; ut 
homo hominem generat ; et solu. Vel ff. de origine juris, 1. ultima parte. Et 
melius dico, quod imperator a populo tamen Ulpianus dicit, Senatum posse 
est, sed imperium cujus praesidatur facere legem (Dig. I. 3, 9), non dicit 
imperator dicitur divinum, a Deo.” potuisse; noc potest dici quod ibi 
^ Cynus; Comm, on the Code, loquatur in senatu, qui erat numero 
Bub, 14, Fol. 29 B. (Cod. I. 14:. centum, quia jus totum remanet in 
12). “Si imperialis . . . Item nota uno . . . unde populus et Seaatus qui 
quod soli principi licet condere legem regit populum potest legem facere. 

. . . Secundo opp. quod solus princeps Et quaedam suo jure faoit populus, et 
non potest facere legem, imo populus Senatus populi auctoritate, non Prin- 
, , . item senatus . . . item praefeotus cipis, quia Prinoipis auctorita^ pendet a 
. . . Respondetur secundum quosdam. populo, non econtra, ut dixi supra in 
Prime ad 1. normam. Quia prefectus L, 1. Quinimo dicunt quidam quod 
facit de auctoritate principis. Unde populus posset hodie deponere prin- 
ipse facere videtur ; et idem in populo, cipem, causa subsistente, ut S. de 
et sic auctoritas pendet a prinoipe, exeeut. cut. 1, sed et reprobari, in 
quod non est verum. Qxnd ergo dice- princip. Secundum ergo istos expone- 
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.OH two ' different , but related questions. He discusses, mitb 
.some; care tbe meaning of the famous passage'in the Code, 
'‘Bigna mx maiestate regnantis iegibus alligatiim se . confi- 
$eri .{Code I. and maintains that, wMIe the emperor 

is. not bound ' to observe- the law ‘‘de necessitate/’ he . feels 
himself bound '‘de honestate.”'^ ■ And he goes on to. discuss 
a question whose importance we shall have to consider .in. 
relation to- other writers, and even with regard "to Bodin in 
the sixteenth century. The question is, whether the emperor 


nans Me literal ‘.soli *' (Cod. I. 14, 12) 
WHO .modo, . proot ^ dixit . G-Ios. Vel 
secuadum Petrum diceadaia est, quod 
litera * soli ’ exponatur sic, quod nullus 
alius existeas solus potest facers legem, 
nisi Imperator. Hoc non placet mihi, 
quia licet populus sunt plure^, tamen 
pro uao reput atur. Praeterea Senatus 
potest esse in uno, ut supra dixi. Item 
praefectus unus est. Expone ergo, 
quod litera * soli ’ excludat solum 
alios inferiores. Non autem illos, qui 
possunt legem facere, sicut sunt pre- 
dicti ut exposuerunt Jacobus et etiam 
Petrus supra eo. L, I, j et haec vera 
secundum opinionem illam, quae se 
habet ut populus hodie possit facere 
legem. Sed secundum Joannem popu- 
lua hodie non potest legem facere, 
quoti et quidam alii doctores modemi 
tenent, ut populus non possit legem 
facere sine principe, et tunc ponitur, 
qxiod nulius existens solus potest 
facere legem nisi Princeps ; unde solus 
princeps, id est, solus exist ens princeps 
potest facere legem, sed solus populus 
non : quia cum imperator est caput 
imperii . . . populus quantum ad regi- 
men imperii nihil sine eo facere potest, 
quia universitas sine capite suo nihil 
agit. . , , Ipse autem, solus potest 
facere, ut hie, et cum populo, et cum 
senatu, et cum concilio proceriim . . . 
quod probat ilia littera humanum ut 
ibi dixi (t.e., his observations on Code I. 
14, 8, in this work. Fol. 28, v.). 
Quid ergo dicemus. Ad L ‘ non am- 


bigitur ’ (Big. I. 3, 9), dicendum quod 
hodie est immutata per legem istam, 
hoe non est venim, ut patet infra 
Tit : II. (Dig. I. 2) ,* vel dicendum est 
quod Senatus potest facere legem, non 
tamen contrarium legi principis, sicut 
et prefectxis ut 1. normam. Contra 
istam opinionem est manifeste lex ‘de 
quibus * (Dig. L 3, 32), ubi dicitur, 
quod populus potest facere consuetu- 
dinem, quae legem tollit generaliter, 
ergo et legem, quia nihil refert, an 
verbis an factis, ut ibi. Nisi dicas quod 
hodie sit restrieta potestas populi per 
hanc legem. 

De his opinionibus tene quae magis 
tibi placet quia ego non euro, Nam si 
populus Romanus faceret legem vel 
consuetudinem, de facto scio quod non 
servaretur extra urbem.” (Confer 
Cynus, Comm, on Cod. 8, Rub. 53. 
Foi. 620.) 

1 Id. id.. Bub. 14, Fol. 26, v. 
(Code I. 14, 4): “Digna vox . . . 
dico ergo, quod imperator est solutus 
iegibus, de necessitate : tamen de 
honestate ipse vuit ligari Iegibus, quia 
honor reputatur vinculum sacri juris, 
et utilitas ipsius . . . contra hoc posses 
opponere quod ipse non bene facit iioe 
volendo ; quia quilibet suam debet 
auctoritatem augere. . . . Ad hoc 
respondet ipsemet imperator in hsc 
lege, quia dignitatem suam ob hoc non 
minuit, immo auget, quia ‘ re vera ’ 
etc., unde honor est in tali ligamine.” 
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and Ms successors are bound, to observe an agreement (or 
contract, pactum) wMch he has made with: any civitas,'* 
or baron. The question, as he says, had been propounded by 
Guido de Snza, and it is not quite clear whether the discussion 
of the question is that of Oynus, or whether he is stating it , in 
the terms of Guido, but the conclusion, at least of Guido, 
seems clearly to be that the emperor is bound by such a 

pactum,” and that the subjects may be entitled to resist 
any unjust and manifest violence.^ 

It is also important to observe that Cynus is clear that the 
authority of the prince does not include the right to take 
away a man’s property without adequate cause. He can 
indeed take it de facto,” and his action must be assumed to 
be founded upon some just reason, but he cannot do this 
“ de jure ” without reason : the laws give him no such power, 
and if he does it, he commits a sin.^ 

We have given these somewhat detailed quotations from 
Oynus, because it appears to us that his position represents 


1 Id. id., Rub. 14 (Cod. I. 14, 21), 
Fol. 26 R. s “ Ultimo sciendum quod 
Guido de Suza formavit hie questionem ; 
utrum si imperator ineat aliqua pacta 
cum aliqua civitate vel barone, teneatur 
ea observare, tarn ipse quam ejus 
successor T Videtur quod non, ut 1. 
princeps S. eo (Big. I. 3, 31) et 3. de 
Leg. 3, 1. si quis in prin., et 
quia par in parem non habet imperium 
, . . Eooutra videtur quod sic ; nam 
grave est fidem fallere . . . etnaturalia 
jura suadent pacta servari, et fides 
etiam hostibus est servanda . , . 
Praeterea, ad hoc facit haec lex ; quia 
honestas ligat etiam principem ; ut 
hie patet per ea quae supra dixi, et 
nihil magis debetur homini quam pacta 
servare. . . . Praeterea contractus 
principis est lex. Ergo etc, et hanc 1. 
et hanc partem tenet ipse Guido ad 
quod facit extra de probationibus. 
0. I. Alii distinguunt ; an erit ibi 
justitia altera parte, an erat ibi in- 


Justitia et dolus, ut prime casu valeat 
pactum et compositio, seeundo non 
... ©t potest esse ex parte subditorinn 
Justitia resistendo, si ex parte domini 
sit injusta et notoria violentia, ut 
infra de jure fisc. 1. prohibitum, 1. x. 
(Cod. X. 1, 6, 10).” 

® Id. id.. Rub. 19 (Cod. I. 19, 6). 
Fol. 36, V.; “Seeundo casu, scilicet, 
quando vult mihi toiiere dominium rei 
meae, sine aliqua causa de mundo ; 
si queratur utrum possit de facto, non 
est dubium. Sed utrum possit de jure 
et de potestate sibi per jura concessa, 
in veritate non potest. . , . Sed 
tamen quantum ad observantiam, 
qualitercunque scribat debet servari. 
Nam semper rescrip turn suum sup- 
ponimus ex justa causa interpositum. 
Et talis presumptio est violenta in 
persona principis ; ut sup ; dixi in 
proxima questione. Negari tamen non 
potest quod si mihi rem meam auferat 
sine causa, quod ipse peocat.” 



CHAP. 'H. J 


THE EAW ' CarVILIAHS. 


17 


very ,, fairly that of , the fourteeBth-centiiry. Civiliaiis . in 
general;, they were, like Cyniis, aware of the, divergent,, judg- 
ments of the older Civilians. In one important passage 
Bartolns oominentB on the' well-known words of the ,, Code 
Till.: (52, 2) in which Constantine said that 'while, the authority 
of custom is not i,iisigiiifl.cant (vilis), it could not override 
reason or iawy and he points out that AzOy.John Bassianus, 
and the Gloss {i.e., the Glossa 'Ordiriaria of Accursins) : 
,maintained that a local, custom overrides the ‘*Iex .com- 
'munis ’’'in that place, and a general custom , overrides it 
everywhere, while Placentinus had contended that this had 
been true in ancient (pre-imperial) times, bnt not in later. 
He also cites one of the earlier fonrteenth-century Civilians, 
William of Cuneo, as maintaining that the custom of the 
Eoman people retained its legislative authority, for this 
had never been transferred to the prince; and a jurist of 
the thirteenth century, Martin Sdimani, as maintaining 
that the Eoman people still retained the posver of making 
a general and written law" (lex).^ 

* Bartohis : Comm, on Code VIII. {B. I. 3, 32) illud impugnat, et aiiter 

62 (53) (p. 80(5}, K. : “ Tertio sk* summa fatetiir quod in principem translata €®t 

secundum Aao. ; Jo,; et OL : Con- potest as oondendi legem expressam et 

sueludo spGcialis certi loci in eo loco sqriptam, non autem consuetudinariam, 

vinoit legem communem, et generalis qua© in eum non potuit transferri, 
generaliter, non autem specialis gener- quum procodst ex tacito consensu . . . 
aiiter in quoUbet loco . , . (p, 807). Sol. : et sic dicit hodie populum Romarium 
multis modis. Primo secundum Piac. posse facere conauetudinem generalem, 
q. d. L de quibus, loquitur secundum quum potestas ipsius legis consue- 
tempora antiqua, secundum quae tudinariae iaducendae non sit trans> 
populus liomanus poterat facere legem lata in principem. Et secundum hoc 
generalem, ergo consuetudinem gener- d. 1- de quibus (Dig. I. 3, 32) hodie 
slein contrariam legi, et illam con- remanet in sxio statu ; quod placet 
trariam legem tollentem ; haec lex Mar. Silimani, ubi dicit hodie populum 
loqiiittir secundum tempora modema, Romanurn posse facere generalem, 
secundum quae populus Romanus non scriptam et expressam ; de quo hie 
potest legem generalem facere, ergo non insisto quia piene est tractatum in 
nec consuetudinem contrariam, illam I. fi. s. de Leg. (ke., his Commentary 
vincontem. . , . Quod non videtur on Code I. 14, 12), Bed contra pre- 
bene dictum quia secundum hoe d. 1. dicta instatur, riaxn non debemus sequi 
de quibus (D. I, 3, 32) esset derogatuin ^liiod populus Romanus fecit, s. 
seu abrogatum per 1. seq,, quod in utendo . . . raoribus contra legem, sed 
casu dubii dicere non debemus. ... quod facere debeat s. utendo iege 
Praeterea Gul. de Cuneo d. 1. d© quibus eommuai. .... Sed . . . (glossa) re- 

VOL. VI. 
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When we compare these passages with others in . his writings 
we may incline to the judgment' that, he accepts the dis- 
tinction of William of Cuneo. between the continuiiig legal 
authority of the custom of the peoplCy and their, power to 
make law (lex) in the more strictly technical sense. In one 
place, indeed, he states clearly and dogmatically that the 
Eoman people have not the power of making law (lex) ; the 
reason he gives for this is, however, rather curious. So long, 
he says, as the Eoman people retained the right of electing 
and deposing the emperor, they kept the power of legislation, 
hut this right had now passed to the princes of Germany, and 
the right of deposition had passed to the Pope.^ 

On the other hand, at the end of his discussion of the rescript 
of Constantine on custom, he says, dogmatically and in his 
own person, that, if custom is contrary to law, and the law is 
subsequent to the custom, the law annuls it ; if, on the other 
hand, the custom is “ praeter legem,'’ it is superior to the law. 
A general custom is superior to law everywhere, and a 
local custom, to law locally; and it is perhaps worthy of 
note that here Bartolns refers to the highly important 
statement of Gregory IX. in the Decretals.^ 

spondit et bene, videlicet quod non abdicata ab eis. Jus enim eligendi 

debemus sequi quod populus Romanus habent principes de Alemannia, et jus 

facit, perperam et erroneam. , . . Sed privandi habet solus Papa, ut extra de 

bene sequi debemus illud quod populus re judicata c. Ad Apostolicae ; Cum 

Romanus ex certa scientia fecit con- enim nihil sit quod de imperio re- 

suetudinem inducendo. d. 1. de quibus mansisset eis non video quomodo possiut 

(Dig. L 3, 32). Quia Roma est com- legem condere.” 

munis patria ... et est caput mundi, * Id., Comm, on Code VIII. 62 (3) 2 
sic aliae civitates debent sequi ipsius (p. 814): “Ego autem sic dico ut s. 

consuetudines, non autem ipsa aliarum dixi, in opp. 2 quod aut dicta con- 

civitat am.” suetudo est contra legem, et lex sequens 

^ Bartolns : Comm, on Code I. 14, contraria illi eonsuetudini tollit earn. 

12 (p. 81) : “Ego credo quod populus . . . Aut praeter legem, et tunc non, 

Romanus et senatus non possunt sed lex succum bit illi. .. . 

faeere legem, ratio est, postquam Aut consuetude est generalis, et 
populus Romanus transtulit potestatem vincit legem generaliter d. 1. de quibus 

in principem, adhuc apud eos remansit (D. I, 3, 32) aut est specialis et localis 

potestas eligendi et privandi ut 1. 2, § et vincit earn specialiter in eo loco.” 

exactis, de origine juris (Dig. I. 2, 2, 16) Cf. Decretals, I. 4, 11 : “ Licet etiam 
et illo tempore poterat populus Ro- longaevae consuetudinis non sit vilis 
manus condere legem, et etiam senatus, auctoritas, non tamen est usque adeo 
sed hodie omnis potestas imperii, est valitura, ut vel iuri positive debeat 
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^ If we' turn to. Ms great, contemporary Baldiis^ we find , that 
Ms position: is much the same as that, of Bartolus on,, this 
question.. ^In commenting ' on the Code (I. 14/12) he says' 
dogmatically that the Eoman people cannot make law (lex)f 
for its general authority has been transferred to the prince ; 
on the other hand, commenting on .Dig. I. 3, 32, he' also 
seems to repudiate the contention of Flacentiims, that 
custom does not now override the written law, and that, there- 
fore, no. custom has authority- unless it has been formed with' 
the knowledge of the prince ; tMs, he says, is not required, 
at least with regard to local customs, and he refers to a Decretal 
of Boniface Till., and also to Gratian's well-known doctrine 
that laws are abrogated by custom.^ 

Bartolus and Baldus again agree with Oynus about the 
binding nature of contracts or agreements between the prince 
and the people. 

Bartolus maintains that while the prince is “leg! bus 
solutus,*' it is ‘‘equum et dignum ” that he should live 
according to law, though he does this of his free will, not of 
necessity ; but if he has made a pactum with any city, 
he is bound to keep this, for ** pacta** belong to the ^*ius 
gentium.*** 

praejiidiciiimgenerare, nisi fuorit ration* on Gratian Becretom D. 8, 8). Sed 
alibis et legitime sit praescripta.** ilia opinio est falsa, nam tempore hnjus 

Of. voL ii. p. 158. legis ita erat Imperator sicut hodie; 

^ Baldns : Comm, on Code I. 14, 12 nnde in sua potestate nihil est additnm 

(foL 60): “Queritnr utrum hodie vel detractnm. ... Et ideo non re- 

populns Komamifi possit legem facere, qiiiritnr scientia principis in consue* 
dicendum est quod non ; quia denu- tudine singuiarium locorum ; casus est 
datus est generals potestate, cum iila in c. 1. Be constit li. 6 (Sext. I. 2, 1), 
translata fuerit in principem.” ubi dicit consuetudinem ess© vaiidam 

Id., Comm, on Digest I. 3, 32, 6 et tamen principem nescire, ut nota 4 
(fol. 20): “Secundo opponitur et distin : c. leges (Gratian Becretum 

videtux quod consuetude non possit B, iv. 3. Gratian’s observations at the 
derogari legi scriptae. . . . Sol. dicit end).*’ 

PlaeentinuB quod ilia corrigit istam, But cf. Baldus’ Commentary on 
quia hodie solus princeps facit legem, Code VIII. 62 (fol. 172.) 
et ideo hodie nulla oonsuetudo valet * Bartolus ; Comm, on Code I. 14, 4 : 
nisi sit inducts conscientia principis. ** Sol. fateor quod ipse (princeps) est 

Secundum Piac ; et hoc tangit glo. legibus solutus, tamen acquum et 
viii. Bints c. frastrs Gloss i Ord-,:-^' ■' dignum est quod legibus vivat; itfi 
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Baldus, commenting on the same passage of the Code, 
sets ont the same opinion, that the prince should obey the 
law, though he is not bound to do so “ ex necessitate ” ; and 
he adds a judgment of considerable significance, that there 
is a supreme authority in the prince, as well as an ordinary 
authority, and that this supreme authority is not under the 
law. He also, however, like Bartolus, quotes Cynus as main- 
taining that a pactum, made by the prince with his subjects, 
if it has natural justice and equity, and is made for the public 
good, is binding, not only on the prince but on his successors, 
and in his comment on ‘ Digest ’ I. 3, 3 (Princeps legibus 
solutus), he sets out the principle again and seems to accept 


it for himself.^ 

loquitur hie : unde ips® siibmifctit se 
legibus de voluntate, non de necessi- 
tate. Ita debes inteliigere hanc legem. 
Quaero, quid si imperator facit pactum 
cum aliqua civitate, utrum teneatur 
illud pactum servare, Videtur quod 
non quia ©st solutus a legibus, . . . 
Contrarium ©st veritas. Nam pacta 
sunt de jure gentium 1, ex hoc S. de 
just : ©t jure (Dig, I. 1, 5). Jura gen- 
tium sunt immutabilia ut Instit, d© 
jure nat, § sed naturalia (Inst. I. 2, 11). 
Xta tenent ibi Doc. ut Cynus hie refert.” 

^ Baldus : Comm, on Cod© I. 14, 4 
(foL 65) : “ Princeps debet vivere 

secundum leges ; quia ex lege ejusdem 
pendet autoritas. Intellig© quod istud 
verbum debet intelligi d© debito hones- 
tatis, quae summa debet esse in prin- 
oipe, sed non intelligitur precise, quia 
suprema et absoluta potestas principis 
non est sub lege ; unde lex ista habet 
respectum ad potestatem ordinariam, 
non ad potestatem absolutam. . . . 
Nota quod imperator dieit s© esse 
alligatum, ©t hoc ex benignitate non 
ex necessitate. Secundo nota quod 
auetoritas imperatoris pendet ex lege 
regia, quae fuit nutu divino promulgata, 
et ideo imperium dicitur esse immediate 
a Deo. . . . Quarto nota quod ille 
bene principatur qui vult principari 


Deum et leges, und© dicit imperator se 
submitter© principatuin suum legibus. 

Ultimo nota quod nemo potest im- 
poneire legem successori dignitatis vel 
officii vel imperii. . . . Modo Juxta 
hoc doetores quaerunt d© una, q. lex 
principis non ligat successorem ; quid 
in contractu. . . . Dominus Cynus 
dieit quod (si) istud pactum habet in s© 
justitiam naturalem ©t ©quitatem, quod 
istud pactum ©st servandum ; si im- 
perator facit pacem vel capitulum cum 
subjeotis propter general© et publicum 
bonum, quod ista non debent infringi 
per successorem, nisi ex parte sub- 
ditorum intervenisset dolus vel fraus.*’ 

Id., Comm, on Digest I. 3, 31 (fol. 
20) : “ Princeps non est sub lege 

fori, est tamen sub lege poii, nature ©t 
rationis, actus autem sui sunt, leg: 
der© iu. pa^toralis, in cle. (Clementines, 
II, 11, 2) et die, ut no. c. eo. digna 
vox (Code I. xiv. 4) : Cyn. et ibi no. 
Cyn. quod princeps potest contrahere 
cum suis fidelibus, et tenetur ei d© 
jure gentium et civili, quia civili 
ration! natura i, naturalis ratio com- 
paratur. . . , Nam si princeps non 
obligaretur alii, certe nec alius obligare- 
tur ei, ex regula con-relativorum ; et sic 
esset interdictum commereium, ©t asset 
tamquam exul qui omnium praesul."" 
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Here we have come upon an important point of contact 
between the Civilians and the system of Feudal law. We 
have, happily, an important work of Baldus upon the Feudal 
law, and when we turn to this we shall be led to think that 
the conception of the contract which is binding upon the 
prince is related to Feudal conceptions, and that this affects 
also the conception of customary law. 

The emperor, Baldus says, has, no doubt, the fulness of 
power (plenitude potestatis), for God subjected the (leges) 
laws to him, but God has not subjected to him the agree- 
ments (contracta) by which he is bound, and he gives as an 
example of his meaning the grant by Frederick I. of the 
Oountship and other territories to the community of Pavia on 
their taking the oath of fidelity to him : this grant neither 
Frederick nor his successors could revoke, except on the ground 
of some guilty action of Pavia.^ 

Good and natural consuetudines, Baldus says in the same 
work, bind the prince, for the “ jus naturale ” is stronger than 
the “ principatus ” : the prince is bound to maintain his 
“ consuetudines,” for customary law (jus consuetudinarium) 
has authority over the prince (concludit principi).® In his 
commentary on the Peace of Constance he sets out the same 
principle : if the prince had granted to any city the right to 
make any statutes for itself, he could not revoke the grant.® 

' Baldus: Super Feudis Jfel. 19): sub juramento fidelitatis, quod nec 

(De Natura feudi). Pon© quod Imper- ipse concessor nec eius successor poterat 

ator vel Bex Franconim creat aliquem revocare siue culpa coimnunis Papiae/’ 
ducem et inveatitur eum d© ducatu, vel * Id. id. (foL 9): “(Notandum 

marchionem . - . vel comitem ... vel ©st autem) . . , quaero nunquid im- 

baxonem . , . numquid potest pro perator possit disvestire vassalum 
libito divestir© eum. Brespondetur sin© convicta culpa ? Bespondet glossa 
quod non* sed demum propter con- quod non est ratio : quia bonae et 
victam oulpam vel feloniam. ... naturales consuetudines ligant priaci- 
Nec obstat quod imperator habeat peiu, quia potentius est jus naturale 
plenitudinem potestatis, quia verum quam principatus.** 
est quod Deus subjecit ©i leges, sed Id. id. (fol. 19) : ” Et nota hie 

non subjecit ©i contractus ex quibus quod princeps tenetur servar© suas 

ofoligatus ©st, ut nota in 1. digna vox consuetudines, et sic jus consuetudin- 
(Cod. I. 14, 4). . . . Et per hoc dice- arium concludit principi.** 
bam quod imperator Fredericus Primus ® Id. id. ‘ Cojnmentarium ejusdem 
qui fecerat commune Papiss CSomitem Baidi super Pace Constantiae.’ (Fol. 
in certis castris ©t terris, ©i ©a conferendo 86) “ Deinde quaero, pone quod prin- 
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And in another place Baldns sets out as a general principle 
that custom is a tacit agreement of the citizens.^ 

We have dealt with the position of Oynus, Bartolus, and 
Baldus at length, for we think that they are in these matters 
representative of the Civilians of the fourteenth century, 
but we may notice a few points in others. 

Joannes Faber, one of an important group of French 
Civilians of the early fourteenth century, asserts very dog- 
matically, not only that the prince derives his authority from 
God, but through the people, but also that the people can 
for proper causes depose him.® He holds that the people can 
no longer make a general law (lex), for it has transferred the 
power to the prince, but it can, under proper conditions, make 
a municipal law.® Custom, however, he seems clearly to mean, 
still makes and immakes law.* 

ceps concessit civitati facere statute, constat hoc factum fuiss© antiquis 
virtute cuius concessionis civitas fecit temporibus. . . . Sed contra (various 
statuta sua. Quaero, numquid potest arguments stated). . . . Sed tamen 
revocare ; et videtur quod non.” satis posset dici quod populus ex causa 

^ Id., Super Feudis (fol. 31): posset eum destruere. . . . Hoc tamen 
** Ulud non omitto quod consuetudo attentare periculosum est,” 
dicitur civium tacita conventio/* Cf. Id. : * Breviarium in Codicem,* 

• Joannes Faber ; * Super Institu- I. 1 (p. 1) : Populus enim ad quom 
tionibus,’ 1, 2 (fol. 6). ” Populus de jure oommuni spectat eleotio 

ei et in eum. Et sio videtur quod et creatio principis, potest dare Jus 
princeps habet Jurisdictionem a populo regibus quos creavit. , . . Unde 
. . . sed contra, imo a Deo . . , Glo. quamvis imperium fuit a Deo institu* 
ibi dicit quod imperium processit a turn permissive, populus tamen fuit 
Deo dispositive, quia eius dispositione author et dispositor.” 
factum est. Melius diceret Glo. si • Id,, /Super Institutionibus,’ 1. 2 
diceret quod processit a Deo permis- (fol. 6) : **Sed an populus potest 
sive sed a populo dispositive, quia ita hodie legem facere. Glo : dicit quod 
disposuit et voluit ex quadam neces- non, cum totam potestatem trans- 
sitate. ... Si enim asset Dei dis- tulerit, quod est verum, generalem, sed 
positione non fuissent prelati multi municipalern sic . . . dum tamen ha- 
turpes, luxoriosi et fatui. . . . Sed beant collegium approbatum : alias 
an populus potest imperatorem de- non.” 

ponere. Videtur quod sic, quia cum • Id. id., 1, 2 (fol. 7) : ” Circa sextum, 
ad populum pertinet ejus creatio, ut quae sunt ejus (t.e.. Custom) virtutes 
hie ... et deposit! o. . , . Fraeterea seu vires, dicendum quod muJtae, nam 
cum mandatum jurisdictionis sit re- per earn quandoque Jus constituitur, 
vooabii© de sui natura , . , et im« quandoque acquiritur, ut satis dixi in 
perator Jurisdictionem et potestatem precedentibus. Item per ©am dero- 
habeat a populo. . , . Videtur quod gatur Jriri scripto, super quo die quod 
populus revocare possit. Praeterea aut consuetudo precedit, et jus sub* 
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He also raises the question whether the prince was bound 
to consult the “Proceres” when maMng a law, as laid down 
in Cod. 1. 14, 8 : he seems to think not.^ 

Jacobus Butrigarius, an important Bologna Jurist under 
whom Bartolus studied,® in an interesting passage discusses the 
question of the authority of custom, and suggests that both 
those who upheld the view that custom still makes and un- 
makes law, and Plaeentinus who denied this, were right, for 
the Eoman people had transferred their authority to the prince 
and could not, therefore, make general laws, but they could 
revoke this grant to the prince and could then make any law.® 
We shall have to return to this passage in the later chapters, 
when we discuss the theory of the prince or ruler, but in the 
meantime it is worth noticing for Butrigarius does not stand alone 
in the suggestion. It is suggested by Vacarius,* and by Azo.® 

The Canonists of the time do not, as far as we have been 
able to see, deal with these questions to any great extent, 

sequit ; et tune si condens jus ©am videtur quod eonsuetudo non toUat 
non ignorat, quia fort© genoralis, v©l legem, ut 0. eod: L 3. in fin, Plac- 
alias constat earn non ignorare, con- entinns solvit nno modo, et glo. alio 
snetudo tollitur . , * nbi autem jvm modo (Acctirsim : Gloss on Code VIII. 
precedit, consuetudo snbseqnens toUit 62 (3) * ant legem*; and Gloss on 
ipsum, dirni tamen sit rationabilis . ^ . Digest I. 3, 32 ‘ abrogentur *), et tamen 
non tamen omnino ; sed particuiariter nterquo bene dicit. , , . Ad propositnm, 
in loco in quo servatur. • . . Sed an ergo quum simpiiciter disponat aliquid 
iigat fiscum vei dominum terra® in rospublica Bomanorum, videtur potius 
qua consuetude obtinet, non videtur, sibi specialiter, cum non possit gener- 
quum lex inferioris non liget superio- aliter, nisi revocata jurisdictione trans- 
rem, ut dixi, § sed quod principi. Be lata in principem : et ideo ejus con- 
hoc fuit quesitum in facto ducatus Buetudo legem generaJem tollere non 
Britaomiae, Tamen potest dici quod posset ; et si sic inteilexit Plaeentinus, 
sic, non enim inferior Hgat, sed jus ex bene dixit ; sed si populus Bomanus 
consuetudine ©manat,** revocaret jurisdiefcionem translatam 

Cf . Id* ; ‘ Breviarium in Codicem,* in principem ; quod posset, ut dixi 

VIII. 52 (p. 222). Bupra. 1. 9. ‘ non ambigitur Comm. 

^ Id., ‘Super Institution! bus,* L 2. on Dig. I. 3. 9), turn posset legem 

(fol. 6), Id. ‘ Breviaram in Codicem,* condere generalem, et per consequens 
I, 14. 8 Cp. 19). consuetudinem generalem inducere ; 

® Cf. Woolf: ‘Bartolus,’ p. 2. et sic legem generalem, specialem non.’ ” 

® Jacobus Butrigarius, ‘Thesaunm * Of. Vacarius, ‘Liber Pauperum ' 
Legum. . . In Primam et Secundsm (ed. Zulueta), p. 16. 
partem Veteris Digest!,’ I. 3, 32'; • Cf. voi. ii. p. 64. 

“ Opponitur primo ad casum legis, et 
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but it is ■ wortli wMIe to notice tbat the great Canonist j 
who is generally known as the Archdeacon/’ in his Com- 
■ m Gratian’s: Decretnm, while' he - does not express 

his own judgment, mentions that some said that the people 
could not now make a law ; but others maintained that they 
could take away from the emperor the authority they had 
given him, and he contrasts this with the position of the 
Pope,^ The Archdeacon also reasserts the principle of Gratian, 
that all laws required to be. approved and confirmed by the 
custom of those concerned, but he adds that if the subjects 
refuse to accept a reasonable constitution, the legislator can 
compel them to do this.^ 

Again, William Durandus the younger, in his important 
work on the mode of holding a general Council, written in the 
first decade, probably, of the fourteenth century, makes some 
important observations on the obligation of both Temporal 
and Spiritual rulers to obey the iaw,^ and also maintains that 
the Pope should not make laws without the consent of the 

^ Guglielmiis Baiiso (The Arch- constUiitioneni, constitueris eos acl 

deacon) : ‘ Apparatus ad Decretum,’ hoc compellere potest, et sit factum 

D, 2 (fol. 5) : Dicunt quidaro fuit 23, q., 5. Be Ligiiribus (Gratian 

quod hodie popxilus non potest legem Decretum, C. 23, 6, 43) ut ibi patet in 

condere . . . alii . . . dicimt contra, casu, cum alias eius potestas esset 

qjjiii dixit quod populus potest auferre dolusoria. . . .” 

auctoritatem imperatori. Sed omnes * William Durandus, ‘Be modo 
©cclesiae non possunt Papae, quia generalis Concilii tenendi,’ I. 3 : “Quod 

non habet ab eis, sed ipsae ab eo. . . . predictus modus correctionis et re- 

Et dicunt ipsi quod populus pot^t formationis ecciesiae et Ciiristianitatis 

revocare illam potestatem cum vult, sit conveniens rationi et Juri, maxime 

sicut judex qui delegat, quia pro- quantum ad presidentes spirituaii et 

prietas apud eum remansit.” temporali potestati, et quod non 

® Id, id., D. 4 (folio 6, v.) : “Leges debeant transgredi jura, sed se regere 
promulgantur, Id. est de novo crean- et limitare secundum ea. . , , Be 
tur, ‘approbantur’ id, in judicio populi principibus autem secularibus nequa- 
recipiuntur, S. de legibus, de quibus quam dubium est, quin ipsi se velle 
§ invelerata (Big. I. 3, 32). Ipsae fateantur vivere secundum leges eorum 
confirmantur. Unde si constitutio non (Cod. 1. 14, 4) . . . Isidorus insuper 
est moribus utentium approbata illi scribit in 3 Li. ‘ Be summo bono,’ 
qui ei non observant non dicuntur c- 52. (Isidore of Seville Sententiae. 
transgresBores. , . . Nam ad hoc ut 3, 61) et ponitur pro palea in Becretis 
constitutio suiim habeat efiectum et 9. di (Gratian Decretum. B. 9). Quod 
confirmationem requiritur, quod sit justum est principem legibus obtom- 
moribus utentium approbata. ... Sed perare suis,” 
l»i subditi nollent acceptare rationabilem 
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cardinals^ -Eor Mugs . and, princes witliont the consent . of the 
'VPro|>i/'.,for that wMeli' concerns all should be approved' by 

..,Jo.aniies .Andreae.y, another 'important Canonist of the„first 
half of the fonrleenth ■•centnry.j diseases' the ■ authority, of, 
ci2Stom.5 and denies that it can change the., '[lex coBimnnis,.'* 
canonical or civil, bnt admits- that it may derogate ,”, froni it 
in some particular province or place, and create a nranicipal 
law, if .IMS.. is permitted .by 'the Pope or .the prince** 

;. It will be, we think,, evident -.that the Oi.vflians. and Canonists 
can hardl.y be said to. express any very clear .jndgments upon 
the general question of legislative power... They are, in the 
iii.aiii, .. rather . endeavoirring to. ■ . expoinii' .the. ^ tenets of the 
OiTil, Law than stating 'the actual and worMng principles of 
the ... political, society, of the time. At .times., at, ..least they are 
even thinking rather .of the powers of the actual citizens of 
the city of Eome than of" the people of the empire.' This 

, ^ Id, id., I. 4: ‘‘ VeniiB'' eiinn' scrifea* omuts tangit, secundum juris utriusqii© 
tur .Proverb 11, . quod ibisaius.ubimuita "regulam ab omnibus debeat com- 
consilia, ■ et Innocens Papa ■ scribit . .mumter approbari.” 
quod facilius invenltur illud, quod a , . ® Joanne-s Andrea©,. ‘ Commeatary oB 
pluribus senioribus quaeritur ; 20 di. the Decretais,’ I. 4, 11 (fol. 61): 
d® quibus (Qratian Dee.: D* 20, 3) Quarto sic opponitur, lllius ©st toller© 

. . . et ©xemplum habemus in vetere .legem positivam, cujus ©stmducer©,vel 
testamento de Moyse, qui ad consilium ' sui majoris, minoris non, . . . Sed 
Jethro cognati sui, 72 Seniores seeum.- . lex communis, canonica vel civilis, 
swBumpsit. . , , Videretur ess© salubre inducitur a Papa vel a Principe : con- 
pro republica ©t pro dictis adminis- suetudo insiirgit ex actibus privatorum, 
tratoribus reipublicae, quod sic sub qui sunt minores ; ergo ipsorum actus 
ratione, ut premissum est in rubricis legem ©tiam positivam toller© non 
proximis, limitaretxir potestas eorun- possunt. Sol. Fateor quod usus vel 
dem, qiiod absque certo consilio domin* actus privatorum unius regni, vel pro- 
orum cardinalium, dominus papa, et vinciae, vel loci, legem communem 
reges ac principes absque aiiormn abrogare, L ubiquo toller©, non possunt ; 
proborum consilio, sicut hactenus in sed derogare possunt in eo regno, 
republica servabatur, non uterentur provineia, vel loco, ut sicut ibi legem 
praerogativa hujusmodi potestatis, po- municipaiem facere, possunt, sic et 
tissiine aliquid concedendo contra consuetudinem inducer© : et tamen 
concilia ©t contra jura approbata com- ad objectionis solutionem fateri oportet, 
muniter. Et quod contra . . , quod nec in loco id possent, nisi quia 

concilia ©t jura nihil possunt d© novo Papa vel Priaceps id express© per- 
statuere, vel concedere, nisi generaU mittit.” 
conoilio convoeata ; quitm illud quod 
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is in strong contrast with their- jndgments when they 
from the general principles of constitutional law to the con- 
ception of; the municipal laws of' the Italian cities/ We have 
already j hnt only incidentally, observed some of the references 
to these : we must now very briefly consider them. 

We may begin by* obser-ving a general statement of Bartoliis 
in his Comment on Gains’ famous phrase, as cited in Dig. I. 
1,9: '' Omnes populi, qni legibus et moribus reguntnr, partim 
suo proprio, partem communi omnium hominum iure utuntur.’’ 
Some argue that only the emperor could make law, but this 
is an error: any people can make its own law, ** jus civile 
proprium,” while only the prince can make *'Jus civile 
commune.”^ 

This, however, raises the question, what is the relation of 
these municipal laws or statutes to the general law. There 
is an important statement on this by Bartolus, in an opinion 
(consilium) which he gave on the question of the validity of 
a will by which a certain citizen of Arezzo had left his property 
to his illegitimate son, bom of a concubine, while his wife was 
alive. We are not concerned with the merits of the case, 
but with the reason why Bartolus advised that the will was 
void. He cites, and seems to agree with, the opinion that only 
the prince could legitimatise, and that the “ jus commune ’’ 
prohibited the legitimisation of spurii,^’ in this case the child 
was born in adultery, and concludes with the judgment that 
the people only made laws by the permission of the prince, and 
cannot therefore make them contrary to his prohibition.^ 

^ Bartolus, Comm, on Digest I. 1, 0 statutum condere super eo quod Impera- 
(p. 16) : “ Secundo opp. et videtur tor prohibet etiam sibi ipei . . . ergo 
quod solus princeps possit facere legem, dictum statutum non valet.” 

. . . Hie autem dicitur, omnes populi ‘ Consilium ’ 106 : “ Quia soli principi 
qui legibus, etc., ergo male, cum competit restituer© natalibus, non 
innuat quemlibet populum posse legem autem ordini civitatum. , . , Idem 
condere. . . . Item jus civile proprium consuluit Do-Cynus . . , ergo vuit 
potest constitui a populo, ut hie, sed quod per civitatem non posset legiti- 
jus civile commune constituit solus mari.” 

princeps.” Cf. Jo. Faber, Comm, on Bartolus also cites Jo. Butrigarius: 
Inst., I. 2 (fol. 6), and Albericus a “ qui consuluit super isto puncto per 
Rosate, ‘ Comment, de Statutis/ I. 9, 3. rationem, quia in casu a jure communi 

Bartolus, ‘ Consiliorum,’ Lib. IL, prohibito statuttum non valet. . , . 
Consilium’ 105; “ Oivitas non potest Sed legitimare spurium est prohibi- 
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. ' Albericiis of Eosate discnsses tlie ■ question in general terms 
and asks' wlietliery if tlie statute of tke Civitas contradicted 
tke '' Jus commiine/' it is valid ; lie points out that tkere, was 
mneli difference of opinion albont the question^ hut ke concludes 
that tke general opinion was tkat tke statute , was valid for 
tkose wko made it (inter statnentes) as long as it was not 
'"'specialiter derogatoria de statuto/’ He adds, kowever,^ 
tkat a city could not make a statute- to tke- prejudice of tke 
empire, or of tkose wko were not subject to it.^' . 

It is important, 'also, to consider tke form under wMck tke 
Civitates made tkeir statutes. Bartolus discusses tke question- 
in tke later part of tke passage of wkick we kave before cited 
the first words. If, ke says, the statutes are made by the 
“ Judices maiores ” or tke lords of tke cities, it is well tkat 
this should be done with the consent of tke wise men f they 
can, however, do it proprio motu.” If tke statutes are 
made by tke people, this should be done by an assembly of 
tke whole people, or of tkose who form tke coimoil of tke 
people, and represent it, and tke assembly should be called 
together by the Podestd, or some other magistrate. Another 
method is tkat some definite proposal should be put before tke 
people, and tke decision of the majority should become law.® 


fcwm. . . . Praeterea populws non 
condit iegem nisi antoritate principis, 
«rgo non condit in casu prohibito a 
principe.” 

i Alboricm a Rosate, * Comm, de 
Statntie,* I. 7, 1 : Sed quid si statntum 
civitatis oontradicat jnri communi, an 
valeat. CommimSs opinio est quod sic, 
per praeailegatam, i. omnes populi, il. 
Be jure et justicia {Big. I. 1, 9). . . . 
Quid in tanta varietate tenebimus ? 
. . . Communis opinio quam sequitur 
totus mundus, ut predixi, licet forte 
predicts de stricto Jure sit vera, est, 
quod statutum inter statuentes valeat, 
etiam contra Jus commune, dummodo 
lex non sit spetialiter derogatoria de 
statute, ut predixi. Non tamen potest 
csvitas vei popuius statuere in pre- 
judicium Imperii, vel non sibi subdi- 
torum. Unde si civitas statuerit, 


quod non teneretur ad tributa vel alia 
Jura Imperialia, ve! quod aliter esset in 
prejudicium non eibi subditorum, non 
valeret, et ita possent intelligi Jura 
superius ad hoc deducts.” 

* Bartolus, Comm, on Bigest I. 1, 9 
(p. 18) : “ Quaere secundo principaliter, 
qualiter statuta fiant. Et si quidem 
Judices majores vei domini hoc faciant, 
humanum est quod faciant consilio 
sapientum. . . , Sed si volunt, pos- 
sunt hoc facere proprio motu. et hoc 
subditis divulgare. ... Si vero sta- 
tuta hunt a populo, talis est ordo, quod 
convocetur totus popuius, seu homines 
qui sunt de consilio populi, qui repre- 
sentant populum. . . . Et haec con- 
vocatio fiet auctoritate Potestatis, vei 
alterius magistratus, solemniter, hoc 
est sono tubae, vei puisata esmpana, 
vel voce praeconis. . . . Alius modus 
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also states tliree metliods of ■ making 
statutes/^ TM is by tbe antbority of tie whole people 
or universitas ” in. a^ public parliamentuin/’ to whom the 

to put the. question ■whether they 
desire to make statutes, and what statutes, and by "whom they 
are to be made ; and these questions are to' be decided by the 
Yoice of the majority. This method, Albericus says, was now^' 
rarely used.. The, .second method was that they should be 
made by the decuriones/^ whose place was now taken by 
the Councillors of the city. The third method was that the 

universitas,’^ the deouriones/’ or Councillors of the city 
should elect certain expert persons and give them power to 
make statutes, and these should be valid, as though they had 
been made by the universitas.’^ This method also, Albericus 
says, was now not much in use, and he seems thus to mean 
that normally in his time the statutes were made by the 
Council of the city.^ 

We regret that we cannot in this work discuss the constitu- 
tional forms developed in the Italian cities and their relations 
to the empire, nor the municipal constitutions of ISTorthem 
Europe. The subject is of too great importance and complexity 
to be treated summarily, and it has a very large modern as 
well as medisQval literature.^ 

est, quod fiat propositio certa ei limi- 
tata. an placeat populo quod sit talis 
lex vel statutum . . . tunc quod 
placuerit majori parti, illud erit 
firmum.” 

^ Albericus a Rosate, ‘ Comment, de 
Statutis/ I. 4 : “ Item, quaero qualiter 
civitas facit statuta 1 Die, quod 
tribus modis : prime, congregate populo 
seu universitate civitatis in publico 
parliamento secundum morem oivi- 
tatis, et ibi facta propositione per 
rectorem seu magistratum civitatis, 
an veiint statuta facere, et qualia, et 
per quos, et quod obtinebitur per mai- 
crem partem, valebit. ... Et iste 
modus rare servatur. , . , Secundus 
modus est quod decuriones civitatis 
qui habent administralionem civitatis, 


quorum loco hodi© successerunt con- 
ciliarii . . . simul more solito convo- 
centur, et inter eos fiat propositio, 
consultatio et reformatio d© statutis 
fiendis .... et iste modus magis 
servatur ; et taJis propositio fi[eri debet 
cum authoritat© vel presentia rectoris 
civitatis vel universitatis. ... 5 

Tertius modus est quod universitas, 
decuriones seu conoiiiarii eligant aliquos 
peritos, quibus dent potestatem statuta 
condendi, ©t quod statuta per eos 
valeant, ac si statuta forent per uni- 
versitatem. . . , Sed neque iste modus 
est magis in usu.” 

* It will be evident that we have 
made no attempt in this work to deal 
with the great and important jhistory 
of the development of the political inde- 
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: We have given wliat may seem to some of our readers a 
disproportionate space in this chapter to the political ideas 
expressed or implicit in the work of the Civilians and Canonists 
of the fourteenth centni’y, for, as will now be .apparenty we, do, 
not think that those writers added much to the conceptions of 
the Civilia,ES of the twelfth and thirteenth centuries. . It is 
.neeessarjy how^ever, to consider to what extent and in what 
way the revived study of the Boman Law may have ultimately 
contributed to the development of the monarchical as. con- 
trasted with the constitutional conceptions of Western EuropCy 
and we shall deal further with this, when we come to.the^ 
fifteenth and sixteenth centuries. We have therefore heen 
compelled to examine the nature of the development of the 
political conception of the Civilians, even when they have 
little immediate relation to the actual conditions of Europe 
outside of Italy, 

As far as the fourteenth century is concerned, we do not 
think that there is any reason to say that they exercised any 
appreciable iiifi lienee upon the political theory of the rest of 
Europe, except so far as it may be thought that they confirmed 
the judgment that all authority in the State was ultimately 
derived from the community. 

fjendenco of the Italian dtieB. This is and in the second place, because it hs^s 
not because we think that this was of been treated with great learning and 
little importance, on the contrary, as care in a number of historical and legal 
we think it represents one of the most works. Among the most important 
important developments of the human of these in recent years have been 
spirit. We have not attempted to C* N. Woolf’s ‘ Bartolus of Sasso- 
dea! with it for two reasons : in the ferato ’ and Professor Ercole’s ‘ Da 
first place, because it is far too large Bartolo all’ Altbusio.’ We desire to 
and complex a subject to be dealt express our great obligation to both 
with, except in detail and at length;"' these admirable works. 
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CHAPTER IIL 

TMB SOURCE AND KATURB OB THE AUTHORITY 
OB THE RULER. 

We have in the last chapters discussed the theories of the 
source and authority of the law of the State. It is with these 
in our minds that we can now turn to the conceptions of the 
political theorists of this time with regard to the prince or 
ruler. 

We turn first to a group of English works of the later 
thirteenth and early fourteenth centuries — ^that is, to Pleta, 
Britton, the ‘ Mirror of Justice,’ and the ‘ Modus tenendi 
Parliamentum.’ 

The work of Fleta would be of the very first importance, 
if it were not that in most essentials it does little more than 
re-state the principles of Bracton, with which we have dealt 
in a previous volume,^ but even so, it is important to observe 
that these principles were understood and reasserted ; and 
there are a few points in which Bleta goes beyond the genuine 
test of Bracton. It is only necessary in these circumstances 
to summarise very briefly his statements. The king has no 
equal or superior in the kingdom, except God and the law ; 
but it is the law which has made him king, and he should 
therefore recognise the dominium and potestas of the law, 
and his rule is evil when it represents a will different from that 
of the law.^ The king has in his hand all jurisdiction, but he 
is the Yicar of God and must give to every man what is his ; 

^ Cf. vol. iii. p£urt i. ohs^ps. Yy * Fleta, i. 6, 4 (of. Brafitoa, ‘Do 
4, Legibias,* i. 8, 6). 
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iie cannot do anytMng hut that wMch he can do by law.^ It is 
said that what is the princess pleasure has the Biithoiity of 
iawj bnt this does not mean that eTerything which, the Mng 
wills has the force of law, but only that which has been laid 
down by the king’s authority with the coimsel of the magnates y 
and after due deliberation.^ So far Eleta is only re-stating 
Bracton’s position, of which the essence is that' the. law is 
not the arbitrary creation of the king, and that it' is supreme 
over Mm. ' But now we come to an important deviation from 
the original text of Bracton. Eleta says that , no ' one is to 
presume to dispute abont the action of the Mng, and to go 
against it ; but he adds that the Mng has two superiors in 
ruling Ms people : the law, by wMch he has been made Mng, 
and his Curiar— that is, his counts and barons. The counts 
are so-called a comitiva,” and if they see that the Mng is 
without a bridle, they are bound to impose a bridle on him. 
And, he adds, Mngs should moderate their power by the law, 
which is the bridle of power ; they should live according to 
law, for the human law declares that laws bind the legislator ; 
and elsewhere it is said (ie., Cod. I. 14, 4) that it becomes 
the majesty of the ruler that the prince should profess that he 
is bound by the law.® 

As we have pointed out in dealing with Bracton, it seems 
most probable that tMs passage was not in the original 
text of Bracton, but was interpolated by a later hand. It 
does not seem very probable that it has also been inter- 
polated in Eleta, though it must be observed that the text of 
Eleta has not been revised by any very modern editor. If, 
then, we assume that this passage does not belong to the 
original text of Bracton, it is very important to observe that 


^ Id., i, n, 3 and 7 (cf. Bracton, 
iii. 9, 3). 

* Id., 5. 17, 7 (cf. Bracton, iii. 9, 3). 

® Fleta, i. 17, 9 : “ Nemo enim de 
facto regis presnmat dispntare, neo 
contra factnin snnm venire. Vemm 
tamen in popuio regendo snperiores 
habet, nt legem, per quam facttis est 
Bex, et curiam auam, videlicet comitee 
©t barones ; comites ©nim a comitiva 


dicuntuT, qui cum viderint Begem 
sine fraeno, fraenum sibi apponere 
tenentur. ... 11. Temperent igitur 
reges potentiam suam per legem, quod 
fraenum est potentiae, quod seeundum 
leges vivant, quia hoc sanxit lex 
humana, quod leges suum Hgent 
latorem, et aMbi, digna vox majestate 
regnantis est, legibus ailigatum se 
principem prodteri/* 
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whether Meta foimd it in his text of Bractoiij or' it .was Ms 
own doctrine, it is obviously a principle of high import- 
ance, for it means that not only was the prince bo^imd by the 
law, but that there was aiegal process by which this could be 
enfoToedv: 

The statement of' the principle is sharp and clear, but it 
must not be considered as anomalous or eccentric. For, as 
we have pointed out, it was the judgment of ail feudal law 
that a lord could not be judge in a question between himself 
and his vassal, and Bracton, in another passage whose genuine 
ness has not so far been contested, says that some at least 
maintained that in the last resort, if the king refused to do 
justice, this should be done by the universitas regni et 
baronagium suum in curia/’ ^ 

There is another passage in Fleta which, as far as we have 
seen, does not correspond precisely with an3rthing in Bracton, 
and which is important. It is a passage in which he repeats 
Bracton’s legal doctrine, that there is no remedy against the 
king by way of the Assize (of Kovel Disseisin), but he goes on 
to say that the aggrieved person may have recourse to one 
of two remedies : he may proceed by way of a supplication 
addressed to the king, as Bracton had said, but he may also 
proceed directly against the ‘‘ spoliator,” but without bringing 
in the king’s name. If the “ spoliator ” says that he cannot 
reply without the king, in whose name he acted, the process 
under the Assize is not to be postponed. If the spoliator ” 
has manifest grounds for Ms action, judgment is to be post- 
poned till the king has been consulted ; if not, the plaintiff 
is to receive seizin with double damages, both against the 
esoheator, the sheriff, and the other royal officers, as well as 
against any private persons.^ 


1 Of. vol. iii. p. 73. 

* Id., iv. iJ, 20: ‘‘Contra dominum 
VQTo Regem non habetur remedinm per 
Assisam, quamvis in eloctione spoliati 
sit, vei providere sibi per supplicationexn 
versus ipsum Regem, vel quod omnino 
procedat Assisa versus spoliatorem, hoc 
excepto, quod ipse Rex in Assisa non 


comprehendatur. Et si spoiiator dixit 
quod sine Reg© responder© non poterit, 
cujus nomine fecit id quod fecit, non 
propter hoc differatur Assiaa, sed 
eapiatur. Et si spoliator evidentem 
rationem et manifestam habeat, dif- 
feratur in judicium donee cum Reg© 
.fuerit inde t-ractatum; sin autem, seis- 
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, ■ Tlie ;work of Britton contains ' some important ' statements 
on the nature ' and. source', of. law, which we . have already 
mentioned, 'and on the nature of. .the' royal authority. ^ The 
introductory .statement which -is put 'into the. mouth of 
King Edward declares in the- first' place that there can he 
no peace among Ms people without law, and he has therefore 
.caused the laws which have been, in use in the kingdom to 
he written down. In the second place, he declares that the 
king has power to repeal or to annul these laws when he 
thinks this to he desirable, but only with the consent of 
his counts and barons and the other members of his 
council.^ 

In another passage Britton sets out the principle that the 
royal jurisdiotion is over all other jurisdictions, but later he 
adds a very important passage, in w'hich Edward Is repre- 
sented as la^dng down the general doctrine that no man can 
be Judge in his own cause, and adds that in cases where 
he (the king) is a party — ^that is in cases concerning felony or 
treason against the king— the court is to be the judge, and not 
the king.^ 

The curious tract called the ‘ Mirror of Justices * has been 
carefully edited and criticised by Mr Westlake and Professor 
Maitland, and the circumstances of its origin discussed. The 

inam recuperet cum dampnis duplicatis verums qe bon serra, par 1© assent de 
versus tarn Escaetorem, Vicecomitem nos countes et barouns ©t autres de 

©t alios ministros Regis, quam versus noster conseyl, sauv© les usages a ceux 

quascunque privatas personas.’* qe par prescripcioun d© tens ont autre- 

^ Britton, i., Introduction : “Eduard ment us6 en taunt qe lour usages n© 
par la grace Deu, roi de Engleterre, soynt mie descordauntz k dreiture.” 

. . . Desirauntz pes entre le poepl© qe ® Id., i. 23, 8 : “ Et quant a la juris- 
est en nostre proteecioim, par la sxif- diccioun put-il dire, qe il n’est mi© 
fraunce d© Deu, la quole pes ne poet tenu a respoundre en place ou 1© Juge 
mie bea estr© sauatz leys, si avoms les ©at partie, disium nul jugement n© ae 
leys, qe horn ad us6 en noster reaume put fere de meyns qe de III. porsones, 

avant ces bores, fet mettre en ©scrit ceo est a saver de un juge, de un 

solum ceo qe cy est ordeyn6. Etvolums pleyntif, et de un defendaunts ; et en 
e commandums q© par tut Engleterre cas ou nous sums partie, voloms nous 
et tut Hyreiaund© soint issi usez et qe notre court soit juge, sicum countes 
tenus ©n touz poyntz, sauv© a nous d© ©t barouxis ©n tens do Barlement.” Cf. 
repeler les et de enoyter ©t d© amenuser vol. iii. part i. chap. 4. 

8t de amonder a totes les foiz qe nous 

VOL, VI. 
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work nndoiibtedly represents a Tery individnal and eccentric 
point of Yiew. But it is not without YalnOj when it a-grees 
with other judgments of the time, even though it may express 
these in sharper terms than more careful writers would have 
done. 

In one Book the author discusses a series of what he 
calls ‘‘ Abusioiis,'’ and the first and chief of these is, as we 
have seen, that the king should be over the law, for he ought 
to he under it, in accordance with his oath.^ The king, he 
says in another place, has to swear at his coronation that he 
will maintain the Christian Faith and that he will guide his 
people according to law, without regard of persons, and be 
liable to judgment in law, like any of his people.^ And 
again, the king’s court is open to all suitors against the king 
or the queen, as much as against other persons, except with 
regard to ^‘vengeance” of life or limb.® In the Book on 
the ^‘Ahusions,” he says that it is an abusion ” that a 
man should not have remedy for a wrong inflicted by the 
king or queen, except by the will of the king.^ 

In another place, again, he asserts that, while the Mng 
should have no equal in his land, neither the king nor the 
king's commissioners can be Judges in the case of a wrong 
(tort) done by the king to one of his subjects, and it is therefore 
law that the king should have companions who should hear 
and determine in the Parliament the complaints about such 
injuries done by the king or queen or their children, or 
‘‘leur especiaus"; these companions are, he says, called 


^ * Mirror of Justices,’ s. v. 1 : “ Abu- 
sion est dosus ou mesus de dreits usages, 

tournaut en abusions 

1. La premer© et la soverein abusion 
est qe li Boi est outre la lei ou il 
dois estre subject, sicom est coutenu 
en son serement.” 

Cf. p. 8, and Bracton, ‘ De Legibus,* 
iii. 9, 2. 

® Id., i. 2: “ A1 corouneznent le jSrent 
Jurer q’il meintendreit la sainte foi 
cristiene a tut son poer, e son poeple 
guieroit par droit, saunz regard k 
nule person©, e serreit obeissant h 


Seint Eglise, e justisiable a sufinr 
droit com autre de son poeple.” 

* Id,, i. 3 : ” Ordene fu qe la curt 
le Rei fust overte ^ touss pleintifs, 
par quei il usent sanz delai brefs 
remedials aussi sur le Bei ou sur ia 
Heine comme sur autre del poeple, de 
cheseun injurie, forpris en vengeance 
de vie ou de membre, ou pleint tient 
leu sans bref.” 

* Id., V. 1. 153: “Abusion est que 
nul ne ad recoverer del tort le Bei 
ou de la Heine si non a ia voluntie 
le Bei ” 



OHAP. 


THE AUTHOSITY ■ OF THE SULBB. 


M 


coimtSj fpoiE' tlie Latin word “ comites/’ ^ TMb is tlie general 
principlej and it is therefore of less significance that lie asserts 
it also witli regard to the relation of the king to Ms immediate 
TassalSj the tenants-in-cMef 

: He also denounces as an abnsion/’ the notion that Parle* 
mentz ’^ are only to be held rarely and at the king^s willj 
while they ought to he held twice in the year. And. when they 
meetj their function is not merely to provide aids for the king, 
but to make ordinances by the common consent of the king 
and the counts. These ought not to be made, as was being 
done, without siimmoning the connts, and without considera- 
tion of the rtfles of law, by the king and his clerks and 
others who would not dare to go against the king, but only 
desire to please him. Such counsel was not directed to the 
wellbeing of the community of the people, and some of the 
ordinances which were being made were founded rather on 
will (volontie) than upon law.^ 

The principles of the writer are asserted very definitely 
and even contentiously, but that does not mean that they are 
abnormal or inconsistent with the general conceptions of the 
time. The principle, that the king is under the law, is, as we 
have so frequently said, the normal political principle of the 
Middle Ages, and no one had expressed it more definitely 
or emphatically than Bractoh. The principle that the king, 


^ Id., i. 2 : Et tut seit q© H Boi 
ne deut aver nu] pier en sa terre, pur 
ceo aeqedent qu© 1© Rei d© son tort, 
s*il peech© vers ascun de son poepl©, 
ne nui de ces commissaires, ne poet 
©stre jug© e parti©, convenist par dreit 
que li Boi ust eompaignouns pur dir ©t 
terminer as Parlementz trestuz les 
brefs e les pleintes de tons 1© Boi, de 
la Beyne, © de leur ©nfanz, at de leur 
especiaiis, de qi torz len ne poet aver 
autrement comun dreit. Ceus com- 
paiguons sunt ore appoliez contes apres 
le Latin d© comites.” 

® Id.,iv. 11. 

® Id., V. 1, 2: “Abusion ©st qe on 
les pai’lementz se duissent fer© sur les 


sauvacions les almes dos trespassours, 
©t ceo a Londres e as deux fois par an, 
la ne se funt ii ore forque rerement © 
a la volontie le Boi sur ©ides e cueil- 
lettes d© tresor. E ou les ordoimanees 
se duisent fero de comun assent del Boi 
et de ses eountes, la c© funt or© par le 
Boi e ces clercs e par aliens et autres qi 
n’osent contreriner le Boi, ©inz d6sirent 
del pier© et d© li conaeiller as son 
proffit, tut n© soit mie lui’ conseii 
covenabl© al comun del poeple, sanz 
appeler les eountes e saunz suivra les 
riules de droit j e done plusours orden- 
aunoes s© fondent or© plus sur la 
volontie qe sur droit.” 
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■la cases^^ himself ■ and his . siAject,. was 1' jnsticiahle 

—that is, that he was under the jurisdiction of a court, was 
clearly a matter of some complexity ; but it must be remem- 
bered that it was strictly in accordance with the general 
principles of feudal law, and probably, even, as has been 
recently urged by M. Ganshof, of pre-feiidal law.^ The 
« Mirror of Justices ’ is only expressing the same judgment 
as the interpolator of Braoton, as Eleta, and as Britton. The 
principle that laws were to be made, not by the king alone, 
but with the advice and consent of his great council, corre- 
sponds with the constitutional usage of the Middle Ages. The 
principle that Parliaments should be held frequently and 
regularly belongs to the question of constitutional usage, 
while the assertion that when they met they were not con- 
cerned solely with granting aids,’^ clearly corresponds with 
the facts. 

There is yet another English treatise of this time, the 
‘ Modus Tenendi Pariiamentum,’ which has considerable 
importance as representing opinions upon the nature of the 
constitution of the time, which must not be taken as univer- 
sally accepted, but are not therefore unimportant.^ 

In the first place, it is laid down in emphatic terms that 
when the king requires ‘^aids,’' he must ask for these in full 
Parliament, they cannot be imposed without the consent 
of Parliament.® 

"ViTiat is perhaps more significant in the treatise is the 
assumption that all difficult and serious questions in the 

^ Of. Ganshof s Essay in ‘Mdianges ® ‘Modus tenendi Parliamentnm/ 
d’histoire offerts a Henri Pirenne.’ Cf. page 41 : “ Hex non soiebat petere 

vol. V., page 111 of this work. auxiliuin de regno suo nisi pro guerra 

2 For a discussion of the date and instante, vel filios suos milites faciendo, 
character of this work, we would refer vel fzlias suas maritando, et tunc 
the reader to the edition by Sir T. debeiit hujusmodi auxilia peti in pleno 
Duffus Hardy, 1846, He dates the Parliamento, et in scriptis euilibet 
work as probably written between gradui Parliamenti liberari et in 
1294 and 1327. Pro^fessor Pollard, in scriptis responderi ; et sciendum est 
his ‘ Evolution of Parliament,’ expresses quod si huiusmodi auxiiia coneedenda 
the opinion that it belongs to the early oportet, quod omnes pares parliamenti 
years of Edward III. consentiant.’* 
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government, of the- noiintry :S}ioiild' be brougM before,, Parlia- 
mentj^ and a description of wbat tbe writer conceived :to 
.be.tlie proper order of business in Parliament. . He, :piits, firstj. 
' questions of war and tbe affairs of tbe king , and bm family,."; 
.s,ecoiidj the common affairs of -.'the. kingdom, ■ the 'amendment 
of laws, &c. ; and third, the affairs, of private persons and 
petitions.^' , ' 

Another' passage^ of some importance is that in which' the^ 
author declares that Parliament must not disperse 'iintir all: 
. petitions have been considered, and that if the king permits, 
this, he is perjmed.^ . 

We may put beside these English works a treatise written 
evidently in France in the latter part of the fourteenth cen- 
tury, for it is addressed to Charles Y., the * Somninm Yiridarii.^ ^ 

In Book I., Chapter 134, the discussion turns upon the nature 
of the tyrant, but this part of the work corresponds so closely 
with Bartolns’ tract, VDe Tyranno/ with which we deal in a 
later chapter, that it is unnecessary to consider it here.® 

In Chapter 140, however, the discussion takes a new direc- 
tion, and raises important questions about the nature of the 
royal power and the rights of the community in regard to 
this. “ Clericus asks by what right the King of France 
imposes upon his subjects the Gabella ’’ and other intoler- 
able burdens. Is not this tyraimy f ‘‘ Miles '' replies that 
the King of France has certainly the right to impose such 
taxation, but he is guilty of sin if he does this without cause. 
He can do it for the defence of the Commonwealth against the 
enemy, but if he uses the money thus raised for other purposes, 
the blood and sweat of his subjects will be demanded of him 
at the Day of Judgment. This leads him to the important 
distinction between the ordinary revenues of the crown and 
the extraordinary ; the prince should not normally demand of 
his subjects more than the former. Even with regard to 

^ Id., page 17; De Casibus et * ‘Somninm Viridarii/ ed. Goldasit ; 
judiciis difficilibus.” ‘Monarchia,* 1611, voL i. p. 58. 

a Id., page 23. » Cf. p, 80. 

® Id., page 45. 



38 POUETEEWTH OBNTUET. [PAST I. 

ttese, however, it ruESt be assmaed that they were originally 
granted for such great purposes as the defence of the country 
and the administration of justice, and they must be used 
for the purposes for which they were granted ; if they were 
diverted to other purposes, they may justly be refused, the 
prince may justly be deposed, and the people may elect 
another prince.^ 

Ho repeats that the prince may impose talliages for the 
defence of the country, but he may not spend the money 
on his personal pleasures and vices ; if he does so, he must 
repay it. Except for pubUc purposes, no king or prince may 
impose such taxes ; and if he does so, the subjects are not 
bound to obey, for he is exceeding the limits of his power.* 
It is clear that the author has definite and dogmatic views 
about the limitations of the authority of the king in matters 
of taxation. 

The principle of the right of the subjects to resist and even 


'• * Somnium Viridarii,* I. 141 : 

Miles ; Credendiim enim est, quod 
justa de causa isti (ordinarii) redditus 
fuerunt principi concessi, scilicet, pro 
defensione patriae, pro justitia inter 
populum exercenda, et similibus de 
causis : ita tamen quod dominus 
compleat illud, propter quod dicti 
redditus fuerunt instituti. 

Si enim prixiceps Justitiam dene- 
garet subditis, utpote appellantes non 
reciperet, vel patriam non defenderet, 
tales redditus ordinarii, gabellae, im- 
positiones, foagia, et similia, si sint in- 
ducti tales redditus extraordinarii justa 
de causa, scilicet pro defensione patriae, 
noc eo modo defendatur quo possit et de- 
bf3t, nee redditus ad ilium usum, sed in 
alimn convertantur, tunc tales redditus 
ordinarii Juste possent denegari,imo jure 
scripto, super dictamine rectae rationis 
fundato, merito a regimine tamquam 
indigniis foret deponendus. Et si in 
regimine totius regni, sic negligoret, 
omnino deponendus : et iiceret populo 
alium sili prinoipem eJigere : si in parte 
regni solum hoc negligeret, Iiceret 


populo illius loci alium sibi principem 
eligere, maxime quando talis esset 
princeps qui superiorem non recog* 
nosceret in terris.” 

* Id. id. id. : “ Si autem dominus 
velit ad aleas ludere, vei ultra vires in 
voluptatibus, vestibus, hospitibus, cas- 
tris non necessariis ad tuitionem 
reipublicae aedificandis expendere, non 
debet propterea a subditis aliquid 
extorquere, quodsi fecerit, ad restitu- 
tionem tenetur. ... Si sit rex, 
potest auctoritate sua propria pro 
utilitate boni communis de novo tallies 
imponere, compensata subditorum 
facilitate. . . Quod debet inteliigi, 
nisi facilitates sufficiant regi vel prin- 
cipi pro defensione reipublicae. Si 
autem illae talliae nullo modo sint ad 
utilitatem boni communis, nec rex, 
nee princeps potest eas imponere. 
Quod, si imposuerit, subditi non 
tenentur obedire, quia potest atis suae 
limites exit. . . Unde ergo, in tali 
causa, si ad hoc regi non sufbeiunt 
facultates, potest a subditis auxiiium 
moderatum impiorare.’* 
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to depose the king who BOglects his duty, or ■ abuses , his 
authority, ,is stated' again very^ dogmatically , in . 'a: ' later 
chapter, and is there brought ' into . relation to 'the . principle 
that , it was from the people that the king had receive.d'his' 
authority. If the emperor or king be guilty of ' destruction 
of the kingdom, or of damnable negligence, or of tyranny, 
or any other crime for which he deserves to be deposed,; the 
people, from whom he received his authority, tacitly or 
expressly, are to dei3ose him, and not the Pope, unless those 
who are responsible will not or cannot do this. He brushes 
aside the tradition that it was Pope 25acharias who had de- 
posed Chilperic ; the French at that time consulted him 
because, perhaps, they were not sure of their power, for at 
that time there was not yet the University of Paris, and there 
was not then in France the multitude of wise men that there 
is iiow.^ 

The greater part of the work is occupied with the dis- 
cussion of the relations of the temporal and spiritual powers, 
and with this we are not here concerned. 


We turn to a treatise written by Lupoid of Babenburg about 
the year 1338. Every people, he says, who are without a 
king can by the jus gentium elect a king for themselves ; 
and it is thus that the electors of the empire elect a king or 
emperor, as being the representatives of the princes and people 
of Germany, of Italy, and the other provinces of the kingdom 
and empire. They do this ‘‘ vice omnium ” ; they are acting, 
not as individuals, but as a collegium,'' and as representing 
the ‘‘ universitas " of the princes and people of the empire.^ 


^ Id., i. 163: “ Ed ideo si impera- 
tor vel rex cominittit crimen dilapida- 
te onis vel destructionis imperii vel 
regni, ant damnabilis negligentiae 
imperii vel regni, vel tyrannidis, sen 
qnodcnnque alind propter quod non 
immerito deponi mernerit, Papa non 
deberet enm deponere, sed popnlns, a 
quo snaxa recepit potestatem, tacite 
vel express©, nisi illi, ad qnos spectat, 
uoUent, aut non possent facer© |\istitiae 


complementnm. Non obstat c. Alius 
15, q. 3. quia Gallici dubii forsitan d© 
propria potestate Papam taiiquam 
sapientem duxerunt consul endum. Non- 
dum, tunc temporis, vigebat studium 
Parisius, nec Francia tot prudentibus, 
prout nunc est adhuc, ©rat replcta.” 

® Lupoid of Bebenburg, *De Jure 
Kegni et Imperii Bomani,’ v. (p. 179) t 
“ Quilibot populus carens rege, potest 
sibi regem eiigere de jure gentium, ex 
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Again, lie says that some maintained that the translation of 
the empire receiyed its authority, not from the Eonian Church, 
but from the Eoman people. Again, in another place, he cites 
the opinion of some great Jurists, who held that the Eoman 
people could still make laws, especially during a vacancy of 
the empire, for the people was greater than the prince, and 
could, for Just reason, depose the emperor. He is careful to 
explain that he means by the Eoman people the whole people 
of the empire, and that this people included the whole com- 
munity, the princes and nobles as well as the others.^ 

We can now consider the exact nature and importance of 
the contribution to this subject, made by Marsilius of Padua, 
in his treatise, ‘ Defensor Pacis/ 

Marsilius is anxious to show that his treatment of political 

quo jure regna condita sunt. . . . Et tiones istas eanimquo solutiones, scien- 
principes electores ratione jain dictae dum est quod quaedam solennis opinio 
institutionis, habent eligere regem magnonirn legistorum, quae habet, quod 
seu imperatorem, representantes in populus Eomani imperii posset hodie 
hoc omnes principes et populum Ger« legem condere in absentia principis, vel 
maniae, Italiae, et aliarum provinciarum vacante imperio : dicentium quod 
et terrarum, regni et imperii, quasi vice populus est major imperatore, it a quod 
omnium eligendo. ... vi. (p. 181): ex causa justa possit imperatorem 
Hostiensis notat ext. de electione c. deponere . . . Et respondunt ad 1. 
Venerabilem, in Glossa, haec alter* fin. c. de legibus (Cod. i. 14, 12) in qua 
natio : quod electio pertinet ad prin* lege dicitur soli imperatori concossum 
cipes eleotores, non tamen ad collegium, esse leges condere, quod id quod dicitur 
sed tamquam ad singulares personas. ibi, soli, dicatur ad exclusionem infori- 
Sed ego salva reverentia tanti viri, non orum, non ad exclusionem populi, qui 
credo hoc verum. Credo enim quod major est principe secundum eoa. Etsio 
ad eos pertinet talis electio, tanquam intelligo populum Bomani imperii, con- 
ad oollegiuin seu ad universitatem : numeratis principibus electoribus ao 
cujus ratio est, si institutio principum etiam aliis principibus, comitibus et 
electorum non esset facta, omnes prin- baronibus regni et imperii Bomanorum. 
cipes et alii representantes populum Nam appeilatione populi continentur 
subjectum Bomano regno et imperio etiam patritii et senatores.” 
haberent eligere regem et imperatorem. Cf . Engelbert of Admont : ‘ De Ortu 

Sed ipsi censentur eligere vice etauctori- et Fine Bomani Imperii.’ (Ed: Ofien- 
tate universitatis principum, et populi bach, 1610), xL (p. 34). “ Quod patet 

praedictorum.” ex eo quod quamvis aliquis just© 

^ Id. id., xii. (p. 195) : Some main- adeptus sit regnum, si non bene regit, 
tain “ quod predicta tranlatio non ab aut intolerabilis est in regendo, malitia 
iwjclesia Romana, sed potius a populo ipsius juste dedicitur, et de regno 
Bomano robur babuit ct vigorem.” deponitur.” 

Id. id., xvii. (p. 206) : “ Circa opposi- 
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tlieory is related to. t.lie Aristotelian '' Politics.’^ He therefore, 
begins with a discnssion of the origiii of. cm! society whieli is 
taheii „direc.tly ...from Aristotley^ . and he states the. v purpose 
and end of this also in .the- terms of 'Aristotle ; the end-, of 'the 
state is the good life.^ . 

He cites from ' Aristotle the ■ description ' of the various 
forms of government :■ the good forms, monarchy, aristocracy 
and' the Commonwealth; and the corr.upt ' forms.® .- It' is, 
however, when he -comeS' to the discnssion of the^ place of law 
in the State, and its sonrce, that his -discussion begins to ha-ve 
U' substantial importance ; ' we have already, however, discussed 
this part of Ms work in the first chapter, and we are here 
concerned with his very important statements with regard 
to the ruler or Principans.^^ (If we may conjecture, we 
should say that he generally uses the term. Principans 
instead of the more usual term Princeps,"’ because he does 
not conceive of the ruler as being necessarily one man, and 
this may possibly be due to the circumstance that he is think- 
ing of an Italian city, at least as much as of a northern 
monarchy.) 

Marsilius sets out very emphatically the principle that the 

Principans derives his authority, not at all from his 
personal qualities, but solely from the election of the legis- 
lator — ^that is, the “ civium universitas,” and that the correc- 
tion and, if necessary, the deposition of the ruler belongs to 
the same authority.'^ Marsilius appeals to Aristotle as con- 


^ Marsilius of Padua, ‘Defensor 
Pacis,’ i. 3, 
a Id., i. 1, 4. 

® Id., i, 8. 

^ Id. id., i. 15, 1 : “ Conseqnenter 
auteiri dictis restat ostendere princi- 
pantis factivam causam, per quam 
videlicet alieui ^’•el aliquibus datur 
auctoritas principatus, qui per elec- 
cionem statuif nr. Hac enim anctoritate 
fit princeps secundum actum, non per 
legum scienciam, prudenciam, aut 
moralem virtutem, licet sint hae quali- 
tstes prineipantis porfecti. Contmgit 
©liim has mulios habere, qui tamen 


anctoritate carentes, non sunt prin- 
cipes nisi forte propinqua polencia. 

2. Ad quaesitum ergo redeuntes, 
dicamus secundum veritatem et sen- 
tenciam Aristotelis 3° Politice Cap. 
6° potestatem factivam institucionis 
principatus sen eieeeionis ipsius ad 
legislatorem sen civium universitatem, 
quemadmodum ad eandem legumla- 
cionem diximus pertinere, 12*^ huius, 
principatus quoque correpeionem 
quamlibet, eciam depositionem, si ex- 
pediens fuerit propter commune con* 
ferens, eidem similiter eonvenir©.’* 

Cf.i. 16. 
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firming Ms judgment, but it really seems mneli more probable 
that Ms principle that it is tbe nniversitas wMob is tbe source 
of tbe aiitbority of tbe ruler, is founded upon Eoman Law 
and upon tbe general mediaeval conception of tbe source of 
tbe autbority of tbe ruler, wMcb we have considered in former 
volumes.^ 

Marsilius goes on to discuss tbe nature of tbe functions of 
tbe ''Pars Principans as compared with tbose of tbe 
^^universitas.^’ It is tbe legislator, that is tbe ^^civium 
universitas,’^ wbicb is tbe primary source of tbe order of tbe 
State ; tbe Pars Principans is tbe secondary : it is instru- 
mental and executive under tbe terms of tbe autbority en- 
trusted to it by tbe legislator, and in accordance with tbe law 
wbicb controls its actions and dispositions. It is tbe legislator 
who determines who are to administer the various offices in 
tbe State, but tbe exercise of these is to be directed and con- 
trolled by tbe ^^Principans,’’ for this can be more con- 
veniently done by one person or a few, than by tbe whole 
community.^ 

Marsilius is obviously making tbe distinction, familiar to 
us, but perhaps implied rather than explicit in medisGval 
constitutions, between tbe executive and tbe legislative 
functions, and be is clear that tbe executive functions are 
delegated by and subordinate to tbe legislative. Tbe explicit 
distinction is important, but it must be remembered that it 


^ Cf. vol. i. pp. 240-252 ; vol. iii. 
pp. 150-163 ; voL v. pp. 86-90. 

® Marsilius, ‘Defensor Pacis,’ i. 16, 4: 
“ Huius ergo partis efficiente mon- 
Btrato, habitum est dicer©, secundum 
proposita frequenter a nobis, causam 
effect! vam, instituentem et deter- 
minantem reliqua officiorum seu par- 
eium civitatis. Hanc autem primam 
dicimus legislatorem, secundariam vero 
quasi instrumentalem seu executivam 
dicimus principantem per auctorita- 
tem huius a iegisiatore sibi coneessam, 
secundum formam illi traditam ab 
eodem, legem videlicet, secundum 
quam semper agere ae disponere dobet. 


quantum potest, actus civiles, quemad- 
modum ostensum est capitulo prece- 
dents. Quamvis enim legislator, tan- 
quam prima causa et appropriata, 
determinare debeat, quos quaiia in 
civitat© oporteat officia ©xercere, talium 
tamen execueionem, sicuti ©t ceterorum 
iegalium, praecipit, et si oporteat 
cohibet pars principans- Fit enim per 
ipsum conveniencius execueio Iegalium 
quam per universam civium muiti- 
tudinem, quoniam in hoc sufficit unus 
aut pauci principantes, in quo frustra 
occuparetur universa communitas, que 
etiam ab aliis operibus neeessariis 
turbaretur.*’ 
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is implicit in tlie wliole nature, of medicoval' political theory 
and constitutions. 

later chapter, that in any one ' state or 
kingdom there must be one only prlncipatus,” that is, one 
Principans but whether this is to be- one person or one 
body of persons, seems to him indifferent.^ ' 

In the .same chapter' Marsilius refers to the question whether 
there should be one supreme authority for the, whole world, 
but says the question is not relevant to his present inquiry.® 
Finally, Marsilius turns to the discussion of the question 
what is to be done if the ‘‘principans should transgress 
against the law or wellbeing of the state. He lays down 
very explicitly the principle that it is for the legislator (i.6., 
the “ universitas to deal with this, either itself or by such 
persons as it may appoint for the purpose. While the case is 
being considered, the authority of the “ Principans should 
be suspended and put into the hands of those who are to act 
as judges. He is careful to observe that the transgression of 
the “ Principans,” which is thus to be judged, may be against 
some provision of the law, but it may also be of a kind not 
provided for by the law ; and the judgment should therefore 
be in accordance with the law, if possible, but if this is not 
possible, then it is to be determined by the “ sententia ” of 
the legislator.® 


^ Id. id., i. 17, 1 : “In civitate 
xmiea seu regno unico esse oportot 
unicum tantummodo principatum, aut 
si piures mimero vel specie, sient in 
jnagnis civitatibus expedire videtnr 
et maxime in regno sumpto secundum 
primam significationem, oportet inter 
ipsos unicum numero esse supremum 
omnium, ad quern et per quern reiiqui 
reducantur et regidentur, et contin- 
genl es in ipsis errores per ipsum eciam 
corrigantur.’’ 

C£. the whole of this chapter. 

Id. id., 17, 10. 

® Id. id., i. 18, 3: “Verum quia 
principans homo existens, habet intel- 
lectum et appetitum, potentes recipere 
formas alias, ut falsam extimacionem 


aut perversum desiderium vel utrum- 
que, secundum quas contingit ipsum 
agere contraria eorum, quae lege deter- 
minata sunt, propterea secundum has 
actiones redditur principans mensura- 
bills ab aliquo habente auctoritatem 
mensurandi seu regulandi secundum 
legem aut ejus acciones legem trans- 
gressas ; alioquin despoticus fieret 
quilibet principatus, et civium vita 
servilis et insufficiens ; quod est in-* 
conveniens fugiendum, ut ex detex- 
minatis a nobis apparuit, 6® et 11® 
huius. 

Hebet autum judicium, praeceptum, 
et execucio cuiuscumque correpcionis 
principantis iuxta illius demeritum seu 
transgressionem deri per logislatorem, 
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'.Tlie .positioB' of is plain and 'dogmatier 'bnt ,, aga^ 

we must not make the mistake of thinking that it was: new 
and revolutionary. We cannot recapitulate our treatment of 
these quc^stions in earlier volumes, where we have,: as we think, 
made it sufficiently clear that the normal mediasval tradition 
was, not only that the prince was bound by the law, and 
that he could not take any action against either the persons 
or the property of the subjects, except by process of law, 
but that in the last resort the community was entitled to take 
legal action against him and, if necessary, depose him. This 
was not the judgment only of writers like Manegold or Joliii 
of Salisbury, who may be thought to represent an extreme or 
merely theoretical position, but also of so careful and measured 
a political thinker as St Thomas Aquinas.^ 

We turn to the political theory of William of Occam. He 
conceived of the authority of the emperor as being derived 
from God, but through men (per homines).® What does he 
then consider to be the nature of this authority ? In one 
important passage he draws out the same distinction, which 
we have already seen in some writers of the thii’teenth centm^y ; 
the distinction that is between the king who rules according 
to his own will and not according to the laws of the community, 
and the king who rules according to the law.® Like these 
writers, Occam draws a very sharp contrast between these. 


vel per aliquem aut aliquos legislatoris 
auctoritate statutes ad hoc, ut demon- 
stratum eat 12° et 1S° huius. Convenit 
©ciam pro tempore aliquo, corrigendi 
principantis offieium suspender© ad 
ilium maxime aut illos, qui de ipsius 
transgression© debueriut judicare, n© 
propter tunc pluralitatem principatus 
contingeret in communitate schisma, 
concitatio et pugna, et quoniam non 
corrigitur in quantum principans sed 
tanquam subditus transgressor legis. 
Secundum haec itaque ingredientes 
ad quesitas dubitaciones dicamus, quod 
©xcessus principantis vel gravis eat aut 
modicus, adhuc ve] est de possibilibus 


©venire frequenter, aut raro tanturn- 
modo. Ampiius vel est de lege deter- 
minatis aut non 

Si quidem lege determinatus, se- 
cimdum legem corrigondus, si vero 
non, secundum legislatoris sententiam ; 
et lege debet doterminari, quantum 
possibile fuerit, ut ostensum est a 
nobis 11° huius.” 

^ Cf, vol. iii. part i. chap. 4 ; part ii. 
chaps. 5 and 6 ; voL v. part i. chaps. 
7 and 8. 

* Occam, *Diaiogi3s,’ Pars Tertia, 
Tractatus Secundus, i. 26 (p. 899). 

*■ Cf, vol. V. part i. chap. 6. 
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Tiie first governs according to Ills own; and. is'.^^n^ 
.'bound/ by liiiman law or nnstom, but o.nly by natural .:law. 
iSucli' a Mng does not swear to .keep tbe. buman laws and cus- 
toms be only swear to observe tbe. natural law and to 
pursue tbe common good. The second is bound to obey tbe 
laws and customs made by men, and must swear that he wifi, 
do this. It is not very clear from this passage whether Occam 
intends, to give a preference to the one form, of kingship or the 
other ; but it is important to observe that he doubts whether in 
his time there was any monarchy of the first kind.^ 

Occam is here discussing the nature of monarchy in general. 
Another part of the /Bialogus’ is entitled luribus 

Eomani Imperii ’’ : he is here discussing the question of the 
political authority of the emperor, and the treatment is 
somewhat complex. The emperor, he says, and every king 
in his kingdom, is solutus legibus,^’ and is not bound to 
judge according to the law. The emperor is above all positive 
law, but not above '‘natural equity.” ^ So far, Occam might 


^ Occam, * Dialogiis/ Pars Tertia, 
Primus Tracitatus, 2, 6 (p.794) : “ III© 
dicitur principar© et regnare socimdum 
voluntatem suam, et non secundum 
legem, qui regnat propter commune 
bonum omnium et nullis legibus bu- 
manis pure positivis, vel consuetudini- 
bus alligatur, sed est supra hujusmodi 
leges, licet legibus naturalibus astriix- 
gatur. Et ideo talis rex non habet 
Jurar© ©t promittere s© servaturum 
quascunquo leges vel consuetudines 
humanas introductas, licet expediens 
sit ipsum jurare quod leges naturales 
pro utilitat© communi servabit, ©t quod 
in omnibus qua© spectant ad princi- 
patnm assumptum, commune bonum 
inlendat, non privatum. ... Et talis 
prineipatus regalis dicitur secundum 
legem, quia, licet unus prineipetur, 
modo tamen prineipatur secundum 
voluntatem, sed quibusdam legibus 
et consuetudinibus, iiumanitus intro- 
ductis astringit-ui’, quas tenetur servare, 
et ipsas se servaturum jurare vel pro- 
mitter© obligatur, et quanto plures 


tales leges ©t consuetudines servare 
tenetur, tanto magis recedit a memo- 
rato principatu regaii ; et ideo forte 
his die bus non ©st in uni verso or be talis 
prineipatus scilicet primus regalis. . . . 
Ex predictis colligi potest, quod princi- 
patui regaii, praosertim potissimo, non 
solum tyrannis propri© dicta, sed etiam 
prineipatus despoticus aliquo modo 
opponitur, vel ©st prineipatus ita dis- 
paratus ut nullus unus prineipatus 
possit ess© regalis et despoticus respectu 
©orundem : quod tamen aliquis domi- 
netur regaliter, et aliquis despotic©, in- 
conveniens non videtui*.’* 

* Id. id.. Pars Tertia, Tractatus 
Secundus, i. 15 (p. 884) ; “ Quia enim 
imperator in imperio mundi, ©t lex 
in regno suo, solutus est legibus, nec 
tenetur de necessitate judicar© secun- 
dum leges, quemadmodum judices 
inferiores secundum leges de necessi- 
tate judicare tenentur. ... 16 (p. 886) 
Ita Imperator quia est supra positiva 
jura non est super aequitatem natm-a* 
lem,*» 
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seem to mean that the emperor is one of those who. go¥em 
according to his own will, and not according to the laws or 
customs of the community. We must, however, observe that 
this does not give us a complete account of Occam’s conception 
of the power of the emperor. A little further on, the question 
is raised whether men must obey the emperor in all lawful 
things (in omnibus licitis). The “ Discipulus ” asks whether 
men must obey the emperor in everything ; the Magister ” 
replies that we must not obey him in unlawful or unjust 
things, and that men are only bound to obey the emperor 
in matters which belong to the temporal rule. The dis- 
ciple asks whether this means that a man must obey the 
emperor rather than his immediate lord, and the master 
answers that he must do so, for the emperor is the hnme- 
diate lord of all men in temporal things. The disciple urges 
that this would have duo inconvenientes ’’ ; first, that 
if all men are bound to obedience, they would all be slaves ; 
and, secondly, that those who follow their immediate lord in 
war against the emperor would be guilty of “laesae majestatis/^ 
The answer to both points is very significant. It does not 
follow-, the Magister ” in the first place answers, from what 
has been said, that the subjects are bound to obey the emperor 
in all things, but only in those things which belong to the rule 
of the people ; and, therefore, if the emperor should command 
anything which is contrary to the utility of the people, they 
are not bound to obey. Subjects are not under the same 
obligation as slaves : slaves would have to surrender all their 
goods at the command of the lord, but freemen are not under 
that obligation ; the emperor cannot command this, except 
for the common utility or good, and this utility must be 
necessary and manifest. In the second place, he says, it is 
true that the man who follows his lord in an unjust war 
against the emperor is guilty of laesa majestas/’ ^ 


^ Id. id., Pars Tertia, Tractates 
Secimdus, ii, 20 (p. 917; : Discipulus. 
Quesivimus, , . . utrum sibi omnes 
teneantur in omnibiis obedire. Magis- 
ter. Bespondetnr quod in illicitis et 


iniustis nuilus debet sibi obedire. 
Discipulus ; Numquid in omnibus 
licitis omnes sibi debent obedire, ita 
ut peccent qui sibi recusaverint in 
licit© quocunque obedire. Magister. 
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Tlie treatment of tliese questions “by Occam is as interesting 
as it is complex ;; tbe necessity of obedience is at first stated 
very sbarply? but it appears' that Occam leaves a large amount 
of discretion to tbe subject to judge of wbat tbe emperor may 
legitimately require, . and especially tbis passage ' suggests, a 
reference to tbe questions of property and taxation, and to 
tbe very complex conditions of the Feudal Law with regard to 
tbe relations of vassal and lord. : 

Tbe question of tbe relation to private property is further 
developed in a survey of difierent opinions. There are some, 
Occam says, who maintain that tbe emperor is not '' dominus 
omnium rerum temporalium,” others that be is ; but there 
is also a third opinion that be is not lord of all property in 
such a sense that be can do what be likes with it, but be is 
lord in a certain sense, for be may use it for tbe pubbc utibty 
when be sees that tbis is to be preferred to tbe private. He 
may not do tbis arbitrarily, but only on account of tbe guilt 
of tbe owner, or for some common purpose, and be has, there- 
fore, no absolute rights over property in general.^ 


In his quae spectant ad regimen popiili 

temporalis 

Discipulus : Numquid in hujusmodi 
quilibet tenetur magis obedire impera- 
tori, quam cuilibet alteri, puta regi 
suo, aut duci, aut marchioni, aut alteri 

domino suo immediate . 

Magister: Respondetur quod . . . 
imperator est dominus in temporal ibus 
omnium immediatus, ita ut in his quae 
spectant ad regnum mortalium, magis 
sit obediendum imperatori quam cui- 

cunque domino inferiori 

Magister : Ad primum dicitur : quod 
non sequitur ex predictis, quia, sicut 
dictum est prius, subditi imperatoris 
non in omnibus tenentur sibi obedire : 
sed in his tantum quae spectant ad 
regimen populi ; hoc est, in his quae 
sunt necessaria ad regendum juste et 
utiiiter populum sibi subditum, et ideo 
si praeciperet aliquid, quod est contra 
utiiitatem populi sibi subjecto, non 
tenerentur sibi obedire. . . . sed in 
multis tenentur sibi obedire servi, in 


quibus non tenentur liberi, nam servi 
ad soium praeceptum imperatoris om- 
nia bona quae tenant, tenentur sibi 
dimittere alsqu© hoc quod utiiitatem 
communem praetendant, sed ad hoc 
liberi non tenentur, nec imperator 
potest ©is hoc praeciper© absque 
utilitate boni communis, imo, etiam 
nequ© absque manifesta utilitate et 
necessitate, , . . Ad secundum dicitur, 
quod quicunque venit cxim quocunque 
domino suo ad bollum iniustum contra 
imperatorem incidit in crimen laesae 
majestatis.” 

1 Id. id. id., ii. 23 (p. 920): “ Hst 
una opinio, quod imperator non est 
dominus omnium rerum temporalium, 
qua© etiam minime spectant ad eccle- 
siam, ut ad libitum suum liceat sibi 
vel valeat, de omnibus hujusmodi rebus 
quod voluerit ordinare ; est tamen 
dominus quodammodo omnium pro 
eo, quod omnibus hiijus modi rebus, 
quocunque contradieente, potest uti 
et eas applicare ad utiiitatem com- 
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This section of ^ tlie ‘ Dialogns ’ ' with : the ■ /qne 
whether the emperor has “ plenitudo potestatis in temporal 
things. He gives reasons; for the view that he has? bnt ; other 
'■reasons "against it,: '.■Thenmperor can only make, law ; for 'the, 
public good, not for his private convenience, for the Imperial 
Power is only established for the public good, and does not 
extend to things that do not concern this. The emperor is 
not bound by his own laws, but he is bound by the jus 
gentium.” ^ 

We must, however, turn to another work of Occam before 
we endeavour to sum up his position : this is the work entitled 
‘ Octo Questiones super potestate et dignitate Papali.’ It is 
chiefly concerned with the position and authority of the Pope, 
but frequently refers to that of the emperor, and in some 
important passages it seems to be dealing rather with the 
general principles of royal authority than with the empire in 
particular. 

We begin by observing an important general statement. 
The king is superior in the kingdom, but in some oases ('"in 
casu ”) he is inferior in the kingdom, for in cases of necessity he 
may he deposed and held prisoner, and this by jus naturale,” 
for by this law violence may be resisted by violence. The 
words are strong, but they receive an adilitioiial significance 
when we observe that Occam goes on to say that if the emperor 
commits some great crime, such as the destruction of the 
empire, or is guilty of extreme negligence, the Eomans, or 
those to whom the Eomans have entrusted their ] 30 \yer, ought 
to depose him.^ 

mimera, quandoeunque viderit com- primis> quas potxiit, sicut placuorit, 
miiiiom utilitatem ess© praoferandam sibi alieriare ad libitum.” 
utilitati privatae. . . . Ker-um etiam ^ Id. id. id., ii. 26-28. 
spoctantium ad alios habefc dominiimi * 14 ^ . * Oeto Questiones,’ ii. 7 

ex causa et pro communi utilitate (p. 340) : Bex enim superior est 

populi, et propter delictum possiden- toto regno ; ©t tamen in casu est in 
tiuin potost ab eis auferre, et sibi ferior regno : quia in casu necessitatis 
appropriare, vel aliis donate. Quia potest regem doponero ot in eastro 
tamen hoc non potest pro suo arbitrio retinere, hoc enim habetur ex Jure 
voluntatis, sed pro cuJpa possiden- naturali, sicut ex jure naturali habetur 
tium, vel ex causa, scilicet, pro utilitate quod vim vi repeilere licet.” 
communi ; ideo non habet in eis II, 8 : Et ideo si Imperator 00 m- 
dominium ita pingue sicut in rebus mittat crimen dilapidatioais vel dos- 
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:Ir anotlier “Question” lie deals witli the nature, of the 
authority of the ruler in more general terms ; ' terms the more 
significant hecanse .Occam begins by setting out ' his ■ opinion 
that the best form of government is the^ monarchy. This 
does not mean that this authority should be absolute. The 
“ principans” should not have that “ plenitude potestatis ” 
which in an earlier “'question” he ■ had • disoussed— that iSj 
that he could takC' from his subjects what he might willj for 
this would mean that his subjects were his slaves.^ 

In another “Question” he returns to the subject of the 
origin and nature of the power of the emperor, and discusses 
the question of the transference of the empire from the Greeks 
to Charlemagne. He argues that this was not done by the 
Pope, but by the Eoman people : it was to them that from 
the beginning the “ Imperium ” belonged, and it was from 
them that the emperor received it, for they transferred their 
authority to him for the common good *, but they did not 
give him authority to rule despoticaUy, nor did they abdicate 
their power of disposing of the empire in certain oases (casu- 
aliter) . Had they done this, they would have ceased to be free, 
and would have made themselves slaves, and the emperor 
would have possessed a despotic and not a royal authority.^ 

tructionis imperii aut damnabilis negli- plenitudinena potestatis, qua© descripta 
gentiae in periculum imperii tyran- est supra q. i. cap. 6. ut scilicet de jure, 
nidis, vei quodcunque aliud deponere si voluerit, ornnia possit percipere et 
dignissimum, Romani vel illi in quos imponere subditis, quae nec juri 
suam potestatera Romani dederunt, naturali indispensabiii nec juri divino, 
debent ipsum deponere.” ad quod omnes catholici obligantiir, 

^ Id. id., iii. 5 (p. 350) : Secundo obviant vei repugnat ; nam omnes 
ad optimum principatum tarn generalem subditi, habenti liujusmodi plenitudi- 
respectu cunctorum mortalium, quam nem potestatis super eos, smit servi 
specialem respectu quorundam, secun- ipsius, secundum strictissimam signi- 
dum opinionem prescriptam requiritur ficationem voeabuli servi. Nam hac 
quod princeps sit una persona . . . qua potestate nullus dominus super servos 
propter secundum philosophos princi- potest habere majorem do jure, ergo 
patus regalis, quo una persona refulget, optimo principatui repugnat, quod 
tarn principatum aristocraticum, quam omnes subiecti sint servi, ergo etiam 
politicum, quorum utrique praesident repugnat, quod habeat hujusmodi 
plures, superat et praeexoellit. . , . pienitudinem potestatis.” 

Ex isto sectmdum opinionem prae- “ Id. id., iv. 8 (p. 367) : “ Hie (the 
fatam videtur principatui optimo re- contention that the Pop© transferred 
pugnare, quod principans iiiam habeat the Empire from the Greeks to Charle- 

VOL. VI* H 
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It is interesting to compare the. position of Occam with that 
of MarsilinSj for there are ohvions differences between them. 
Marsilius sets out in broad terms,' which are related both to 
the general theory and to the constitutional practice of the 
Middle Ages, that the community itself is the ultimate source 
of all law and all authority, and remains the legislator, and 
that the ruler (principans) as he recelYCS his authority from 
the community, so also remains subject to its authority and 
judgment. 

Occam appears to us to represent something more of the 
tradition of the Civilians. Like them, he recognises frankly 
that it is the community from which all authority ultimately 
comes, hut he conceives of the community as having trans- 
ferred its authority to the ruler, including the legislative 
power, and he does not seem to think that the community 
had retained the power of legislation. On the other hand, 
he does dogmatically assert that the power of the ruler is 
not unlimited or absolute ; he can only exercise his authority 
for the public good, and the subject is not bound to obey when 
the ruler transgresses against this ; and he is very emphatic 
in his assertion that the people may in the last resort depose 
the ruler. The Eoman people had always retained the right 
“disponendi de imperio.” We seem here to find again a 
parallel to that rather curious position of Vacarius ^ that the 
Eoman people cannot legislate unless they first depose the 
emperor, and thus resume the right of making laws. The 
formal terms of the conception of the nature of political 
authority in Marsilius and in Occam seem, at first sight, far 
apart, but the final results are not very different. The autho- 
rity of the ruler is a linoited authority, not an absolute one ; 


magne) diversimode respondetur, Uno 
mode, quod ilia translatio non fuit a 
Papa, sed a Romanis, quorum ab initio 
fuit imperium, et a quibus Imperater 
primo accepit imperium ; qui omnem 
suam potestatem regendi, propter 
bonum commune transtuleruut in Im- 
peratorem ; non tamen in ipsum 
potestatem dominandi seu regendi 
despotice, nec a se abdicaverunt 


omnem potestatem casualiter dispon- 
endi de imperio. Si enim hoc fecissent, 
servos se fecissent Imperatoris strictis- 
sime accipiendo vocabulum servi, et 
revera nuUatenus liberi remansissent : 
et per consequons Imperator non 
habuisset principatum regalern, sed 
pure despotioum.’* 

1 Of. p, 23. 
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the commiinity ' is the source of authority and retains the 
poi^^er of restraining it. 


■ There is another writer of the fourteenth centmy whose 
politicah theory we must examine— that is Wy cliff e. We are 
not here concerned with his theological opinions or influence,' 
hnt only with such political theories as are set out in .the 
treatises ^ Be' Oiviii Bominio/ ^ Be Bominio Bivino/ and ^ Be 
Officio Begis.^ ^ We have endeavoured to put these togetherj 
hut it must be remembered that Wycliffe is one of the most com- 
plicated of thinhers and writers, and it is difficult to feel entire 
confidence that we have done fnll jnstice to his conceptions. 

For the sake of simplicity we begin, not, as he does himself, 
with the analysis and discussion of the nature of Bominium, 
but with the discussion of the orig'in and purpose of govern- 
ment. We begin with a phrase, incidental indeed? but signifi- 
cant, ‘‘Civile dominium” (by which WycMfle here means 
civil government) was created hy the “ Eitus Gentium,” 
and coercive authority was accepted by the custom and con- 
sent of the people as being approved by reason, for, as St 
Paul says in Bomans xiii. 4, the ruler bears the sword not 
without a cause.2 And again, civil law was introduced by 
men on account of sin, with respect to the goods of the body 
and of fortune.^ These are, of course, traditional mediaeval 
conceptions, and lest we should misunderstand them, it is 
well to observe that Wycliffe also says in the next chapter 
that we must not think that because the civil law was insti- 
tuted hy men on account of sin, it does not derive its authority 
from God. ^ 


^ We wish to express our great obliga- 
tions to the editions of the * De Civili 
Dominio * and * De Dominio Divino ’ 
by Dr K. Lane Poole, and we would 
refer to his Preface to the * De Dominio 
Divino ’ for the discussion of the sub- 
|ects and dates of both works. 

* Wyclifie, ‘ De Civili Dominio,’ i. 11 
(p. 75) : “ Ecce prime, quod civile 

dominium est ritu gencium introduc- 
tum, et potestas coactiva ex consue- 


tudine et consensu acceptata est a 
populo racionabiliter commendata, quia 
Bomans xiii. 4 quod non sine causa 
portat gladium.” 

3 Id. id., i. 18 (p. 125) : “ Jus 
autem civile est jus occasione peccati 
humanitus adinventum ad justifican- 
dam rempubheam ooactive quoad bona 
corporis et fortune.” 

* Id. id., i. 18 (p. 133): “ Neo 
credat aliquis quod lex civilis, que oc- 
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Having thus r6C0gnised that Wycliffo repeats tho iioriiial 
patristic and medisBval conceptions about the origin of govern- 
ment as being a Divine remedy for sin, we can inquire what were 
Wycliffe’s views about the best form of government and its 
conditions. He deals with this subject at length in the ^ Be 
Oivili Dominio.^ 

He first raises the question whether it is better to be 
governed according to the law of God by judges, or according 
to a civil law by kings. The first he calls an aristocracy, the 
second is monarchical or royal ; his conclusion is that it is 
probably better, in view of man’s sinful nature, to he governed 
by kings. ^ In the next chapter he asks whether the Christian 
man should obey the tjYant, and seems to say that the Christian 
man should do so ; and he cites the example of Christ as having 
obeyed Herod and Pilate and the chief priests. ^ 

He then discusses the relative advantages and disadvantages 
of hereditary and elective governments, but arrives at no 
certain conclusion.® The only observation Wyclifie makes, 
which might he thought to have some importance, is that the 
continuity of the hereditary succession might encourage 
tyranny, while the possibility of deposition would act as a 
check upon tyranny.^ Those words, if pressed, might seem to 
mean that Wychfie recognised the possibility of the deposition 
of an elective, but not of an hereditary ruler. In the thirtieth 
chapter, Wyclifie raises a difficulty which applies both to 
hereditary and elective kingship, and that is that there can 


casione peccati est humamtus instituta, 
non ait a Deo principal iter ordinata, 
quia aliter non poterit esse justa nisi 
civiliter ordinantes et adinvenientes 
legem hujusmodi forent organa Dei 
principaliter ordinantis.” 

Cf. Wycliffe, ‘ De Officio Begis/ xi. 

^ Id., ‘De Civili Dominio,’ i. 26, 
p. 185. 

2 Id. id., i. 28 (p. 199) : “ Sed tercio 
laicus dubitatur, si Christianus debet 
potentatibus tyrannizantibus obedire, 
et videtur quod sic ,* nam Salvator 
obedivit quoad bona corporis, Herodi, 
Pilato, et prineipibus sacerdotum, cum 


tamen facillime potmsset restitisse ; 
sed omnis Christi accio est nostra in- 
struccio ; ergo nos debemus eciam 
tyrannizantibus quoad bona fortune 
minus Valencia obedire. Et hinc dicitui' 
1 Peter ii. 18 : ‘ Servi subditi estote 
in Omni timore dominis; non tantum 
bonis et modestis, sed eciam discolis.’ ” 

Cf. i. 37, p. 271. 

« Id. id., i. 29. 

* Id. id., i. 29 (p. 208) : “ Item 

certitudo regis regnandi pro se et 
suis heredibus est ut plurimum occasio 
tyrannizandi ubi frenum foret regis 
deposicio post delictum.” 
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be HO true/' dominiiim ” witbont '■' earitas ,” j and' be argues 
that this; is illustrated by the, fact' that tbe Christian Chnrcb 
would,: not suffer any unbaptised person to riile'iii' the churchy, 
for be is in mortal sin.^ We shall come back to this question 
presently. . , , 

We have so far been dealing with the political conceptions 
of Wycliffe as expressed in the treatise ' Be Civil! Dominio/ 
but we must also take account of these as they appear in his 
worky ' Be Officio Eegis.’ In this- work he says" clearly that 
political authority was made necessary by sin, ' and that, in 
his opinion, monarchy was the best form of government.® 
He also sets out in clear terms that the authority of the ruler 


is founded on the election of 
was the case both in England 

^ Id. id., i. 30 (p. 212) : “ Et patet 
ex sentencia Aristotelis, tercio Politi- 
oomm, Capitulo 28 recitata, quod 
virtus siiper-excellens in rege est pre- 
cipua causa regnandi civiliter. Ipsa 
eaim per se suffieit ad regnandum 
ewangelice, et est sufficiens cum ap- 
probacione populi ad regnandum civi- 
Hter : unde sicut titulus acquirendi 
non per se suUicit (ex 21 Capitulo), 
sed oportet praecipuo superaddere 
tituliim caritatis, sic indufoie nec suc- 
cessio hereditaria, nec popularis eleccio 
per se pufficit. 

Be succession© hereditaria sic pro- 
batur : non est possibile creaturam 
aliquam dominari sine titulo caritatis 
(ex 22 Capitulo) ; nullus post lapsum 
succedit ex traduce sine inlerrupcione 
caritatis (ut patet, de original! peccato 
incompossibili caritati) ; ergo nemo post 
lapsum sic procedit continuando do- 
minium : oportet ergo inniti alteri 
tituio pro liabendo dominio. Con- 
firmatur : Sit Petrus primogenitus 

regis, cujus am bo parent os sint mortui, 
nondum baptisatus, qui ex lego Immana 
ex Christianisrno debet jure hereditario 
succedere parent ibus in regno ; et 
patet, cum Petrus sit infidelis in mortal! 
peccato, caret vero dominio, eciam 


the community, and that this 
and in other kingdoms . ^ 

juxta jura civilia non correcta, et 
habebit post baptismum ; ergo acqTiiret 
verum titulum ; et cum nullus quern 
non habet sufficiat, nullus est signandus 
nisi titulus partis gracie baptismatis ; 
ergo istum oportet adders ad lineam 
naturalis propagacionis, manentis con- 
tinue cum mortal! . Cum ergo ecclesia 
Cliristiana non sineret de lege civili 
talem regnar© intra occlesiam, patet 
quod omne poccatum mortale actual© 
excludit dominiiun ; peccatum quidem 
original© est minimum mortalium, 
mitissime puniendum.” 

^ Wycliffe, ‘ De Officio Regis,’ xi. 
(pp. 246-248). 

® Id. id., xi. {p. 249) : “Sed ter- 
cio . . . conceditur quod continue in hu- 
mano genere viante est unum caput vel 
capitaneus per quern oportet residuum 
regular!, qui est tofcum genus capitan- 
eoruin, quibus deus ad hoc excellenter 
dona sua distribuit. Sed non oportet 
continue esse unam personam simpli- 
cem ant© eloccionem vel auctoritatem 
humanam, ad hoc a domino ordinal am. 
In civilitat© autem auctorisat ad hoo 
luimana eleccio sod non in prior© 
regimino ©uangelico vel divino. . . . 
Sed limitat© loquendo d© communitat© 
politic© videtur mihi quod ratio dictat 
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So far the position of Wycliffe is normal, but it is different 
witli liis conception of the extent of the royal authority and 
the relation of the subjects to this. In one set of passages 
he asserts the necessity of obedience to the king, as the 
Vicar of God, whether he is just or unjust. He begins the 
treatise by citing the First Epistle of Peter (ii. 13-17) as 
requiring obedience to kings for the Lord’s sake, and St 
Paul’s words, “Let every soul be subject to the higher 
powers, for there is no power but of God ” (Eom., xiii. 1). 
For the king is the Vicar of God- And he even applies to the 
relation of subjects and kings, St Peter’s words : “ Servants, 
be in subjection to your masters with all fear, not only to the 
good and gentle but also to the froward ” ^ (1 Peter, ii. 18). 

He draws out his conclusion in very precise terms. The 
authority, even of perverse rulers, is from God. We must 
indeed distinguish between the case wh^e the injury which is 
inflicted affects us only personally, and that where the ruler’s 
action is against God. In the first place, we must patiently 
submit, in the second we must resist even to death, but in 
patience and submission. The man who goes beyond this 
and resists by force or fraud, is guilty of a great sin.® 

He admits, indeed, that it might be argued that such evil 
rulers are not reaUy kings, for they have not “ dominium” 
(we shall discuss the meaning which Wycliffe attaches to this 


ut ipsi faeiant sibi caput, nedum unum 
genus in religione politica, sed quod 
quilibet populus appropriat sibi sim- 
plex caput, ut nos Anglice habemus 
unum regem benedictum, cui secundum 
doctrinam evangelii detectam xxxiii. 
c. debemus impendere obsequium secu- 
lare. Et ita est de regnis aliis, major- 
ibus et minoribus, usque ad imperium.” 

* Id. id., i. pp. 1-6. 

* Id. id., i. (p. 8) : “Unde quod per- 
versorum potestas non sit nisi a Deo 
patet Job. ii. . . . Sed quia contingit 
prepositum abuti sua potestate ideo 
secundum glossam est taliter distingu- 
endum. Vel illata est injuria quo 
ad causam propriam, vel pure quoad 


causam Dei. In prime casu post ex- 
bortationem evangelicam pacientia est 
optima medicina. Si pure in causa 
Dei, Christianus debet, post correp- 
cionem evangelicam, preposito suo us- 
que ad mortem, si oportet, confidenter 
et obedienter resistere. Et sic utrobique 
innitendum est pacienciae, commit- 
tendo humiliter Deo judicium injuriam 
yindicandi. Et qui excedit banc 
regulam resistit dampnabiliter potes- 
tati et Dei ordinationi, ut faciunt hii 
qui rebellant precipue, id est aJlecione 
commodi temporalis personalis. . . . 
(p. 9) : Ex quibus colligitur quod 
peccat graviter qui resistit regaJie 
principum vi vel dolo.” 
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word presently), but b© brushes this argument aside and says 
that we must honour even perverse kings, for their power has 
been given them by God.^ He even extends this to^ tyrants ; 
they are indeed kings only in name, but they have a potestas 
informis '’ ; to rule, although their potestas 'Ms not 

dominium.” ^ 

It is true that in one place he approaches the conception 
of the nature of the royal authority in a different manner. 
That is, when he discusses the functions or duty of the king. 
Wyclifle’s words are indeed very general, but he says that the 
first duty of the king is to provide just laws for the kingdom, 
for Aristotle had said that law was more necessary for a com- 
munity than a king ^; and he maintains that the king trans- 
gresses against God and his people if he violates the law| he 
has indeed the right to dispense with it in some cases, but only 
when this is reasonably required. Aristotle had said that wise 
philosophers maintained that the king should obey the law.* 


^ Id. id., i. (p. 16); Et iterum 
videtur quod non romanet in eis 
status dignatatis vel potestas regalis, 
quia non remanet eis dominium et per 
oonsequens non remanet eis quod sint 
reg^ , . . (p. 17); Et patet quod 
reges discoli sunt racione honorandi 
. , • secundo quia habent potestatem 
eis coUatam a Deo ad proficiendum 
suae ecclesiae, et sic ad adiuvandum 
Deum potestative, licet potestate sua 
dampnabiliter abutantur.” 

2 Id. id., i. (p. 17): “Sed ulterius 
patet ex saepe dictis quod tales non re- 
manerent reges nisi equivoce, licet 
habent potestatem regalem abusivam, 
et sic realiter habent potestatem ©t 
dignitatem consequentem secundum 
quam regunt, licet demeritorie. Et 
sic tyranni, eciam prescitx qui solum 
nominetenus sunt reges vel domini, 
habent potestatem informem ad regen- 
dum et dominandum, sed iUa potestas 
non est dominium.’* 

» Id. id., iii. (p. 65) : “ Stat autem 
regimen regni in paucarum et justarum 
iegum institutione, in illarum sagaci 


et acuta execucione, et generaliter in 
status ac juris cujuscunque legis sui 
defensione. Oportet enim regnum cum 
vivit civiliter non solum rege sed lege 
taliter regulari, in tantum quod Aris- 
totelis videtur dicere quod lex est 
necessarior communitati quam rex.” 

* Id. id. id. (p. 67) : “ Rex igitur qui 
debet scire legem suam et ejus execu- 
tionem esse justam et racionabilem, 
impediendo ipsam facit contra Deum 
et populum proprium qui exinde 
haberet justiciae complementum. 
Quamvis autem rex dispensare pot^t 
in casu cum execucione legis tamquam 
superior lege sua, tamen nunquam nisi 
quando dispensabilitatis ratio hoc 
requirit. . . . Ideo dicit Aristoteles 
ubi supra quod sapientes pilosophi et 
divinitus loquentes dixerunt quod in- 
primis decet regiam majestatem obtem- 
perare legalibus institutis, non in ficta 
apparencia sed in faeti evidencia, ut 
eognoscant omnes ipsum timere Deum 
excolsum et esse subjectum Divina® 
potenciae.” 
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In a later chapter, however, WyelifEe contrasts the concep- 

subject' to Ms own law, witb tbat wbicli 
lie attributes to Aristotle, that tbe king as tlie maker of law 
is above law* Subjection to law may be understood in two 
ways : as due to tbe authority of law itself, or as due to a 
Mgber law* Tbe first is called compulsory subjection, tbe 
second a voluntary. Tbe king is subject to bis law, in virtue 
of tbe authority of tbe Divine law, but not in virtue of tbe 
authority of bis own law. Tbe king, therefore, as bead of 
tbe kingdom, serves bis own law voluntarily, while the sub- 
jects must be compelled to obey it.^ 

It would seem, then, that there is no contradiction between 
Wyclifie’s judgment about tbe relation of tbe king to tbe 
law, and bis judgment that tbe king is the Yicar of God, 
and that bis subjects must submit to him whether bis actions 
are just or unjust. The king should indeed govern justly 
and according to law, but Wyclifie does not allow any legal 
right in tbe community as against tbe king. 

We must now, however, examine the meaning of the term 
dominium ’’ in these treatises. As we have seen, in tbe 
‘De Civili Dominio,’ i. SO, Wycliffe says that if a man 
lacks “caritas,’’ and is in mortal sin, he cannot have 
“ dominium ; and in tbe ‘ De OfiBicio Eegis,’ i., that wicked 


1 Id. id., V. (p, 93) ; ** Sed secundo 
dicitur per hoc quod videtur regein ess© 
subjftctum legi proprie, cum sit pre- 
cipua pars regni ©t inferior sacerdoti, 
regulatus per legem propriam, quo est 
rege prestancior. Oppositum tamen 
videtur ex hoc quod nemo rationabiliter 
statuoret legem ad tollendam ejus 
libertatem. Oportet ergo quod legis 
conditor sit supra legern, ut dieit Aris- 
toteies de l^ege, Politicorum, Hie 
oportet notaro quomodo lex cum sit 
racio vel voritas supra liominum ootes- 
tatera, obligat omnem hominem, eciam 
Christum liumanitus, licet secundum 
divinitatem sit supra omnem legem, 
quae non est Deus, ut alias exposui. 


Sed lex contracta per civilitatem con- 
notat supra talom veritatera ordina- 
cionem et promulgacionem humanam 
ad civile dominium reguiandum, et sic 
est rex principalis conditor legis suae. 
Oportet secundo not are quomodo dupli- 
citer potest intelligi legi subieocio, 
scilicet debita ex pura ligacione ejus- 
dem legis, vel debita ex obligaeione 
legis superioris. Prima subjeccio dicitur 
coaeta, et secunda voluutaria. Primo 
mode omnia Christianus subicitur legi 
Christi et secundo modo ipse Chnstus 
numamtus subicitur suae legi. Ex istis 
patet tercio quod rex subicitur legi 
proprie, imperio legis divinae, sed non 
imperio legis proprie.” 
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men are not really kiio^gs, for they have not dominiinn.’^ 
What does Wy cliff e mean by . “ dominium ! ■ It must first 
be observed that hO' sometimes uses it with ' reference to 
political authority j sometimes to property. , 

Wyciiffe begins the ‘ De Civili Bominio ’ by laying down the 
general principles that all .human ‘"ins’’ presupposes as its 
cause (presnpponit cansaliter) the divine ‘‘ins,” and? therefore,: 
ali ‘‘ d,omiiiiiim ” which is “ jnstnm ad homines ” presupposes 
a “ dominium ” which is “jnstnm quoad denm ” ; but the 
man who is in mortal sin has not a “ dominium ” which is 
“Jnstnm quoad denm,” and therefore “ simpliciter ” he has 
not “ jnstnm dominium.” He confirms this by an appeal to 
the words of St Augustine : “ Fideli homini totns mnndus 
divitiarum est, infideli autem nec obolus.” And he affirms 
again, in the next chapter, that God does not grant his gifts 
to anyone who is in mortal sinA 

This sounds as if it were a drastic criticism of property as it 
exists in the world, but we must observe that Wychffe is 
careful to distinguish various senses of the conception of 
property. It is necessary, he says, to make some distinctions 
about “ habicio ” (property) and “ justicia.” There are three 
senses in which the word ‘‘ habicio ” may be used : “ natural,” 
“ civil,” and “ evangelical,” In the first sense sinners may 
possess natural goods, although they do this unjustly; in 
the second sense, “ habent potentatus seculi bona fortunae, 
aut fortuita ” ; but in the third and most exalted sense, 

^ Td., ‘De Civili Domini o,M. 1 {p. 2): tiarnm est, infideli autem nec obolus; 
“ Omne jus humanum presuppoidt nonne omnes qni sibi videntur gandere 
cansaliter Jns divinum. . . . Ergo licit© conquesitis, eisqn© uti nesciunt, 
omn© dominium jnstnm ad hominem aliena possidere convincimus ? 
presnpponit Jnstnm dominhim quoad Id,» i. 2 (p, 8): “Non est possibil© 
Denm. Sed qnilibet existens in peccato hominem jnste simpliciter habere 
morlaii caret, ut sic, justo dominio aliquod bonum sibi adiaeens, nisi Dens 
quoad Denm ; ergo et simpliciter, donando id sibi praestiterit (ut patet 
justo dominio . . . (p. 6). Qnod si traotatn tercio de Dominio Divino) ; 
quaeris sanctorum testimonium, ©cce sed Dens non praesiat alicni, dnm est 
magni Angnstini sentencia, Epist. 37. in mortali peccato, aliquod donum 
Ad Macedonium de tyrannis, plane suum : ergo nuilns existens in mortali 
doeetistamsentonciam : ‘ Ideo, inquit,* peccato habet protunc jnste simpliciter 
si prudenter intneairmr qnod scriptum aliquod bonum,** 

©St, Fideii homini totns mnndus divi- : 
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only those wto are in “charity” or “ grace ” possess 

anything.^ 

Wyclifie deyelops these distinctions and their consequences 
at length, and especially brings out clearly the principle that 
the unjust (or unrighteous) man cannot properly be said to 
possess anything) for he abuses, he does not use, "what he has, 
and he cites with approval some words of St Jerome, that the 
avaricious man does not really possess that which he has, 
any more than that which he has not ; and again, that, as 
“grace” is lacking to the unrighteous man, he has not 
“ dominium ” ; and again, “ grace ” is needed for the true 
use of things, and, therefore, it is required for all true 
“dominium.”® His whole conclusion is expressed in the 
last words of a later chapter. The unrighteous man has 
not “dominium,” although he has “bona naturalia mode 
improprio.” ® 

The meaning of Wycliffe’s conception of “ dominium ” is 
further elucidated when he goes on to maintain that the 
righteous man is lord of the whole “ sensible ” world, and that 
he should not be disturbed because he has not civil “ domi- 
nium ” in these things, for this might rather injure than benefit 


^ Id. id., i. 3 (p. 17) : “ Hie oportet 
distinguere de habioione atque jiisticia. 
Quamvis enim secundum Axistotelem 
et auctorem * Sex principiorum * multi- 
plices sunt modi, tres tamen sufficiunt 
pro present! : scilicet, habicio naturalis, 
civilis, ac evangelica. , . ♦ Primomodo 
habendi, habent peccatores bona natur- 
aiia, et tamen non juste simpliciter (ut 
patet superius) sed injuste : secundo 
mode habendi, secundum utrumque 
membrum equivocum, habent poten- 
tatus seculi bona fortunae aut fortuita. 
Sed tercio mode habendi, eccellentis- 
simo possibili, quoad genus, habent 
solum existentos in caritate vel gracia 
quidquid habent.” 

* Id. id., i. 3 (p. 20) : “ Sic injusto 
deest quidquid habuit, dum non tunc 
utitur sed abutitur quodcunque quis 
occupat : bine vere et philosophic© 
dicit leronimus (Capitulo ultimo, Epis- 


tola ad Paulinum) : * Avaro,’ inquit, 
* deest tarn quod habet quam quod non 
habet.’ Et patet in principal! argu- 
mento quod non sequitur quod injustus 
sit uni voce dominus cum iusto, licet 
univoc© habeat bona naturalia cum 
nio*, set dominium dicit distinct© 
perfeccionem secundam fundatam in 
gracia, quae cum deest injusto, ©t 
verum dominium sibi deest . . . p. 25. 
Sic inquam gracia requiritur ad usum, 
et per consequens ad omne verum 
dominium.*’ 

* Id. id., i. 6 (p. 46) : “ Sed loquendo 
de habitudin© que foret dominium, quia 
non existit (licet deceptig apparent 
ipsum esse), concedendum est simpli- 
citer quod injustus non habet domi- 
nium, licet habeat bona naturalia, 
modo improprio, ut est dictum : ©t 
patet conclusio de careneia dominii 
peebatoris.” 
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Mhi.^ , His meaning is perhaps best iUnstrated by bis conoment 
on the saying of Christ : There is no man that has left house 
or brothersy &c.y for my sake and. for' the gospel’s sake, 'but 
he shah receive a thousandfold now in this time, 

Wycliffe says, must be intei^preted spiritually. ^ 

It is from this standpoint that we must understand Wycliffe’s: 
treatment of the community of goods. His meaning is only 
understood when we observe his mode of stating it. Every 
man, he says, ought to be in grace, and if he is in grace, he 
is lord of the world and all that it contains 5 therefore every 
man ought to be lord of all (universitatis) ; but this would 
be impossible with a multitude of men, unless they had aU in 
common, therefore all things ought to be common.® Christ, 
in confirmation of this, rejected (individual) property, 
and had ah temporal things in common with his disciples; 
and after his ascension, all things were common to his 
disciples.^ 

That he does not mean by this that individual property 
was to be rejected in the world as it actually is, is evident from 
his account in anotlier chapter of the origin of ' Dominium 
Civile.’ In his judgment ‘ Dominium Civile’ was instituted 

^ Id. id., i. 7 (p. 47} : “Conse- ex tali oomxnutacione, sequendo Chris- 
qnenter ad dicta restat ostendere quod turn cencies tantum de fratibus, etc.’* 
quilibet Justus dominatur toti mundi ® Id, id., i. 14 (p. 96); “Pro cuius 
seusibili . . . nec turbetur Justus quod intellectu sunt tria dioenda per ordi- 
non habet civile dominium in hiis bonis, nem : primo quod omnia bona Dei 
quia revero non proficeret sed noceret.” debent esse communia. Probatur sic : 

® Id. id., i. 7 (p. 51) ; “Nec dubium omnis homo debet esse in gracia, et si 
quin ista sit conciusio veritatis, quod est in gracia est dominus mundi cum 
omnis relinquens universitatem tern- suis contentis, ergo omnis homo debet 
poralium, propter Christum in affec- esse dominus universitatis ; quod non 
Clone debits debite preponendum, habet staret cum multitudine hominum, nisi 
ex adieccione consequenti omnia ilia omnes illi deberent habere omnia in 
melius quam esset possibile habere ilia communi ; ergo omnia debent esse 
amore prepostero ; unde Marc, x. 29, communia.** 

30 sic testatur : ' Amen dico vobis, * Id. id., i. 14 (p. 96) : ** In cujus 

nemo est qui dimisit domum aut confirmacionem Veritas cum suis dis- 
fratres, etc. . . . qui non accipiet cipuJis aufugit proprietatem sed habuit 
cencies tantum nunc in tempore hoc temporalia in communi (ut patet pos- 
domos, etc. . . . (p. 62). Unde quod terius), et post ejus ascensionem erant 
spiritualiter debet textus Marci intelligi, eius discipuHs omnia communia, * di» 
patet ex hoc quod nemo ambigit quin videbatur enim singulis pro ut cuj 
non consequatur virum evangeHcxim cunque opus erat * (Acts v. 35),“ 
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by in an on account of sin and a little later lie says tbaty 
assuming the fall of the human race,, it was necessary to 
establish human laws and ordinances, lest a man should take 
of the goods of fortune whatever he might wish.^ 

It is therefore, we think, clear that when W^^Iiffe says of 
the man who is in mortal sin, or is not in ' ‘ grace or cliarity,’' 
that he has not “dominium,” he means that he has neither 
political authority nor property in the full and proper spirityual 
sense, but he does not mean that he cannot have these in the 
ordinary or legal sense. Political authority and private pro- 
perty are institutions which men have been compelled to 
create by the fall, by the corruption and vice of human nature, 
as it actually is. They are therefore to be regarded as con- 
ditions of man’s sinfulness. 

It is interesting to observe that at first sight Wycliffe’s 
doctrine of “ dominium,” as belonging only to men in a state 
of grace, seems closely parallel to the principles set out early 
in the fourteenth century by two extreme papalists, Egidiiis 
Colonna and James of Viterbo. Egidius maintained that no 
one could hold political authority, or private property, who 
was an infidel or outside of the communion of the Church. 
James of Viterbo mitigated Egidius’ political doctrine, but 
held that no one could hold private property, “ secundum ius 
divinum,” who was not subject to the Spiritual Power.^ 
The contention of Egidius was extreme and revolutionary in 
character; it was intended to support the most extreme 
doctrine of the supremacy of the Spiritual over the Temporal 
Power, even in Temporal things ; while the doctrine of 
Wyclifie had no such revolutionary character. 

It is evident that Wycliffe’s treatment of “ dominium ” 
is in principle closely related to that of Eichard Fitz Eaipli, 
the Archbishop of Armagh, in his treatise 'Be Pauperie 

^ Id. id., i. 18 (p. 127): “ Ideo satis precipue innitendi, necessR fuit locoes 
signanter dicitur qxiod dominium civile vel ordinaciones humaiias statuere, 
occasione peccati liumanitus institu- n© quilibet lapsus de bonis fortuna© 

caperefc quantumeuixquo voluntas in- 
® Id. id., i, 18 (p. 128): “Unde, debite inciinaret.” 
eupposito lapsu humani generis et * Cf. vol. v. pp. 402-417. 
cecitate proclivi bonis sensibilibus 
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Salvatoris/ TMs treatise :was probaMy written, betwe 
1350 and 1356j and arose ■ out ■ of the woik of a commission, 
appointed by Pope Clement VI. to inquire into the disputes 
as to the nature of the poverty' of our Lord.^ The Archbishopj 
finding the discussion protracted and ' inconclusive, prepared 
a treatise on the whole subject, which' includes a detailed 
discussion of the meaning of “ donainium.^^ He lays down the 
general principle that no one can be said to have ^^istud 
dominium unless he is purged from sin and has received 
grace ^ ; but this does not mean that the sinner has lost his 
natural titulus ’’ to the use of things ^ in later passages 
Eichard says that the right to the use of things needed to be 
safeguarded by positive ’’ law, and defines the dominium 
posi tivum ’ ’ as the right of a man to possess and to use rationally 
those things which are subjected to him by positive’^ law.^ 
This seems to be substantially the same position as that of 
Wyclifle. It appears to us that their conceptions of domi- 
nium ” added little or nothing to the mediaeval theory of 
political authority and of private property, that is that neither 
of these belonged to the state of innocence, but that they were 
the results of the fall, and remedies for it. 


^ Cf. l^Vyclifle ; ‘ De Dominio 

Divino.’ Eel. B. L. Poole. Preface, p. 

XX,X,V., 

® Richard of Armagh ; ‘ De Pau- 
perie Saivatoris,* ii. 8 {p. 348). (Ed. 
R. L. Poole, as above.) “Unde nuUue 
d© stirpe ipsius pri mi pai’entis seminalis 
filins, donee a peccato mnndetur et 
gratiam gratificantem reciperet, istud 
dominium potest recipere sen habere.” 

* Id, id., ii. 21 (p. 363) ; “ Verum est 
tamen qnod, perdito isto originaii 
dominio per peccatnm. . , . Nihilo- 
minns tamen inaterialis causa dominii 
ipsius remanet in peccante, quoniam 
quantumeunque homo delinquat semper 
in ymagiiio pertransit (intelligo, crea- 
toris) : yinago vero eum indigencia 
corporali (ut superius est expressum) 
est causa quasi materiaiis istius origi- 
nalis dominii : et ob hoc quidam 
titulus naturalis licet deformis ad usum 


rerurn remanet in peccante, quamvia 
dominium per amissionem sui formalis 
principii amittatur.” 

^ Id. id., ii. 25 (p. 369) : “ Unde 
primogenitus Adam, Cayn ex hac 
cujnditate invidia stimuJatus justum 
Abel fratrem suum occidit ; propter 
quern et alios similes tunc futures lex 
positiva nocessaria extitit, . . . Ut alii 
viam vite sequentes bonis propter eos 
creatis liberius uti possent.” Id. id., 
iv. 3 (p. 440} : “Johannes: Jam peto 
ut ilia michi dominia positiva que in 
primi libri principio nominasti in genere 
michi describas. Ricardus ; Omnium 
dominorum adventiciorum generalis 
descripeio patet esse rationalis creature 
mortaiis jus sivo radicaiis auetoritas 
acquisita civiliter possidendi res iiii lege 
possitiva subjectas et eis plen© utendi, 
coniormiter racioui.” 
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We baTe felt ourselves compelled to give a considerate 
space to tlie discussion of Wycliffe% political conceptions^ 
because there has been much controversy about Ms real 
meaning. 

As we have just said, it seems to us that his conception of 
“ dominium ” had little real significance, at least in political 
theory, and there is nothing new in Ms conception of the source 
of political authority. He evidently accepted the normal 
principle of the Middle Ages, that political authority was 
derived ultimately from God, but immediately from the 
community. When, however, we turn to Ms conception of the 
nature of this authority we find that WycMe reasserted that 
conception of the duty of absolute obedience to the prince, 
and of the wickedness of resistance, wMch, as we have often 
pointed out, was dogmatically stated by Gregory the Great, 
but had practically disappeared in the Middle Ages, being 
asserted only by a few writers like Gregory of Cat-ino in the 
eleventh century. ^ Wycliffe in the ‘ Be Officio Eegis ’ states 
this dogmatically and without qualification. ^ He held, no 
donht, that the prince ought to obey the law, but, like many 
of the Civilians, when they interpreted the ^^Digna Vox of 
^Cod.’ i. 14, 4, he thought that the obedience of the prince 
should be voluntary and was not compulsory. 

We shall have much to say in later chapters of this volume 
about the development of the conception of the ‘'Divine 
Bight ’’ ; in the meantime it is obviously important to observe it 
in Wycliffe. 

It is evident that the writers with whom we have dealt in 
this chapter approach the question of the nature of the 
authority of the ruler or prince from different points of view, 
and that they differ to a considerable extent in their judgment 
upon pai’ticular questions. If, however, we omit Wycliffe, 
whose work indeed cannot well be brought into line with that 
of the others, they seem clearly to agree with each other, and 

^ Of. vol. i. p. ; vol. iii. part i. * Cf. pp. 53-66. 
chap. 4, 
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witli tlie normal cliaraoter of mediseval political tlionglitj in 
holding that the authority of the prince was derived from tne 
community, that it was limited by the law, and that, in' the last 
resort, the community could resume the authority which it 
had given, and depose the prince who was incompetent or who 
wilfully and persistently disregarded the law. 
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CHAPTER IV. 

THE HATUBE OF THE AXJTHOBITY OF THE EHLEB : 

COHSTITUTIOHAL PBACTICB. 

We must turn to tlie question of tlie actual nature of tlie 
constitutional practice of Western Europe in tlie fourteentli 
century, and we shall do well to begin by reminding ourselYes 
of the great importance of the feudal background of the 
deyelopment of the political constitutions in Western Europe, 
and especially of the great importance of the principle that 
the authority of the feudal lord was not only limited by law, 
but that, in cases of dispute between lord and vassal, the 
declaration of the law belonged not to the lord but to the 
court of the vassals.^ 

We may take one or two important examples of the con- 
tinuance of this principle in the history of France in the 
fourteenth century. The first is the case of Count Eobert of 
Flanders in the year 1315. Proceedings were taken against 
him before the king’s court in Paris, afforce ” by the great 
nobles and bishops, and the judgment is represented as being 
that of the peers, '^et de la cour garnie.’’ ^ The other is 
the case of the Duke of Brittany in 1378. Proceedings were 
taken before the king and his Parlement ” in Paris, to which 
the peers of France were summoned, and as it is said, the 
peers protested that the judgment belonged not to the king 
but to themselves.^ 

We shall, however, recognise more fully the importance 
of the limitations of the prince’s authority by the law, when 

^ Of. vol. iii. part i, chap. iv. iii.. No. 491 (pp. 98-102). 

* * Kecueil des Ancieunes Loifc:,’ voi. * Id., voi. v. p. 493. 
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we consider tlie frequent references to the 'principle that no 
proceedings can be taken against the person or property of 
the subject except by process of law. , There is a significant 
statement ' of , this in France in an ordinance' of Louis X. of 
the year 1315. The king’s: ‘‘Baiilis/’ ‘''Frevoz/’ and other 
‘‘ Justiciers ” are forbidden to seize or imprison any person 
or his goods until he has been condemned, and if he demands 
'' droit ” he is to receive this by the men of the ‘‘ Chastellenie ’’ 
in which he lives, according to the usages and customs of the 
country.^ There is an example of this same principle in the 
confirmatio privilegiorum ” of Dauphind issued by Charles V. 
in 1367 ; no ''inquisitio ” is to be made against any of the 
inhabitants of Dauphind except in the case of notorious and 
grave crimes, unless there is a legal accuser, but even 
these grave crimes must be understood and declared in 
accordance with the laws.^ 

We find the same principle continually maintained by the 
Cortes, and recognised by the king in Castile. In the Cortes 
of Valladolid of 1325 the Cortes demanded that no ‘‘carta 
blanca ” should be issued, and the king replied that he 
would not issue them, but adds that, if it should be 
necessary to do so, in order to seize some evildoers, the 
persons thus seized shall not be killed or injured, nor shall 
their property be taken until they have been heard and judged 
according to ‘‘ fuero ” and law.^ In the Cortes of Valladolid 


^ Id., vol. iii. 484, 2 (p. 68) : 

** Nous voullons et octroions que noz 
bailliz, prevoz, et autres justiciers, de 
leur volonte, no de leur office, ne puis- 
sent aucun approchier, sans aucun fait, 
de tenir, ne emprisonner, ne faire 
execution en ses biens, devant que il 
soit condampnez, mes que se il requiert 
droit, que tantost lui soit faiz, par les 
homines de la Chastellenie, oh il serait 
couchant et levant, selon les us et 
coustumes du pays.” 

2 Id., vol. V. 411, 16 (p, 287): 
“ Quod nulla inquisitio contra ipsos 
subditos Deiphinatus aut aliaruni ter- 
rarurn suarum, fieri debeat, neque fiat 
in non notoriis criminibus, nisi appareat 


legitimus accusator vel denuntiator ; 
et eo casu reddi debeant articuli in- 
quisitionis predict o accusato, antequam 
respondere quomodolibet compellatur ; 
exceptis tamen gravioribus criminibus, 
in quibus possit quandocunque, contra 
quemcunque inquiri ex officio curiae 
DelphinaJis ; quae quidern, graviora, 
voiuit ipse Dominus Delphinus, in- 
teliigi secundum leges et etiam de- 
clarari.” 

* ‘ Cortes of Castile and Leon , ’ i. 
46, 3 : “ Pero ssi per auentura acaes- 
ciere que non pueda escusar de dar 
carta o aluaia para prender algun 
malffechor o malffechores, que aquel 
o aqueiios quae Sueren presos per 
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of 1351 tie Cortes demanded that no man should be killed 
or taken prisoner without an inquiry, according to “fuero ” 
and law ; and the king, Pedro I., assented and promised to 
instruct his officers that they were not to kill or injure anyone 
without “razon” and law. ^ This promise was emphatically 
renewed by Henry II. at the Cortes of Toro in 1371. The 
“merynos majores” and others are not to kill or imprison 
except by the judgment of the alcaldes, as was ordered by 
•R-irg Alfonso in the Cortes of Madrid,® and in another clause 
a similar provision was demanded by the Cortes and granted 
by the king, with regard to a man’s property.® A similar 
condition was imposed by the Cortes of Madrid in 1391 upon 
the Regency appointed for the minority of Henry HI.® 

It is hardly necessary to argue that the same principle was 
continually maintained in England. Bishop Stubbs has dealt 
with the matter carefully in his Constitutional History of 
England, and we only cite one or two of the passages in the 
Rolls of Parliament to which he refers, in order to illustrate 
the mode in which the subject was treated.® 


tal carta o por tal aluala, que non 
ssean muertos nin lisiardos nin 
despechados, nin tornado ninguna 
cosa del snyo, fasta que sean ante 
oydos e librados por ffuero e por 
derecho.” 

^ Id., ii. 1, 21 ; ** ISTin maten, nin 

manden prender los omes non aviendo 
y pesqiiissa que sea flfecha con fuero e 
con derecho contra ellos, o querella, 
o accusation ^ierta por que deuan ser 
preeos.” (The king replies) ; “ Tengo 
por bion 0 mando alos mis adelantados 
e rnerynos, e alcalles e alos otros 
officiales que non prenden nin lisien, 
nin tortnenten, nin maten a ningimo 
ssin razon © ssin derecho.” 

^ Id., ii. 13, 19 : “ Otrosi quelos mery- 
nos mayores et los merynos que por 
si posieren en oi caso dicho es do ssuso 
que non maten, nin ssuelten, nin 
prondan los omes nin los cohechen nin 
los manden prendar nin tomar nin 
coherchan, sinon por juizio delos 
alcalles, ssegunt dicho que todo esto 


esta ordenado por el Rey Don Alfonso 
nuestro Padre, en las Cortes quo fizo 
©n Madrit.” 

« Id., ii. 14, 26 1 ** Alo que nos ped- 
ieron por merced que non mandassemos 
prender nin matar nin lisiar nin des- 
pechar nin tomar a ninguno, ninguna 
cosa delo suyo, sin ser ante llamados 
e oydos e vencidos por fuero e por 
derecho, por querella nin por querellas 
que nos fuessen dadas segunt quo esto 
estaua ordenado por el re Don Alfonso 
nuestro Padre, que Dios perdona, en 
las cortes que fizo en Valladolid despues 
que fue de hedat.” 

A esto respondemos que es grande 
nuestro servicio ot que nos plaze. 

*Id., ii. 39, 9 ; “ Otrossy non daran 
cartas para matar nin lisiar nin des- 
terrar a ningund ome, mas que sea 
judgado por sus alcalles.” 

* ‘ Rolls of Parliament,’ ii. 228, 
239, 270, 280 ; Statutes, i. 382. Stubbs, 
‘Constitutional History of England,’ 
ed. 1877. vol. ii. p. 607. 
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: Tlie tmtli is tliat there was nothing new in this. We have 
pointed out in previous volumes that the principle that the 
authority of the king was limited hy ' the laW' with respect to 
the property and person of his snbjeets was part of the normal 
conception of the Middle Ages,^ and the constitutional prac- 
tice' of the fourteenth century corresponds^ with this. That 
does not, of course, mean that the legal principles were not 
frequently violated by the rulers; on the contrary, it was 
often their violation or neglect which was the occasion of 
their affirmation. 

The question of the limitation of the royal authority with 
regard to private property leads us to another and equally 
important aspect of the constitutional practice of the four- 
teenth century, and that is to the question of taxation. This 
subject is, however, so closely related to the development of 
representative institutions that we have thought it better to 
postpone our discussion of it to a later chapter (TI.), where 
we deal with it in detail. Here we need only say that it 
seems to us clear that the limitation of the authority of the 
king with regard to taxation was an essential part of the 
constitutional tradition and practice both of France and of 
Castile in the fourteenth century. 

We find some examples of the continuance of what we 
have called the contractual conception of the relation 
of the ruler and his subjects in the fourteenth century. 
We have dealt with this in earlier volumes, and have 
pointed out that this was really implied in the whole feudal 
structure of society.^ The first of these is to be found 
in the detailed statement of the conditions under which the 
inhabitants of Dauphin^ were to accept the Dauphin on his 
accession. Charles Y. of France in 1367 issued a charter 
confirming the privileges and liberties of the people of 
Dauphin4, in terms which are significant and important. 
When the new Dauphin or his successor comes to assume 
the rule of Dauphin^, before he can compel any individual or 

’ Cf . especially voL iii. part i. * Cf. vol. iii. part i. chaps. 2 and 4 ; 
chap. 4; voL v. part i. chap. 7. part ii. chap. 6. 
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“ comniimitas to do him homage or “ recognition he must 
swear 'that: he,; will in inviolahly all the franchises^ 

lihertieSy . and^ 'priTileges; which ^ are -ment^ in^ this .docn- 

ment. The barons, nobles, and“ communitates ” of DanpMnd 
are not bound to obey either him or any of his officials 
until he has taken the oath in a public form and manner.^ 
As though this -were not sufficiently drastic, the next clause 
adds that all the “bailUs,” the judges, the procurators and 
“ castellan! ” of Dauphine must in like manner swear that 
they will maintain and observe all these liberties, &c., and 
if any of them refuse to do this no man need obey them. 
If any of them should violate these oaths, he is to be punished 
as a perjurer, and in addition must repay any expenses which 
the nobles, or communities, or individual persons have incurred 
in the measures they have taken against him. ^ 


*■ Recueil, vol. v., No. 411, 62 
(p. 291) : “ Quandocunquo . . . novus 
Delphiniis vel successor ejiis, veniet 
ad success! onem vel regimen Deiphin- 
atus, autequam ad homagia seu re- 
cognitiones feudorum recipienda sen 
recipiendas quovisrnodo procodat, et 
antequam aliter compellere possit ali- 
quem singularem personam vel Uni* 
versitatem ad praestandum et facien- 
dum sibi homagia, fidelitates seu re- 
cognitiones, jurare debet primitus. 
. . . Servare, custodire, et attendere 
inviolabiliter praemissas omnes et 
singulas deelarationos, franchesias, 
libertates, ac gratias et privilegia 
supra scripta, in omnibus et singulis 
clausulis et capitalis eorundem : et si 
ita esset, quod in principio regiminis, 
ut predicitur . . . praedietum sacra- 
menlum facere recusaret, eo casu, 
barones, nobiles et universitates qui- 
cunque Deiphinatug et cujuslibot ejus 
partis, et aliarum terrarum suarum, 
eidein novo Domino successori vel 
ofFicialibus suis, obedire minime 
teneantur, impune, donee predictum 
saoramontum praestiterit et fecorit 
publice et per publicum instrumentum.” 

» Id. id. id., 52 (p. 291): “Con- 


cessit, decrevit, ©t declaravit supra 
dietus dominus Delphinus, quod omnes 
et singuli ballivi, judiees, procuratores 
et castellani Delphiiiatus . . , tene- 
antur ©t debeant, ac effieaciter sint 
astricti jurare ad sancta del Evangelia, 
praemissas libertates, franchesias, im- 
munitates et deciarationes omnes et 
singulas . . . tenaciter custodire ©t 
inviolabiter observar© ; ©t si, modo 
debito requisiti, quilibet ©orum dictum 
sacramentum facere et praestare pub- 
lic© recusarent, impune non pareatur 
cuilibet recusanti : et si, quod absit, 
aliquis ex dictis ofiicialibua predictis, 
libertates privilegia, concessiones vel 
declarationes in toto vel in parte 
quomodolibet violaret aut infringeret 
quoquomodo, ubi convictus erit dietus 
officialis de violation© predicta, teneatixr 
et debeat expensas factas per barones, 
bamaoretes, vavassores, nobiles, uni- 
versitates, seu singulares personas, 
persequentes dictum offieialem de 
dicta violation© resarcire et solvere ; 
et ad hoc, per siram superiorem 
viriliter compellatur ; et nihilominus, 
idem officialis violator dictarum liberta- 
tum, de periurio puniatur.” 
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Jji almost precisely similar conception of tlie mixtnal 
oWigations of ruler and subject. is to be found in, tbe Gbarter 
in. 'wMch Gbarles VI. in 1381 -confirmed tbe privileges. wMcb' 
bad been granted to tbe people of Brian§on by tbe Baupbin 
Humbert ri. j and among other things it is provided that the 
Baupbin on bis first visit to Brian^on after bis succession was 
to swear to observe all these privileges,, and that, the men 
of the. “ communities were not under .any obligation to do 
homage to him until be bad done this. The officials of the 
Baupbin were to take the same oath, and until they bad 
done this tbe people were not bound to obey tbem.^ 

The terms of these documents illustrate very clearly tbe 
contractual conception of the relations of prince and sub- 
jects, and it should be observed that this applies not merely 
to the relations between the prince and bis nobles, but also 
to those between him and tbe communities or Universitates.” 

We find a similar principle expressed in tbe proceedings of 
tbe Castilian Cortes, not indeed with reference to tbe king 
himself, but with regard to the regents or council of regency 
who were appointed to administer tbe kingdom during tbe 
minority of the king. At tbe Cortes of Burgos in 1315 tbe 
Tutores ’’ (guardians or regents) confirm the fueros and 
liberties granted by former kings, and declare that if they 
violate these they will cease to be Tutores ’’ and wiU forfeit 
all claim to obedience, and that tbe Cortes may appoint other 
“Tutores.’’ ^ At the Cortes of Valladobd in 1322 we find 

i ‘ Ordomiances,’ vol. viii. p. 7 19 , Et ssi todos tres (the three gnardians 
16 : “ Et quod non touoantur iioinines of the king) non uos lo guardassemos 
ipsarum universitatuin ipsis nobis como dicho es, que iamos non sseamos 
dominis futuris homagia praestare, tutores del re, nin nos coiades en las 
donee ipsi domini quiiibet, videlicet, villas, nin nos rrecudades con las 
in adventu suo, haec omnia juraverint rrentas del re, nin nos obedezeados 
et ratificaverint observanciam prae como a tutores, et que podades tomar 
dictorum.’* otro tutor qual quisioredes, que enten* 

^ ‘ Cortes,’ vol. i., 39, 65 : “ Otrossi dieredes que conplira mas para este 
nos otorgamos todos vuestros Uueros ilocho, et que seades quitos del pleito e 
e ffranquezas e libertades 6 buenos de la postura e do! omenaie et dela 
usos e costumbres e privilleios e cartas jura que nos ffiziestes, ssalvo ssi nos 
que avedes del imperador © del buen los tutores o qual quier de nos a quien 
rey Don Alfionso , . , estas cossas ffueren aSrontadas o 

ft mostradas, commo dicho es, mostra- 
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tlie guardian of that time declaring that if any Alcalde or 
Alcaldes ‘‘ que andodieren en la casa del Eey o en la mia 
casa ” (that is, presumably, of the household of the long or 
the guardian) should incur any penalty, they were not to 
escape, even though they pleaded that they had acted under 
the orders of the guardian, and even though the guardian 
himself confirmed thisd He also adds a clause similar to that 
of the Cortes of Burgos, that he confirms all their liberties, 
&c., that all ‘‘ Cartas contrary to these are to be neglected, 
and that if he does not carry out this promise they are not to 
obey him and can elect another guardian. ^ 

These examples of a contractual conception of the nature 
of political authority are in themselves no doubt of small 
importance, but when we put them alongside of the more 
general principle of the limitation of the authority of the ruler, 
they are not wholly insignificant. 

We must, however, now go on to observe a more drastic 
conception still with regard to the limitation of royal authority 
as represented in the theory and actual practice of the four- 
teenth century, and that is the conception that as the authority 
of the king was derived from the community, so also in the 
last resort the community could deprive him of that authority 
and depose him. 

In Volume Y. of this work we have pointed out that medieval 
society not only assumed the limitation of the rights of the 
king, but also developed various methods of enforcing these 
limitations. The right to resist illegal action on his part, the 
determination of questions between the vassal and the king 
as feudal lord by the Court of the Vassals, the right to with- 
draw allegiance from a king who refuses to accept the judg- 
ment of the court, such were some of the practical forms which 
were recognised in the Middle Ages for this purpose. But 

remus escusa dereclia porqtie non en Casa del Rey, o en la mia, que non 
pudiemos ffazer daqnellos que el ssean escusados della pena, si eiielia 
derecho pone, que el que la mostrare cayeren, maguer diga que gelo yo 
por ssi quei vala.” mande, et maguer yo digo que yo geio 

^ * Cortes,* vol, i., 43. 12 : ** Et mand4.*’ 

quel alcall© o ios alcalles que andodieren * ‘ Cortes,’ vol. i., 43, 104. 
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tte resoiijces of tlie mediseval comniiinity were not conceived 
of as iiniited to tliese iiietliodS'; even sncli careful and moderate- 
political, tliinkers as^ S. Tliomas- Aquinas, were., clear 'tliat in 
tine last resort tlie- ruler' .wlio persisted in unjust and illegal 
actions could' riglitfully be deposed, and tbe principle found 
, a practical- illustration in tbe last years of tbe tliirteentli 
century in tlie deposition of the Emperor , Adolf— a Reposition, 
wbicli, as it was contended, was effected by due process of 
,law.^, ^ 

It is, then, with the recollection both of the theory and the 
historical circumstances of the thirteenth century, and of the 
principles represented in the political and legal literatoe of 
the fourteenth century, that we must approach the con- 
sideration of the deposition of Eichard 11. of England. It 
is no doubt true that his deposition was the work in the main 
of a baronial faction, and that their motives had probably 
little, if an 3 rthing, to do with the merits of the constitutional 
principles alleged. But this does not destroy the importance 
of the terms and forms of his deposition as expressing what 
was alleged to be the constitutional tradition of the English 
community as represented in Parliament. 

It was represented to Parliament that Eichard had resigned 
the Crown, and the first proceeding of Parliament was to 
accept the resignation ; ^ but not satisfied with this, it was 
agreed that a statement of the principal charges against 
Eichard should be read to the people. This begins with a 
statement of the terms of the oath which, as they said, Eichard 
had taken at his coronation. By this he promised to main- 
tain justice and the just laws and customs which the '' vulgus 
should have chosen.^ (The word vulgus ” should be com- 

^ Cf. vol. V. part i. chaps. 7, 8. * ‘ Rolls of Parliament,’ voL iii. 

* ‘Bolls of Parliament,* vol. iii. (p. 417), 17: “ Facies fieri in omnibus 
(p. 417), 13, 14. Cf. for an excellent judiciis tuis equam et rectam justiciam 
criticism of the circumstances of the et discretionem in misericordia et 
alleged resignation * The Deposition of veritate, secundum vires tuas . . . 
Biehard II.,’ by Miss M. V. Clarke of concedis Justas leges et oonsuetudines 
Somerville College, and V. H. Galbraith esse tenendas et promittis per te eas 
of Ballioi College, Oxford ; reprinted esse protegendas, et ad honorem Dei 
from ‘ The Bulletin of the Bj^’lands corroborandas quas vulgus eligeret. 
Library,’ vol. 14, No. I, Jan. 1930. secundum vires tuas.” 
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pared vitli the terms of the coronation oath of Edward II. 
and III., which we have already cited, “les leys et les cus- 
tumes droituriers lesqaels la coniiminante de votre Beianme 
aura eslen ”). 

We need not enumerate all the charges ; it is, for our pur- 
pose, specially important to notice some of them, and these 
may be divided into two groups. The first group is concerned 
with the relation of the king to the law, and the administration 
of justice. It was aUeged that the king, desiring not to 
maintain the just laws and customs of the kingdom, but to 
act according to his own will, frequently, when the laws of 
the kingdom had been set forth and declared to him by the 
Justices and others of his Council, said in express terms, and 
with a severe countenance, that the laws were in his mouth 
and in his heart, and that he could, by himself and alone, 
alter and make the laws of his kingdom. It was further 
alleged that the king, led astray by this opinion, had refused 
to allow justice to be done to many of his subjects, and by 
threats and terror had forced them to withdraw from the 
pursuit of justice.^ 

He was charged with having frequently declared, in the 
presence of various lords and others, that the life and property 
of his subjects were his and at his disposal “ absque aliqua 
forisfactura ” ; this was wholly contrary to the laws and cus- 
toms of the kingdom.^ It was alleged that, in spite of the 


* Xd. id. {p. 419), 33 : “ Item, idem 

rez nolens jnstas leges et consuetndines 
regni sni servare sen protegere, sed 
secundum sue arbitrium voluntatis 
facere quicquid desideriie ejus oocur- 
rerit, quandoque et frequentius, quando 
sibi expositae et declaratae f uerant leges 
regni sui per justiciaries et alios de 
coneiJio suo, ut secundum leges illas 
petentibus justiciam exhiberet. Dixit 
expresse, vultu austere et protervo, 
quod leges sue erant in ore suo, et 
aliquotiens in pectore suo ; et quod 
ipse solus posset mutare et condere 
leges regni sui. Et opinione ilia seduc- 
tus, quam pluribus de iigeis suis justi- 


ciam fieri non permisit ; aed per 
minas et terrores quam plures a pro- 
secutione communis justiciae cessare 
coegit.” 

* Id. id. (p. 420), 43 : * ** Item licet 
terrae et tenements, bona et catalla 
cujuscunque liberi hominis, per leges 
regni ab omnibus retroactis temporibus 
usitatas, capi non debeant nisi fuerint 
forisfacta; nihilominus diet us rex 
proponens et satagens leges hujus 
modi enervare, in praesentia quam 
plurimn dominorum et aliorum de 
communitate regni, frequenter dixit 
et affirmavit, ‘ quod vita cujuscunque 
ligei sui, ac ipsius terrae, tenementa. 
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provisions of Magna Oartaj 39, wMch declared 'that tte MEg 
could not seize' or imprison any free man except per legale 
indieiniB parinm snoriim vel per legem, terrae,” many men had 
been seized and brought^ before - the marshal or constable in 
a military court, on the ground that they had said something 
'' ad vitnperiiin scandalnm sen dedecus” of the king’s person ; 
and that they could only defend themselves by trial of battled 
It was alleged that he caused a number of the judges to come 
to him at Shrewsbury, and had compelled them by various 
threats to answer certain questions concerning the law of the 
country against their will, and otherwise than they would 
have done if they had been free and uncoercedd 
The second group of charges was concerned with the Parlia- 
ment and the king’s relations to it. The iirst of these was the 
allegation that at the last Parliament the king, with the 
intention of oppressing his people, had by subtle means 
procured an arrangement that, with the consent of estates, 
the power of Parliament should be given to certain persons 
to deal with some petitions which had not been dealt with ; 
and that, under colour of this, these persons had, by the will 
of the king, dealt with other general matters concerning that 
Parliament. This was, it was alleged, a grave prejudice to 
the position of Parliament and the good of the kingdom, and 
a dangerous precedent. The king had also, in order to give 
colour and authority to these doings, caused various changes 


bona et cataJla snnt sua ad vol un- 
iat ern suam, absque aliqua forisfac- 
tura. Quod est omnino contra leges et 
consuetu dines regni sui supradicti.’ ’* 

^ Id. id. id., 44 : “ Item quum 

statutum fiierit et ordinatum, ac 
etiam confirmatum, ‘ Quod nullus 
liber bomo capiatur etc., nec quod 
aliquo modo destruatur, nec quod rex 
super eum ibit, nec super eum mittet, 
nisi per legale judicium parium 
suorum vel per legem terrae ’ ; tamen 
de voluntate, mandate, et ordination© 
dicti regis, quamplures ligium suorum 
, . . fuerant capti et imprisonati, et 


ducti coram Constabulario et Mares- 
caleo in Curia militari.** 

® Id. id. (p. 418), 19 : Item, idem 
rex nuper apud Salopiam coram s© 
et aliis sibi faventibus venire fecit 
quamplures ©t majorem partem justi- 
ciarorum cameraliter, ©t eos per minas 
et terrores varies ac etiam metus qui 
possent cader© in constantes, induxit, 
fecit et compTilit, singillatim ad res- 
pondendum certis quest ioni bus pro 
parte ipsius regis fact is ibidem, tangen- 
tibus leges regni sui, praeter ©t contra 
voluntatem eormn, ©t aliter quam 
respondissent si fuissent an iibertate 
sua et non coacti.** 
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and omissions to be made in the Bolls of Parliament.^ It 
was also alleged that while certain statutes had been made 
in Parliament which were binding unless they were reToked 
by the authority of another Parliament, the king had 
procured the presentation and acceptance of a petition to 
Parliament from the “ Communitates Eegni,” that the king 
should be as free as any of his ancestors.^ Finally, it 
was alleged that kings had interfered with the freedom 
of election and had directed the sheriffs to secure the 
return of persons nominated by himself.® It was on the 
ground of these and other charges against Eichard, which 
were accepted by Parliament as notoriously true and as 
being sufficient to justify his deposition, that they decided to 
proceed to this, and appointed a Commission to carry it out.* 


> Id. id. (p. 418), 26: “Item in 
Parliamento ultimo celebrate apud 
Salopiani, idem rex proponens oppri- 
mere popiihira suum, procuravit sub- 
tiiitor efc fecit concodi, quod potest ae 
parliamenti de consousii omnium 
Statuum regni sui remaneret apud 
quasdam certas personas, ad termin- 
andum, dissoluto parliamento, certas 
petitionea in eodem parliamento por* 
rectas, protunc minime expeditas. 
Cujus concessionis colore personae sic 
deputatae processerint ad alia general- 
itor parliamentum iliud tangentia ; 
et hoc de voluntate regis ; in deroga- 
tionem status parliamenti, et in 
magnum incommodum totius regni, 
et perniciosum exomplum. Et ut 
super factis eorum hujusmodi ali quern 
colorem et auctoritatem viderentur 
habere, rex fecit Rotulos Parliamenti 
pro voto suo mutari et deleri, contra 
effectum concessionis predicted’ 

* Id. id. (p. 419), 34: “Item, quod 
postquam in pax’liamento suo certa 
statuta erant edita, quae semper 
ligareut donee auctoritato alicujus 
alterius parliamenti fuerint speeialiter 
revocata, idem Rex procuravit sub- 
tiliter talem petitionem in parliamento 
suo pro parte communitatis regni sui 


porrigi, et sibi coneedi in genere, 
quod posset esse adeo liber sicut aliquis 
progenitorum suorum extitit ante 
eum.’* 

3 Id. id. (p. 420), 36 : “ Item licet de 
statuto et consuetudinibus regni sui in 
convocatione cujuslibet Parliamenti, 
populus suus in singulis comitatibus 
regni deberet esse liber ad eligondum 
et deputandum milites pro hujusmodi 
comitatibus ad intereasendum Parlia- 
mento et ad exponendum eorum grava- 
mina et ad prosequendum pro remediis 
superinde prout eis videbitur expedire ; 
tamen praefatus Rex, . . . direxit 
mandata sua frequentius Vicecomi- 
tibus suis, ut certas personas per 
ipsum Regem nominatas ut Miiitea 
comitatum venire faciant ad Parlia- 
menta sua.’* 

* Id. id. {p. 422), 51 : “ Et quoniam 
videbatiu* omnibus Statibus illis super- 
inde singiilatim ac etiam commu niter 
interrogatis quod illae cause criminum 
et defectuum erant satis suiilcientes 
et notoriao ad deponeridum eundem 
regem, attenta etiam sua confession© 
super ipsius insuSicientia et aliis in 
dicta renuntiatione et cessione contentis 
patenter emissa, omnes Status pre- 
dict! unanimiter coneesserunt ut ©x 
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THo Commissioiij , sitting as a Tribunal, after xeciting Ms 
offences and Ms recognition of bis incompetence for tbe rule 
and governiiient of tbe kingdom, formally deposed bimd ■ 

, It ■■will, we bope,, be clearly understood that we are not 
bere' discussing tbe. truth of these charges : we are here only 
concerned with tbe constitutional conceptions ' and the prin- 
ciples of political authority which are implied in these, and in 
tbe formal act of deposition. ■ When we consider them from 
this standpoint, it is obvious that they have a very great 
significance. In the first place, the charges against Eichard 
bring out very clearly tbe repudiation of the conception that 
the king was, by himself, the source of the law, and that he 
was above it. Tbe law is conceived of clearly as something 
which draws its authority from the community, and not from 
tbe king alone ; be is not above it, but under it. Tbe rights 
of his subjects are protected by the law, and tbe king could 
not be permitted to violate them. In the second place, they 
illustrate very clearly tbe development in England of the 
importance of the organised representation of the country in 
Parliament and of the relation of this to the royal authority. 

Tbe circumstances of the deposition of Eichard II. are 
indeed for us important, primarily as illustrating in a Mgbly 
dramatic fashion the principle of tbe fourteenth century, as 
well as of the Middle Ages, that the authority of the ruler 
was a limited and conditional authority, limited by the law, 
and conditional upon conformity to the law. 


habmidanti ad depositionem domini 
regis procederetur, pro major© securi- 
tat© efc tranquillitalo x:)opuli ac regni 
cornmodo faciendam.” 

^ Id- id., 52: “Nos Joannes Episco- 
pus Assavensis . . . pro pares et proceres 
regni Anglia© spirituales ©t temporales, 
©t. ©jusdem regni cominnnitates, omnes 
status ©jusdem regni representanles* 


Commissarii ad infra scripta speciaiiter 
deputati, pro tribunali sedentes. . . . 
ipsum Bicardum . . . merit o deponen- 
dum pronunoiamus, decerniinus et 
deciaramus et ipsum simiii cauteia 
deponimus per nostram diffinitivam 
sententiam in liiis scriptis omnibus 
et singulis.’* 
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CHAPTER V. 

THE THEORY OE THE CIVILIANS WITH BEGABH TO 

THE ISfATXJRE OE THE AUTHORITY OE THE RULER. 

We Lave, in a previous cLapter, considered the opinion of 
tLe civilians on tLe subject of the source of law, how far they 
conceived of the legislative authority as having been trans- 
ferred to the prince in such a sense that the people now 
possessed no legislative authority, how far they conceived of 
this as still belonging at least to their custom. As we have 
said, they seem to us a little uncertain about the whole matter, 
but this uncertainty seems to us to be intelligible enough 
when we remember that they were endeavouring to apply 
the text of the Roman law itself to the very different oon- 
I ditions of the fourteenth century. If they have doubts as 

I to the legislative authority of the people of the empire they 

have no doubts as to the legislative authority of the com- 
munity in the cities of Italy, and with respect to constitutional 
conditions they are much more concerned with those of the 
Italian city than with those of the empire or the ISTorthern 
national States. We must now consider their theory of the 
nature of the authority of the ruler or prince as distinct 
from the question of his legislative power. 

We may conveniently begin by observing some aspects of 
the theory of government in the treatise of Bartolus entitled 
‘Be Eegimine Givitatis.’ He begins by enumerating the 
various forms of good and bad government as given by Aris- 
totle, and then asks which is the best of the good governments. 
This, he says, had been treated by Aristotle, but more clearly 
by Egidius Romanus in his treatise ' Be Eegimine Principum/ 
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End 'he gives Ms opinion' that, tlie best form' of government 
was the ' monarchy — ^that is, -the government by one; man. 
He points out 5 however, the distinction between the king, who 
: governs according to the laws and the king who makes the 
law as he will ; the first does' not hold the ‘‘regalia” which 
belong to the State which he rules, or to some superior ; the 
''regimen regis ” is properly that of the second, to whom all 
things belong.^ ' 

He asks, then, whether it is good to be governed by a king, 
and cites, first, the description by Samuel (1 Sam; viii) of the 
oppressive nature of the king's government, and next, the 
different terms in which it is described in Deuteronomy, and 
contends that Samuel described, not what the monarchy 
ought to be, but what might happen if the king became a 
tyrant. The proper character of the kingship is that which is 
described in Deuteronomy xvi., in which the subjects are not 
the slaves but the brothers of the king.^ It would appear, 
however, that Bartolus felt that this did not give a sufiBciently 
clear notion of what was the extent of the king’s rights, and 
he therefore adds a brief but signifiicant sentence. The king 
has the right to demand whatever is necessary for the royal 
expenses, “ omnia tributa, vectigalia et census publicos.” He 
can for sufficient reason impose “ collectas,” for kings have 
all power,® 


1 Bartolus, ‘ D© Regimine Civitatis * : 
“ Praemitto quod non omne regimen 
ipsius unius dicitur regimen regis. 
Nam, quandoqu© ©st unus qui regit, ©t 
tantum est judex, ut praesides pro- 
vinoiarum et proconsules. . , . Isti 
©nim habent judicare secundum leges 
et tenant statum regium, s. competen- 
tem ministris; nec ad eos competunt 
regalia, sed ad civitates quas regunt, 
vel ad alium superiorem vel fiscum. . , . 
Quandoque unus regit civitatem vel 
provineiam, qui facit leges prout vult ; 
omnia ad eum pertinent ©t istud dicitur 
regimen regis.” 

^ Id. id., 11 : “ Apparet ergo quod 
subditi non sunt servi regis, sed 
fratres, ©t sic quod in precedent© 


auctoritate {Le., Samuel viii.) dictum 
est, non de vero rege sed tyranno 
intellexit. . . . Debet ergo bonus rex 
esse fidelis, Christianus, Justus, non 
pomposus, nec subditorum gravator, 
non luxuriosus, non avarus, nec 
superbus.” 

* Id. id,, 12 : “ Sed licet ibi ponatur 
quod rex facer© debeat, et qualis in 
8© debeat esse, non tamen ibi ponitur 
quid a subditis posset exigere, 

Eesps Quod expensas majestatis 
regiae congruentes facero debeat, s. 
hoc habemus ©xpressum 10 col. quae 
sunt regalia, c. 1., ubi dicitur quod ad 
regem pertinent omnia tributa, vecti- 
galia ©t census publici, quae ibi special- 
iter nominantur, ©t qxiod ad regem 
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He returns then to the question whether it is good for a 
“civitas” or "people” to he governed hy a king, and, as 
we understand him, he thinks that this is the best form of 
government, and he also thinks that this was the opinion of 
Aristotle as weU as of Egidius Eomanus. He observes, how- 
ever, that we must consider not only what is good, but also 
what is likely to happen, for the king or his descendants may 
become tyrants.^ 

This leads him to a discussion of the best form of govern- 
ment in relation to the different magnitude of different States. 
The small State or city is, he thinks, best governed by the 
multitude or whole people. The second grade of State in 
magnitude — and he gives as examples Florence and Venice 
— ^is best governed by a small number of men, that is, by 
the wealthy and honoimable men. The third or great 
State should be governed by a king, and he cites, as 
illustrating his view, the statement of Pomponius in the 
‘Digest’ (i. 2, 2), that when the Eoman Empire grew 
and conquered many provinces, the govenunent was put into 
the hands of one ruler. He adds, however, that in such a 
great multitude there will be many good men, and the ruler 
should take counsel with them.® This monarchy, Bartolus 


etiam pertinet ex causa necessaria 
ponere collectas, ut ibi dicitur, ©t 
©tiaiH jure Digestonim probatur, quia 
reges habeant omnem potestatem ut 
£E. do origin© jur. 1. 2. § in initio. 

{‘Dig.,’i,2,2).’» 

1 Id. id., 13: “ Viso ergo quid sit 
jus rogis, redeamus ad questionem, an 
expediat civitati vel populo regi per 
rogem, prout bonus est habens dictas 
eonditiones, optimum regimen est 
rognum regis per rationes s. factas. Et 
ita inteJligo dictum Arist. et Egidii. Si 
vero consideramus illud quod evenire 
potest, quia rex quandoque vertitur 
in tyrannum, ipse vel doscendentes 
ab eo, tunc dieo quod considerare 
dobemus quid evenire potest, quando 
illud de quo agitur ad boo naturaliter 
et universaliter tendit.” 

* Id. id., 16 : “ Hoc praemisso, facio 


triplicem divisionem civitatum sen 
populorum, nam aliqua est civitas sen 
gens magna in prirno grado magni- 
tudinis. Quae dam est civitas seu gens 
major, et sic in secundo gradu magni- 
tudinis. Quaedam est civitas, seu 
gens maxima, et sic in tertio gradu 
magnitudinis. 

16. Si ioquamur de gente seu 
populo in prime gradu, tunc dico quod 
non expedit illi regi per regem . . . 
nec expedit tali populo regi per 
paucos . . . expedit autem huic populo 
. . . regi per multitudinem, quod 
vocatur regimen ad populum. . . . 

19. Quod autem dico, per multi - 
tudem, intelligo, exceptis vilissimis. . . 
item ab isto regimine possunt exciudi 
aliqui magnates, qui sunt ita poteutee 
quod alios opprimerent. , . . 

20, Secundo est videndum de gente 
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saySj may "be^ eitlier hereditary or .electivej hut the elective 
method is alone proper for the iimversal monarchy— that isy 
the ^ Empire.^ , It is interesting to notice that, while he 
has a great reverence for the empire, he admits that since 
it ceased to he held hy Italians it had fallen in their, esteem:^' 
Bartolns is clear that monarchy is not adapted to the small 
or even to the' moderately large State. He evidently thinks 
that it is not suited to Italy; the question of the relation 
of the city State to the Empire does not here seem to be in 
his mind. 

We must, however, he careful to observe that, like 
Egidius,® he very sharply distinguishes the true king from the 
tyrant. The monarchy which he thinks to be good is absolute, 
but it is directed to the common good of the community, while 
the tyrant pursues his own advantage. And here we can see 
that Ms Judgment is quickened by his sense of the Italian 
conditions. 

For to Bartolns tyranny is not only a corrupt form of 
government, but it is the worst of all corrupt governments. 
The government of a few, or of the multitude, is corrupt 
when they pursue their own advantage, but it is not so far 
removed from a government for the common good as that of 


sen populo majori et in secundo gradu 
magnitndinis, tunc istos non expedit 
regi per unuin regem . . . nec expedit 
regi per muititudinem, esset enim 
valde difficile et periculosum t ant am 
multitudinem congregari. Sed istis 
expedit regi per paucos, hoc est, per 
divites et bonos homines illius civitatis. 
, . . Sic enim regitur civitas Venetia- 
rum, sic civitas Florentiae, . . . 

Tertio videndum est de gente vel 
populo maximo, qui est in tertio gradu 
magnitudinis. Hoc autem fieri posset 
contingere, in civitate una per se, 
sed si esset civitas quae multis aliis 
civitatibus et provinciis dominaretur, 
huic genti bonum est regi per uno. 
Hoc probatur ff. De Orig. Jur. 1. III. 
§. Novissiiae {‘Dig.,’ i. 2, 2), ubi, 
ancto multum imperio Romano et 


captis multis provinciis, deventura fuit 
ad tmum s. ad principem. Hoc etiam 
probant omnes rationes, factae per 
dictum fratrum Egidium, hie eessant 
rationes in oppositum. In tanta enim 
multitudine, de necessitate enim sunt 
multi boni, per quos oportebit se regem 
consuiere et in justitiae via se ponere ; 
et sic de facto communiter videmus 
quod tanto melius gens vel populiis 
regetur, quanto sub majore rege 
regitur.” 

1 Id, id., 23. 

* Id. id., 25 : ** Et ideo imperium 
Romanorum postquam fuit ab Italicis 
separatum, semper decrevit in ocxjlis 
nostris, hoc tamen absque Dei judicio 
occulto factum non est.” 

» Of. vol. V, p. 76. 
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the one man.^ We may put it in concrete terms, the Italian 
oligarchy or democracy was not so really corrupt and evil a 
fhlTig as the Italian tyranny. Bartolus adds that the corrupt 
oligarchy or democracy tends to develop into a tyranny, as 
they had seen in their own day, for “ Italy is full of tyrants.”® 

This treatment of tyranny by Bartolus is of importance, 
and we must consider it not only in the ‘ De Eegimine 
Civitatis,’ but also in another treatise, entitled ‘ De Tyranno.’ 

We have just seen that Bartolus derives from Egidius 
Coloima and Aristotle the conception of the tyrant as one 
•who governs for his own profit and not for the good of the 
community. In the treatise, ‘De Tyranno,’ he derives from 
S. Isidore, directly or indirectly, the description of the tyrant 
as that wicked king who exercises a cruel rule over his sub- 
jects ; ® from 8. Gregory the Great he takes his description 
of the tyrant as one who governs the commonwealth but 
not la-wfuUy (non jure),* and he applies this to the case of the 
King or Emperor of the Eomans ; if any man seeks to obtain 
that place unjustly he is properly called a tyrant.® 

1 Id. id., 27 : “ Quaere enim de malis uiiita in detenus est deterior. Tyran- 
modis regendi, quisquis sit deterior ; in nus autem est pessimus, hoc autem 
hoc omnes philosophi dicunfc, quod ty- est ita anaiiifestum quod demonstra^ 
rannus est pessimus principatus, tenet tionem non eget.’* 
enim ultimum gradum malitiae. Item * Id. id., 29 ; “ Item advertendura 
predictus Egidius in dicto libro, dicit est quod regimen plurium malorum, 
enim ut dictum est, regimen ideo vel regnum populi perversi non diu 
dicitur bonum, quia per illud maxima durat, sed de facili in tyrannidem 
tenditur ad bonum commune. Sed unius deducitur, hoc enim de facto 
per tyrannum maxime ab intentione saepius vidimus. Hoc etiam permissio 
communis boni receditur, unde tyraa- divina est, quum scriptum sit, ‘ Qui 
nus pessimus principatus; unde si regnare faeit hypocritaxn propter pec- 
dominentur plures, quia divites vel cata populi ’ ; et quia hodie Italia est 
boni creduntur, vel si dominetur plena tyrannis.” 
multitude, quamquam illi regentes * Bartolus, ‘ De Tyranno,* 1. 
tendant ad proprium, et non a Deo * Id. id,, 2 : “ Proprie tyrannus is 
est, et sic est regimen malorum vel dicitur qui communi reipubiieae non 
populi perversi ; tamen non tantum jure prineipatur.” 
receditur ab intentione communis ® Id. id., 3 : “ Sicut enim rex, seu 
boni, quia ex eo quod plui’es sunt, ali- imperator Romanonim est Justus et 
quid sapit de natura communis boni. verus et universalis : ita si quis ilium 
Sed si unus est tyrannus etiam recedit locum vult injuste obtinere, appellatur 
a communi bono. Praeterea, sicut proprie tyrannus.*’ 
virtus unita in bonum est meiior, ita 
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■ In aHotlier plaoe Bartolus says : The tyrant may be either 
' manifest ’ ox ■ / veiled,* but, what is more important, he 
may be a tyrant,, ex. defectu tituli ’* ox ex parte exereitus.*® 
The distinction is important, though it was not new ; Aquinas 
had pointed it out in his commentary on the ‘‘ Sentences.” ^ 
When he comes , to the question of tyranny ^‘ex parte exer- 
citiis,” he first says in general terms that the tyrant is he 
who does tyrannical things — ^that is, things directed to his 
own advantage and not that of the community,^ and then 
cites from a work, which he attributes to Plutarch, 'Be 
Eegimine Principum,* an enumeration of such actions.^ 

What is the remedy against the tyrant. If he has a superior, 
it is for the superior to depose him ; but Bartolus interpolates 
the observation that there may be occasions when the emperor 
or Pope may maintain such tyrants in their position for 
some grave and sufficient reason.^ In another work he seems 
clearly to indicate that the tyrant may rightfully be deposed, 
and he cites a passage from Aquinas, to which we have often 
referred, that it is not sedition to resist the tyrant.^ 

It is not easy from all this to form any very clear view 
as to the judgment of Bartolus with regard to the nature 
of the authority of the ruler. He is clear that monarchy 

^ Id. id., 12 : “ Nam quldam ©at ‘*Ad utilitatem publicam licitum ©st 
tyrannus manifestus, quidam quan- (i.e., tyrannum deponere), ©t si per- 
doque velatus et tacitus. Item ossa veniret ad actum ita quod rumor vel 
quem tyi'annum manifest© contingit, tumultus irrepserit in civitate, non 
quandoqu© ex part© exercitus, quan- incidit in legem C. de sedition©, quia 
deque ©x defectu tituli.’* Cf. vol. v., licet faeiat, ut dictum ©st ; pro hoc 
p. 91 (S. Thomas Aquinas, ‘Com- induce Thomas de Aquino in 2, 2, Q. 
mentary on the “ Sentences,” * II., D. 42, ad 2 in fi : (' Summa Theologica,’ 
44, 2, 2), 2, 2, Q. 42, 2), ubi sic ait. ‘ Regnum 

2 Id. id., 27 : “ Octavo quaero de tyrannicum non est justum, quia non 
tyranno ex parte ©xercitii licet habeat ordinatur ad bonum commune, sed ad 
justum titulum, minus proprie dicatur bonum privatum regentis, ©t ideo 
tyrannus, . . . Dico quod ist© tyran- perturbatio hujus regni non habet 
nus ex parte ©jus qui opera tyranniea rationem seditionis, nisi forte, quando 
facit, hie ex oper© ejus non cedit ad sic inordinate porturbaretux tyranni 
bonum commune, sed ad proprium regnum, quod multitude subjects 
ipsius tyranni.” majus damnum pateretur ex perturba- 

* Id. id., 28, 29. tione sequent©, quam ex tyranni 

* Id. id., 34. regimine.* ” 

» Id., ‘ Do Ouelfis et Gebellinis,’ 9 : Cf, vol. v. p. 92. 
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is not pTopor to tlic Italian city, but bo seems to iEcliiie to 
tbe view, wMcli be may have derived from Egidiiis Bomamis, 
tbat it is suited to tbe great monarcbies, tbat is to j^ortbern 
and Western Europe; bis hatred of the tyrant, may be 
interpreted as related to these as weU as to Italy. 

We turn from Bartolus to bis great contemporary Baldiis. 
He says in one place, but merely incidentally, tbat a good 
ting is better than a good law.^ In another place be 
says tbat the emperor is called a king because be rules 
others, and is ruled by no one, though be rules himself by 
tbe advice of tbe wise men. All kings have supreme Juris- 
diction in their kingdom, and there is no appeal from their 
judgment, for their judgments are accepted as law; their 

bene placitum ” is subject to no law.^ 

We may compare a passage in his Commentary on the 
Code in which he discusses the question whether the prince 
is hound by the law. Baldus says that the passage in 
the Code on which he is commenting means that he should 
live according to the law de debito honestatis,’’ but this 
must not be taken too precisely. The supreme and absolute 
power of the prince is not under the law ; the words of 
the Code must therefore he taken as referring to the 
ordinary power of the prince, not to his absolute power. 
While the emperor's authority is derived from the '‘lex 
regia," it must be borne in mind that this “lex regia " was 
promulgated by the divine will (nutu divino), and therefore 
the empire is said to be immediately from God. It should be 


^ Baldus, ' Commentary on Digest * 
(fol. iO, V.) : “ Et melius est bonus 
Tex quam bona lex.*’ 

* Id. id. : ‘ Proemium ’ (fol. 2, v.) : 
*‘Itera nota quod imperator Caesar 
dicitur Rex . . . ot a nemine regitur 
- . . Conailio tamen prudentum se 
regit et gubernat. . . . Item nota 
quod hoc est commune jus omnium 
regum quod a regia maiestatis sententia 
non appellatur ; nimirum quia ejus 
definitiva sententia in regno suo pro 


lege habetur, et sic nemo posset in 
melius eommutare. Item in regno suo 
babet supremam jurisdictionem . . . 
cum manu omnia gubernet . , . bene- 
placitum nulli legi subiaeeat . . , 
Etiam si unus rex teneat in feudum 
regnum suum alio rege. Nam eo ipso 
quod intitulatur rex, habet supremam 
potestatem in subditos, nec enim 
minor est rex praefecto praetorio, a 
cujus sententia non appellatur.” 
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ol>servedj howeTer, that after. all. this Baldiis., adds that he is 
a good ruler who desires that God and the laws should ruley 
■and this is: why, the eiii|>eror'Says that he subjects his:.'‘:priii-, 
..cipatus ”; to the lawsd , 

In a work of Jason de Mayno,- an important cralian of 
the fifteenth century (‘Oomm. on Digest/ i. 4. 1)5 we haTe 
found an important reference to Baldus as having said that 
the Pope and the Prince can do anything ‘‘'Supra ins, et 
contra iuSj. et extra ins/’ Unfortunately . Jason gives ■no 
indication of the place from which he cites this. 

What are we to understand by all this f Baldus thinks that 
a good prince is better than a good law ; he admits, and indeed 
is clear, that a good prince should normally respect the law. 
but he is also clear that he is not, strictly speaking, under the 
law, and he suggests an important distinction between the 
ordinary and the absolute power of the prince. 


We might then incline to the conclusion that the theory of 
monarchy of these great civilians of the fourteenth century 
was very different from that of the normal theoretical and 
constitutional tradition of the Middle Ages and of the foui‘- 
teenth century, but before we draw such a conclusion we must 
remember some other aspects of their theory which we have 
already considered. We have already dealt with their dis- 
cussion of the question whether indeed the prince was the 
sole source of law, and have seen that with respect to the 
custom of the people they are at least hesitating and 
uncertain,^ and we must remember that other question 


^ Id. id., ‘ Commentary on Code,’ i. 
14, 4 (fol. 55, V.} : “ Princeps debefc 
vivere secundum leges, quia ex loge 
eiusdem pondit auctoritas. IiiteUige 
quod istud verbxim debet intelligi de 
debito honestatis quae summa debet 
esse in principe, sed non intelligitur 
precise ; quia suprema et absoluta 
potestas principis non est sub lege, 
unde lex ista liabet respectuin ad 
potestatem ordinariam, non ad postes- 
tatem absoiutam . , . jaota quod ina* 


perator dicit se esse legibus alligatum, 
et hoc ex benignitate non ex necessi- 
tate. Secundo, nota, quod auctoritas 
imperatoris pendit ex lege regia, quae 
fuit nutu Divino promulgata et ideo 
imperium dicitur esse immediate a Deo 
, . . Quarto nota quod ille bene prin- 
cipatur qui vult principari Deum et 
leges, unde dicit imperator se submittere 
principatum suum legibus.” 

* Confer p. 16. 
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of tlie legal or quasi-legal relation of the prince to Ms sub- 
jects — ^tliat iSj the conception that the prince may enter into 
relations with his subjects which are of a contractual nature^ 
and that these are binding both on himself and on his 
successors. We have already discussed this question/ and 
here therefore we only cite again the words in which Bal due 
gives his interpretation of the passage in which Cyniis had 
dealt with it. Cynus had said (but it is not really clear 
whether it is the opinion of Cynus or of Guido de Siiza) 
that if the emperor had made peace or a /' capitulum ’’ with 
his subjects for the public good, this was binding even on his 
successor.® As we have pointed out, this is clearly related 
(by Baldus) to feudal principles. 


There is yet another very important limitation upon the 
authority of the prince which is discussed by these civilians. 
Cynus says, very dogmatically, that the prince cannot lawfully 
(de jure) take away a man’s private property without cause. 
He can undoubtedly do so “ de facto,” and his order should 
be obeyed, for it must always be supposed that he is acting 
for some just reason ; but it cannot be doubted that he com- 
mits a sin if he does it without cause.^ Jac. Butrigarius sets 
out a somewhat curious view that the emperor can take away 
any man’s property for proper reasons (ex causa), but not 
without reason ; but this is not due to a defect of authority, 
but because he had said that he would not do it.^ 


^ Confer pp. 16, 20. 

® Baldns, ‘ Commentary on Code,’ i., 
14, 4 (fol, 66, V.) : “ Dominus Cynns 
dicit quod ei istud pactum habet in se 
justitiam naturalem et equitatem, quod 
istud pactum est servandum, si im- 
perator facxt pacem vel capitulum cum 
subjectis, propter generale et publicum 
bonum, quod ista non debeant infringi 
per euccessorem, nisi ex parte sub- 
ditorum intervenisset dolus vel fraus.” 

* Cynus, ‘Commentary on Code,’ 
Rubric i,, 19 (fol. 36, 3) (Code, i., 19, 7) : 
“ Secundo casu, scilicet, quando vult 
mihi tollere dominium rei meae, sine 
aliqua causa de mundo ; si quaeritur 


utrum possit do facto ? Non est 
dubiurn. Sed utrum possit de jure et 
de potestate sibi per jura concessa, 
in veritate non potest. . . . Sed t amen, 
quantum ad observantiam qualiler 
cunque scribat, debet servari, nam 
semper rescriptum suum supponimus 
ex justa causa interpositum. Et talis 
presumptio est violenta in persona 
prineipis; ut supra dixi in proxima 
questione. Negari tamen non potest 
quod, si mihi rem meam auferat sine 
cansa, quod ipse peecat. 

* Jacobus Butrigarius, ‘Thesaurus 
Legum,’ i., 14, 3, 12 : “ Item opp : 
quod imperator non possit quem 
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■ BartolnSy referring to some statement' of Jo. Butrigarins 
ttat tlie prince could take away a man’s property witkont 
cansej says flatly tkat tkis- is not' trne. Tke prince cannot 
take away a man’S' property unjustly, for tke prince' kolds kis 
jurisdiction from God. God gave- kim jurisdiction, but not 
tke power of taking away wkat belonged to anotker man 
witkout reason.^ 

Baldus cites tke Gloss as saying tkat tke prince cannot 
by his rescript take away a man’s property without proper 
cause,® He seems to imply in tkis passage tkat private pro- 
perty belongs to tke ‘'jus gentium,” but in commenting on 
tke 'Digest ’ he says that it really belongs to tke "jus naturale,” 
meaning by this tkat law which properly belongs to human 
nature.® When he deals with property under feudal law he is 
even more explicit. He asks whether tke emperor can deprive 
a vassal of kis fief without a definitely proved offence, and he 
cites the "Gloss” as saying tkat tkis is not "reason,” for 
good and natural laws bind tke prince and natural law is 
stronger than tke " Principatus.” ^ And in anotker place he 


privare de dominio rei stiae. . . . 
Potest ex causa, ut hie, favore public ae 
utilitatis, sine causa non posset ut ibi ; 
imo puto quod ubicunque princeps non 
errat in facto, et refert ibi contra jus 
aliquid, quod valeat rescriptum ; nam 
quod ipse non possit aliquem privare re 
sua, non est ex defectu potestatis suae, 
sed ideo quia dixit se nolle hoc facere.” 

^ Bartolra, ‘ Commentary on Code,’ 
i., 25, 6, 2 : “ Dominus Jo. But. dice- 
bat simpliciter quod princeps potest 
auferre mihi dominium rei meae sine 
aliqua causa. Nam ejus potestas, et 
potest as istarum legum, quae hoe 
prohibent, procedit a pari potentia : 
ergo sicut potest istas leges tollere, 
eodem mode possit dare alteri dominium 
rei meae sine causa. 

Quod puto non esse verum, nam 
princeps non potest facere tinam legem 
quae continet unum inhonestum vel 
injustum : nam est contra substantiam 
legis. Nam est lex sanctio sanota, 
jubens honesta et prohibens contraria. 


ut 1. 11, S. De Leg. Eodem modo, si 
vellet auferre mihi dominium rei 
meae injuste, non posset, quia princeps 
habet jurisdictionem a Deo. . . , Sed 
Deus dedit ei jurisdictionem, non po- 
testatem auforendi alienum indebite.’* 

® Baldus, * Commentary on Code,’ 
i., 19 (fol. 68, 2) : “ Tertio querunt 
doctores nunquid imperator potest 
rescribere contra jus gentium. G1 : 
videtur dicere quod non: unde per 
rescriptum principis non potest alicui 
sine causa auiforri dominium ; sed 
cum aliquali bene potest,” 

® Id., * Commentary on Digest,’ i., 
1, 6 (fol. 11, 2): Opponitur tertio, 

dicitxir hie quod dominia sunt distinota 
de jure gentium. Contra, imo, de 
jure natural!. . . . Sol : Hie ponitur 
Jus naturale pro jure propriae nature 
humane, Le., pro jure gentium vel pro 
lege Mosaica.” 

^ Id., ‘ Super Feudis ’ (fol. 9, 2) : 

Quaero numquid imperator posset 
disvestire vassailum sine convicta 
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even deals with this in relation to taxation, and, while he seems 
to think that the prince has the right to impose a “ coUecta ” on 
his subjects and that they are bound by “ natural obligation ” 
to pay this if it is useful for the service and necessity of the 
commonwealth, they are not bound by “ natural obligation 
to do this if the tax is levied merely by the arbitrary will of 
the prince.^ 

Joannes Faber, an important French civilian, in one 
passage says that the prince can take away a man’s property 
for some definite cause, but the person to whom he may 
give it has not a just title before God unless there was a 
just cause— i.e., for the action of the prince.^ Finahy, 
Angelo de Perusia, a civilian of the later part of the four- 
teenth century, says plainly that the prince cannot take 
away a man’s property without cause, and he refers for a 
full discussion to the passage of Cynus just quoted.* 

It may possibly appear that this is not a sufficiently im- 
portant point to deal with so fully, but that is a mistake. 
For it will be evident, on a little reflection, that the principle 
of the civilians is clearly related to, if not identical with, the 
more precisely stated principle that the king cannot proceed 
against a man’s property except by process of law.* 

We return to one very important question : What did the 

culpa? Bespondit glossa quod nou possit tollere domirdum, duiu tamen 
est ratio : quia bouae et naturales faciat ex. certa scientia. , . . Caveat 
cousuefcudines ligant principem, quia tamen de couscientia, ut forte sciens 
poteiitius est jus naturale quam et recipiens non habeat justum titulum 
prineipatus.** quoad Deum : nisi subisset causa vera 

^ Id., * Commentary on Digest/ i. justa: et princeps male informatus 
1, 6 (foL 11, V.): “Decimo quaeritur debet revocare, facta informatione/^ 
si princeps imponit subditis collectam ; * Angelo de Perusia, ‘Super Codi- 

ufcrum ex hoc oritur obligatio naturalis ; cem,* * De rei vindicatione,’ Lex xii. {fol. 
et die quod si concernit reipublicae 62): “In tex. ibi, ex nostro rescripto ; 
utiiitatem et necessitatem, quod tunc et sic patet per principem non auferri 
sic . . . sed solius principis effren- alteri dominium per rescriptum, cum 
atam voluntatem, tunc non oritur sit de jure gentium, nulla causa sub* 
obligatio naturalis.” sistente, alias secus ; ut plena disputa- 

® Joannes Faber, ‘ In Quatuor Libros tur per Cynum in L Kescripta, s. si 
l23.$titutionum ’ i., 2 (fol, 8) : “ Quid contra Jus vel uti. pub.” 
si (princeps) rescribat in possessorio. * Of. chap. 4. For the opinions of 
, , , Dico ergo quod princeps ex causa the earlier civilians, see voh ii. p. 72. 
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civilians of theJonrteenti. century tMnk .about, tlie'rigM of 
tie community to depose tie ruler? Bartoliis in Ms com- 
mentary on tie 'Digest' raises tie question wietier tie 
Eoman' people can revoke tie autiority, wiici tiey iad 
given to tie emperor, and ie says tiat two of ^ iis p,re-' 
decessors among tie civilians, William of Cuneo and Cyniis 
of Pistoia, maintained tiat tiey could do tiis,^ and in Ms 
treatise 'Do Guelfls et Geiellinis,’ wiici we iave already 
cited, ie asserts tiat it is lawful for a proper cause to 
depose a' tyrant.^ 

Baldus discusses tie subject, but iis own conclusion is, at 
least tecinically, adverse. He asks wietier tie subjects may 
expel tieir king on account of iis intolerable injustice and 
tyranny, for an evil king is a tyrant. His answer is first in 
tie affirmative, but tien ie says tiat tie truti is tie opposite, 
for subjects cannot derogate from tie rigit of tie superior. 
Tiey may, in fact, expel iim, but tie superior does not lose 
iis " dignitas." ® Joannes Faber is confident in iis assertion 
tiat tie people could depose tie emperor. Tie emperor 
receives Ms jurisdiction from tie people, and it is reasonable 
to iold tiat tie people iave tie power to revoke it ; besides, 


^ Bartolus, * Commentary on Digest,* 
i. 3, 8 : “ Quaero numquid Romanus 
populus possit revocare potestatem 
imperatoris, et videtnr quod sic. . . . 
Gulielmus de Cuneo tenet quod populus 
Romanus posset revocare, maxime 
quum primus imperator, oui fuit data 
ilia potestas, non potuit quaerere 
successori, nam croatio imperatoris 
non est ex suocessione, sed ex electione. 
Nam iste non est de casibus, in quibus 
quaeritur per alium jus. . . . Imo 
dicit plus quod possit eum degradare, 
G1 : C. i. De invest inter do : et vass : 
quod ita allegat liic etiam Cynus. 
Item dicifcur quod hie equiparatur 
imperatori.*’ 

a ‘ De Gueifis et Gebeiiinis,* 9 (cf. p. 
84). We wish to refer our readers again 
to Professor Ercole*s ‘ Da BartoJo all* 
Althusio * for a very full and interest- 


ing discussion of the treatment of 
Tyranny in Bartolus, and also in 
Coluccio Salutati’s *Tractatus de Ty- 
ranno,* which beloncs to the last 
years of the fourteenth century. 

a Baldus, * Commentary on Digest * 
(fol. 10, V.); Seeundo queritur an 
regem propter suas iniusticias intoler- 
abiles, et facientem tyrannica, subditi 
possent ©xpeUere, et videtur quod sic 
. . , eum mains rex tj^rannus sit. 
Item unusquisque potest suam saiutem 
tueri. . , . Item a quo removetur 
eEeotus nominis debet removere ipsum 
nomen et dignitas, nam reatus omnem 
honorem excludit. . . . Contrarium 
eat verum, quia subditi non possunt 
derogare juri superioris. Unde licet 
de facto expellant, tamen superior non 
amittit dignitatem suam,” 
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he saijs, it is known that this had been done in former times. 


He adds, how^ewer, that this is 

^ Joannes Faber, * In quatuor libros 
Institutionum,’ i. 2 (fol. 6) : “ Sed 
an populus potest imperatorem de- 
ponere. Videtur quod sic, quia qu\im 
ad. populum pertinet ejus creatio ut 
hio . . . et depositio seu restoratio 
. . . praetorea quum mandatum juris - 
dictionis sit revocabile de sui natura 
. . . et imperator jurisdictionem et 
potestatem habet a popuio, ut Me 


a dangerous thing to do.^ 

concordatur, videtur quod populus re- 
vocare potest, Praeterea constat hoc 
factum fuisse antiquis temporibus.” 
(He gives various arguments against 
this, but concludes) “ sed tamen 
satis possit dici quod populus ex 
causa posset eum destruere, ut in 
contrariis, &. Be Bxcusa, tuto I. sed 
et reprobari. Hoc tamen attentum 
periculosum eat,’* 



CHAPTER VI, 


■ ■ THE BEVELOPMEHT AKD FTOCTIONS OF 
BEFRESEHTATrVE IHSTITIJTIOHS. 

We iave in the last voinme given a sliort account of the 
beginnings of tlie system of representative assemblies in 
Western Europe in tbe twelfth and tliiiteentb centuries, and 
have pointed out that this was the natural and logical out- 
come of the character and principles of mediaeval society, 
and above all of that principle which lies behind all the 
complei: forms of medieval civilisation, the principle that 
political authority is the expression of the character and 
life of the community. It is unfortunate that even well- 
informed persons ^ should still sometimes seem unable to 
understand that mediaeval society was not irrational, or 
should seek to find its real quality in what seem to them 
its unintelligible superstitions. At any rate, the representa- 
tion of the community was evidently a highly rational expedient 
for obtaining some kind of method for the expression of the 
common judgment of the community — a judgment which 
was indeed liable to error and to confusion like that of any 
ruler, but which did impose some limitations upon the frequent 
stupidity or incapacity or caprice of the foolish ruler, and which 
also added greatly to the effectiveness and power of the 
capable ruler. 

We have in this chapter to examine very briefly the de- 
velopment of this system in the fourteenth century, and to 
consider the purposes for which it was used: very briefly 
indeed, for we are not writing the constitutional history of 
the European countries, but, as we hope, with sufficient 
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detail to render it reasonably clear what were its most signifi- 
cant features in tbis century. 

We begin with Spain, which, as we have pointed out, was 
the country in which the representative system "was first 
developed. And we do this also in order once again to 
make it clear that the political civilisation of Western Europe 
in the Middle Ages was homogeneous, that, whatever may 
have been the cause of the later divergence of the political 
organisation of England from that of the Continental countries, 
the mediaeval political systems were in their origin similar — 
we would almost say identical — ^and the ideas or principles 
they embodied were the same. 

We have pointed out ^ that by the end of the thirteenth 
century the Cortes of Castile and Leon were meeting very fre- 
quently, and that they were regularly attended not only by the 
prelates and magnates, hut by the representatives of cities. 
It is well therefore to begin by pointing out that this continued 
throughout the fourteenth century. It is clear that they 
had become a normal part of the machinery of government, 
and not only a normal but a very important part. 

During the minorities of the kings, and they were frequent, 
the Cortes assumed almost the form of a permanent Council 
of Government. We have pointed out that at the Cortes of 
Palencia in 1313 the guardians of the king undertook to 
call together the Cortes every second year, and agreed 
that if they should fail to do this, the Cortes was to be 
summoned by the prelates and sixteen knights and good 
men ’’ whom the Cortes had appointed to act as counsellors of 
the guardians.^ In 1315, at the Cortes of Burgos the guardians 
confirmed all the "‘liberties,” &c., of the cities, and it is 
clearly laid down that if they did not carry out their obliga- 
tions the Cortes were to elect others.^ The Cortes of Valladolid 
in 1322 appointed Don Felipe as guardian of the king, and 
provided that there should always be with the king a council 

1 Cf. voL V. pp. 134-136. « * Cortes of Castile/ vol* L 39, 

* ‘ Cortes of Castile and Leon,’ i. 65. 

41 and 71. Of. vol. v. p. 136. 
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of twenty-four, canalleros e ommeS' bnenos,’’ . represent-' 
ing tbe people of Castile, Leon, Estremadura, and Andalusia, 

. to bear' and detcainin6''^a matters Lronglit before tbe Mug,, 
and . that all officials ' of the bonsebold of ^ tbe Mug or ' liis 
guardian slioiild be pnnisbed for any offence , wMcb they 
miglit coinniit, even if they pleaded that tbey^ bad acted under' 
tbe order of tbe guardian.^ 

Alfonso XI. attained, bis majority in 1325, and held tbo: 
Cortes at Taliadolid. Ibis was composed of tbe prelates, 
magnates, and procurators of tbe cities, &c. Tbe Cortes 
demanded, and tbe Mng promised, that be would not take 
any action against tbe person or property of any one till be 
bad been beard and examined according to ffnero e dereobo.’' ^ 

Tbe Cortes of Madrid in 1329 complained that various 
officials bad violated tbeir privileges, and desired that tbe 
king sboxild appoint others, and they asked, and tbe Mng 
promised, that no illegal taxation, either particular or general, 
should be raised without consultation with tbe Cortes ; they 
complained also that tbe Chancery was issuing illegal briefs 
(cartas desafforadas), which caused many imprisonments and 
deaths, and other violations of tbeir ‘‘ fueros ” and privi- 
leges, and they requested that instruction should be given to 
tbe officials of tbe cities that they should disregard such 
briefs.® Tbe answer of tbe Mng to this was somewhat evasive, 


^ Id. id., 43, 4 : ** Et estos cauaileros 
e ommes biienos que ssean en guardaio 
nostro sennor el Rey. Et qne ssean en 
oyer e Jibrar todos los Uechos que 
veniesen ante oi Rey. . . . 

12. Et que aJcalle o los alcalles que 
andodieren en casa del Rey o en la 
mia, que non sean excusados de la pena, 
si enelia cayeren, maguer dija que geio 
yo mand^j et maguer yo diga que yo 
gelo mand^.’"^ 

® Id. id., 45, 20 : “ Otrossi alo que 
me pidieron por merced quo non 
mande matar nin prender, nin lisiar, 
niu despeehar, nin tomar aninguno 
ninguno cosa delo suyo, sin sser ante 
Ilamado e oydo e vencido por fifiiero 


e por derecho por quereila nin por 
querellas que del den. 

A esto respondo que tengo por 
bien de non mandar nin lisiar nin 
despeehar nin tomar aninguno, nin- 
guna cosa del suyo, sin sseer ante 
oydo e vencido por ffuero et por derecho. 
Otrossi de non mandar aningunos pren- 
der ssin guardar ssu ffuero e su derecho 
a cada uno, E juro delo guardar.” 

* Id. id., 47, 68 ; “ Otrossi alo que me 
pidieron por merced que tenga por 
bien deles non echar nin mandar 
pagar pecho desafforado ninguno es- 
pecial nin general en todo la mia tierra 
ssin sser llamados primeramiente a 
Cortes. A esto respondo quelo tengo 
por bien e quelo otorgo.” 
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bnty as we liaye seenj the matter was dealt with more decisively 
at the Cortes of Bribiesca in 1387.^ 

We do not, however, attempt here to give an aceonnt of 
all the important proceedings of the Cortes : what we are 
concerned to make clear is that the Cortes played ah important 
part in all public affairs. There has been sometimes a ten- 
dency to tbiuk that these representative bodies had few 
functions except to provide the finance required by the 
ruler. This impression is curiously inconsistent with the 
varied character of the functions of the Cortes of Castile and 
Leon. 

Not, of comse, that their financial power was unim- 
portant. Prom the beginning of the fourteenth century to 
the end it is clear that the Cortes constantly asserted that 
they, and they only, could grant the money required by the 
Crown beyond the normal and customary revenues. It was 
plainly asserted in the Cortes of Valladolid in 1307 that if 
any tax — i.e., any special tax — ^was needed, the king (or 
regent) must ask for it, and that he could in no other way 
impose it,^ and the king assented. 

At the Cortes of Madrid in 1391 it was declared that the 
Council of Eegency just appointed for the minority of Henry 
HI. should have no power to raise any tax xmless it had been 
authorised by the Cortes, or in a case of special urgency, 
by the procurators of the cities who had been placed in 
the Council of Eegency.® In 1393 the Cortes of Madrid, 
after granting the king, who had just attained his majority, 
a tax of a “ twentieth ” for a year, demanded that he should 

^ Cf. p. 5* primeraraiente a Cortes. 

* Id. id., 34, 6 ; ** A esto digo quelo A, esto respondo qiielo tengo pox 
tengo por bien, pero si aeaesciere que bien e quelo otorgo.*^ 
pecho aviese moster alguno, pedir gel os « 39, 8 : ** Otrossi non echaran 

he, et in otra xnanera no echare pecho pecho ninguno mas delo que fuere 
ninguno enella tierra.’* otorgardo por Cortes e par ayunta- 

Cf. id. id., i. 47, 68 (Alfonso XI., mento del rregno ; pero sy fuere caso 
1329) : “ Otrossi alo que me pidieron muy necessario de guerra, quelo 
por mercet que tenga por bien delos pueden fazer con consejo e otroga- 
non echar, nin mandar pagar des- miento delos procuradores delas cib- 
afforado ninguno especial nin general dades e villas que estovieren enej 
en toda la mi tierra, ssin saeer liamados Consejo*** 
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take a solemii oatk “ in tke kand ” of one of the archbishops, 
that he would not impose any tax or loan upon the cities, or 
upon, individuals, until he had called together the , estates in 
Cortes, in accordance with the good and ancient custom ; 
and that, if any royal briefs or commands with regard to 
ta-xation were granted (without the consent of Cortes), they ■ 
were to be disobeyed without incurring any penalty.^ 

This constitutional authority of the Cortes over taxation 
is clear, but it is a complete mistake to suppose that this was 
the only important aspect of their position. We must again 
insist upon the point with which we have already dealt in 
Chapter I., that while in Castile, as elsewhere in Western 
Europe, the king was the proper person to make law, he 
could not do this alone but only with the consent of the 
prelates, magnates, and the representatives of the cities 
assembled in Cortes. The king could neither legislate alone, 
nor could the legislature of the king in Cortes be abrogated 
except in Cortes.^ Even when, however, we have recognised 
the powers of the Cortes in legislation and taxation, we have 
not yet adequately appreciated its functions. The Cortes of 
Madrid, for instance, was summoned in 1329 by Alfonso VI. 
for the purpose of dealing with the various abuses which had 
been prevalent in the kingdom since the death of his father.® 
The Cortes constantly made representations to the king about 
ecclesiastical abuses, such as the interference of ecclesiastical 


^ Id., ii. 42 (p. 626) : finalmente 

io quo end© concluymos es ©sto : 
accordemos de vos otorgar para este 
primero anno, para con los vuestros 
pechos © derechos ordinaries, la 
alcuala del mr. tres meajas, que es 
Ilamada veyntena. . . . (p. 627). La 
tercera es qne pues vos asi es e sera 
otorgado Io que abastare asaz para 
compiir los vuestros menesteres. . . . 
que nos prometades e jurades luego, 
en mano de uno del os dichos ar 90 - 
bispos, que non echaredes nin deman- 
daredes mas mr, nin otra cosa alguna 
de alcualas nin de monedas, nin de 
servi^io nin d© enprestido, nin de otra 


manera qua! quier, alas dichas cibdades 
e villas e lugares, nin personas singu- 
lares dellas, ne de alguna deUas, por 
mesteres que digados que vos rreeregen, 
amenos d© ser primeramente llamados 
e ayuntados los tres ©stades que deuen 
venir a vuestras Cortes © ayunta- 
mientos, segunt se deue fazer © es de 
buena costumbre antigua; e demos 
si algunas cartas o alcualas los fueren 
mostradas o mandamientos f echos d© 
vuestra parte sobre ello, qu© sean 
obedi^idas e non complidas, sin pena e 
sin error alguno.** 

* Of. pp. 5, 6. 

• Id., i, 47. Preface. 
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courts in cases wliicli did not belong to tbem j ^ tliey protested 

against the presence of ecclesiastics in the Chancery on the 
ground that clerical officials could not be proceeded against 
like others,® and also against the abuse of excommunication.® 
They made representations to the king about combinations 
of men in yarious employments.^ It was in Cortes that the 
king made ordinances about the coinage and about debts 
contracted in the depreciated currency.® 

We have already pointed out the important position occupied 
by the Cortes dming the minority of the king, and we have 
another very important example of this in the proceedings 
of the Cortes of Madrid in 1391, on the accession of Henry 
III., who was still under age. While in the cases we have 
mentioned before, they had appointed one of the princes of 
the royal house as guardian, they now determined that the 
government of the kingdom during Hemry’s minority should 
be entrusted to a Council to be appointed by a Commission 
of eleven nobles and thirteen procurators of the cities. To 
this Council they entrusted all the powers of government 
except certain points, such as the making war and peace; 
and the Cortes was careful to add that they could not impose 
any tax without the authority of the Cortes, or take pro- 
ceedings against anyone without due process of law.® 

1 Id., i. 42, 2, and i. 54, 10, villas. Et que para e.'jcojor quales e 

* Id., i. 43, 6. quantos fuesen del dieho consejo . . . 

s Id., i. 47, 61. que daiian e dieron todo su poder 

* Id., ii. 1, 49. complido alioiize sennores e rriccos 

® Id., ii. 27, 6. omes e eaualleros, e a treze delos diclios 

® Id., ii. 39 (p. 485) : (The procuradores. ... 1. Los del consejo 

members of the Cortes) fueron llama- ayan poder de faaer todos los cosas e 
dos per cartas e mandamientos de cada tma delias que fuoren a s©rvi§io 
nuostro Sennor el Rey, Don Enrique, del re, e provecho de sus rregnos, saluo 
quo Dios mantenga, para ordenar el las cosas quo aqui so contienen, en 
rregimiento del dicho Sennor Rey, e quelos non dan poder. ... 7. Otrossi 
delos dichos sus rregnos . . . per , non moueran guerra a ningund Rey 
rrazon dalla menor hedat del dicho vezino, sin consejo e mandamiento del 
Sennor Rey (they decide that the best rregno. ... 8. Otrossi non echaran 

course) era e es quel dicho Sennor pecho ninguno mas deio que fuere 

Rey e los dichos sus regnos, so rregiesen otorgado por Cortes, ... 9. Otrossi 

e gouornasen por Consejo, en la qual non daran cartas para matar, nin 
fuesen delos grandes del rregno . . . lisiar, nin desterrar a ningund ome, 
e otrosi delos vezinos delas <^ibdades e mas que sea judgado por sus aloalles.” 
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is Important 5 but perhaps more significant still is the 
fact that • in the second half of the century we find the 
Gortes demanding that there should be a ^ certain ; mimber 
of citizens on the ^King’s 'Council. In 1367 the Gortes: of 
Burgos demanded that twelve good men of the cities should 
be chosen to serve with the King’s Council for the 'special 
purpose of seeing that the customs and “ f ueros ” of the cities 
of the kingdom should be better kept and maintained. The 
king, Henry II., assented.^ At the Cortes of Toro in 1371 
Henry II. amaonnced that he would appoint certain good men 
of the cities to go through the provinces of the kingdom to 
report on the administration of law ; and the king assented 
to the request of the same Gortes that he should appoint 
some prudent men of the cities to serve on his council.^ 
The same demand was put forward to Juan I. by the Gortes 
of Burgos in 1379.® 

The Cortes of Castile and Leon was in the fourteenth century 
not merely a body which the king might from time to time 
consult, to whom he might turn for advice in legislation, 
or for financial assistance in emergencies, hut it repre- 
sented the claim that the community as a whole should 
exercise some control over every aspect of the national 
affairs. 


^ Id., ii. 9, 6 : “ Otrossi alo q«e 
nos dixieron qne porque los usos e 
las costumbres e ffueros doles ^ibdadea 
e villas e logares d© nuestros rregnos 
puedan ser mejor guardados e manto- 
nidos, qu© nos pedien por mer 96 d quo 
mandaseznos tomar doze omes bonos 
que fiuesen del miestro consejo. (Two 
from Castile, two from Leon, two from 
Galicia, two from Toledo, two from 
Estremadura, and two from Andalusia). 
... A esto respondemus que nos plaz© 
© lo tenemos por bien.” 

® Id., ii. 13, 24: “Tenemos por 
bien de ordenar, et ordenamos de dar 
omes buenoa do cibdades © villas e 
logares quantos e quales la nuestra 
m©r 9 ©d fuore, para que anden per las 
provin^ias delos nuestros rregnos 0 


per totos los logares, a ver . . . commo 
fazen complimiento de derecho alas 
partes.’* 

Id., ii. 14, 13 ; “ Alo que pedieron 
que fues© nuestra mer 9 ed que tomare- 
mos e excogiesemos delos cibdadanos 
nuestros naturales delos 9 ibdades e 
villas e logares delos nuestros rregnos, 
omes buenos entendidos © pertines- 
cientes qu© fuesen del nuestro con- 
sejo.*’ 

* Id. id., 22, 4 : “ Otrossi nos pedie- 
ron por mer 9 ©d que quisiesemos tomar 
omes bonos delos cibdades © villas e 
logares delos nuestros rregnos, para 
que con los del nuestro consejo nos 
consejasen lo qu© cunple a nuestro 
servi9io.** 
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We must uow examine the development of tlie , States 
General and of the Provincial Estates in France, and, while 
this is not the same as that of the Castilian Cortes, it does 
also illustrate very clearly the growth and development of 
the representative element in government. 

In the first place, the States General or analogous bodies 
met frequently. The proceedings of these meetings have not 
been preserved for us in the same form as those of Castile, 
and it is not possible always to say whether all these meetings 
can be described as technically meetings of the States General, 
This, however, is a question which belongs to the detailed 
constitutional history of France ; for our purpose it is enough 
to observe that they have a representative character. We 
have in addition frequent references to the meetings of the 
representatives of particular provinces (Provincial Estates), 
and sometimes even of particular towns. It must be remem- 
bered that the Idngdom of France was not unified in 
the same sense as that of Castile and Leon, or that of 
England. 

■\Vhen we now attempt to consider the powers and functions 
of the States General, we shall find that they were not unlike 
those of the Cortes in Spain— that is, that they were manifold, 
in some respects clear and determined, in others vague and 
imdetermined ; but the history of the fourteenth century 
shows very clearly that they were summoned not only to 
deal with taxation, but rather that any question of general 
national importance might and did come before them. 

In the last volume we have dealt with the first meeting 
of the States General, which was called together by Philip 
the Fair in 1302 to deal with the situation produced by the 
conflict with Boniface yill.,^ and it is noticeable that their 
second meeting was also called to deal with a great eceiesiastioal 
matter— that is, the question of the Templars. 

It is important to observe the terms in which the summons 
to the communitates ” is expressed. Philip the Fair calls 
them to take part in what he calls the sacred task,'' and bids 
each of them to send two men who, in the name of the com- 

* Gf. voi. V. p. 139 and p. 388. 
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' iniiiiities, ’’ are to assist Mm in carrying ont what was reqMred*^ 
At the end of the century again it was in the name and with 
the ■ advice and consent of an assembly which was taken to 
represent the whole peoplCj as well as of the Church of France, 
that Charles ¥1, renounced the allegiance ■ of France to Pope 
Benedict XIIL^ 

We are not here concerned with the motives or the merits 
of these actions with regard either to the Templars or to 
Benedict XIII., but it is obviously highly significant that the 
Crown should have felt it to be proper and desirable that the 
whole community should, through its representatives, share 
the responsibility of the Crown. It is scarcely less significant 
that on some occasions at least during the great war with 
England the Crown summoned assemblies which had at least 
the character of States General to deliberate upon questions 
of war and peace. In 1359 the terms of peace demanded 
by England were laid before the Estates ; they are reported 
as being indignant, as demanding the continuance of the 
war, and as offering a subsidy for the purpose.® In 1363 
John I. issued an ordinance after a meeting of many prelates 
and clergy, the princes of the blood, many other nobles, and 
many of the good cities of the kingdom, assembled at Amiens, 
at wMch he had taken counsel with them on the business 
of the -war.^ And in 1385 it was with the advice of the 


i * Documents relatifs aux !]^tats 
G^n^raux et Assemblees sous Philippe 
le Bel,’ No. 660 (ed. G. Picot) : “ Cujus 
operis sancti vos volumus esse par- 
ticipes, qui participes estis et fidelis- 
simi zelatores fidei Christianae ; vobis- 
que precipimus quatinus de singulis 
villis predictis insignibus duos viros 
fidei fervore vigentes, Turonis, ad 
tres Septimanas iustantis feste Pas- 
chalis, nobis mittere non tardetis, qui 
nobis assistant in premissis, com- 
munitatnm vestrarum nomine, ad ea 
quae sint dictis negofciis opportuna.” 

* ‘ Keoeuii G6n6ral des Anciena 
Lois Fran§aises,’ voL vi. p. 800 : 
“Nos . . , convocavimus concilium 
prelatorum, capitulorum, nobilium, 

VOL. VI. 


universitatum, plurium sacre paginae, 
et utriusque inris doctorum, religio- 
sorumque devotorum, et aliorum pro- 
cerum regni nostri . . . (p, 821). Nos 
ecclesia, clerus, et poprilus regni nostri 
ac Delphinatus, de predictorum con- 
silio et assensu recedimus, nuncia- 
musque auctoritate presencium reces- 
sisse ” from the obedience of 

Benedict XIIL). 

® Id., voL V. p. 55. 

« Id., vol. V. No. 353 (p, 166) : 
“ Jehan, par la grace de Dieu, Roi de 
Prance ; scavoir faisons h tous presena 
et 5. venir, que sur plusieurs requestes a 
nous faites par plusieurs prelaz et 
autres gens d’eglise, plusieurs nobles 
tant d© nostre sang come autres, et 

G 
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council, at which were present many princes of the blood, 
prelates, nobles, and citizens, that it was decided to send an 
army to Scotland. 

Ag{ ).in it is not unimportant to observe that it was with 
the eonnsel and advice of the cities that Charles IV. issued an 
ordinance in 1322 for the reform of the currency,^ and Philip 
of Valois did the same in 1329 and 1332, with the advice of 
the prelates, barons, and cities.® 

It is time, however, that we should turn to the question of 
taxation, for it is no doubt true that we find here one of the 
best illustrations of the principle of the limitation of the royal 
authority and of the development of the representative 
system. It is clear that nornaally the Crown procured the 
money which it required, over and above that which formed 
its normal revenue, by grants, either from particular provinces 
or towns or from assemblies which represented the whole 
country. This is well illustrated in a letter of Philip V. in 
1318, in which he recognised that a grant of a fifteenth made 
to him by the nobles of Berri was made by their free will 
and liberality, and that neither he nor his successors could 
claim that it had conferred upon him any rights which they 


plusieurs bonnes villes de notre 
royaume, qui darrainement ont & 
Amiens k notre mandement, pour 
avoir avis et deliberacion avec eux sur 
le fait de la guerre et provision de 
deffence de notre royaume, nous par 
la deliberacion de notre grant conseil 
avons ordonn4 et ordonnons en la 
mati^re qui s’ensuit.” 

1 Id., voi. vii. p. 69; “Charles . . 
comme par grand avis e meure deliber- 
ation de Conseil, ou quels estoient 
plusieurs de notre sang, pr^latz, 
nobles, bourgeois et autres, ayons 
nagueres ordonn6 une arm6e . . , pour 
passer et descendre au pays d’l^cosse 
. . . nous avons de nouvel ordonn6 
estro mis sus, cueillez e levd outre ce 
que dit est . . . certainen sommes 
de deniers.” 

* Id., voL iii. p. 296 : “ Nous 


voullons sur ce pourvenir convenable- 
ment, eu avis, et pleine deliberation 
avec nos bonnes villes, lesquelies nous 
avons mandes sur ce, avec notre grand 
conseil, appeliez a ce plusieurs sage 
oonoissons e experts . , . avous or- 
donne et ordonnons en la maniere qui 
s’ensuit.” 

* ‘ Ordonnances,* voi. ii. page 34 : 
“ Philippus . . . ordinamus, habita 
plenaria nostri magni concilii delibora- 
tiohe, cum prelatis, baronibus et coin- 
munitatibus regni nostri, de faciendo 
bonam monetam.'* 

* Reeueil/ voL iv. page 404 ; "... 
par deliberation de notre grand 
Conseil, mandames e feismes assembiez 
k Grliens, plusieurs de nos preiaz, 
barons, e bonnes villes, et autres 
saiges et cognoisseurs au fait des dites 
monoies.” 
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did not possess before.^ In 1349 Philip VI. says that he 
had asked the inhahitants of Paris for an aid and subsidy 
for. the war ■with Edward HI., and that they had. liberally 
■granted him for the period of one year an imposition on the 
merchandise sold in the city.^ 

In 1350 John I, asked for aid of the nobles^ communes, 
and cities of Vermandois towards the expenses of the war 
with England, and says that they had of their good will 
granted him this.^ In the case of a similar grant from Nor- 
mandy in the same year there are some additional and impor- 
tant details ; the prelates, barons, and communities had met 
in Palis, and had agreed in principle on the grant of an aid 
to the king, but the representatives of the communities were 
not clear that they had sufficient authority to grant the aid 
in the name of the cities, and they were therefore sent back 
to deliberate and consult with them, and to receive authority 
to make this aid and subsidy.^ It is worth observing how 


i * Ordonnances,’ vol, i. page 677 : 
** Nous, voitlloM que leur dictes 
Ub®raUt4s ne leur puisse, ne dois estro 
^ euls, neli leurs hoirs, pr4Judidals, ne 
domaigeus en temps 4 venir. Voulons, 
ordomions, ©t leur octroi ons, que nous, 
ne nos successeurs, n© puisent dir© que 
par cett© grace, ©t ce service quils 
nous ont fait et donne, aucun droit 
nouvel, autre que nous n’avions avant 
cett© grace, nous soit acquis contre 
©uls, aux temps b, venir, ne qu© nous, 
u© nos successeurs, pour raison de 
oette grace, leur doiens demander 
aucun service on aueuue relevance, 
ausquels ils n’^taient tenuz k nous 
avant ia dite grace.’* 

* ‘ Recueil,* vol. iv. 164 (p- 669) : 
“ Philipp© . . . Sgavoir faisons que 
©uls consideranz les choses dessusdites, 
pour et en nom de subside, ont iiberale- 
ment voulu et accord^ pour tout© leur 
communit©, ©ntant comm© il leur 
touch© ©t appartient ©t puet toucher 
©t appartenir ; ©u© sur c© premiere- 
ment bonne deliberation et advis, que 
pour I ’©space d*un an entierement 


accomply, soit leve©, ©t a nous payee, 
line imposition ou assise sur toutes les 
marchandises et d©nr6es qui serout 
vendues en notre dite ville de Paris.*’ 

Cf. id. id., p. 628, for Carcassonne 
and Narbonne, and p. 654 for Amiens. 

® ‘Recueil,’ vol. iv, 168 (p. 631): 
“Lesquiex (i.e., the burden of the 
War) ne porriens souiTrir, n© soustenir 
sans Taide de nos subgiez, ayons pour 
ce, fait requierir par notre ame ©t feal 
conseiller I’evesque d© Laon, nos bien 
amez les nobles, communes, esehevin- 
ages, et autres gens des villes d© notre 
bailliage de Vermandois, que a c© 
nous voulsissent fair© aide convenable ; 
et de leur bonne volente, ils nous 
ayent gratieusement octroie et accorde 
©n aide, pour le fait ds nosdites guerres, 
une imposition de six deniers pour 
iivre.” 

* Id. id. (p. 636) : “ Mais pour ce 
que lesdites communautez n’estoient 
pas fondees pour le dit aide aocorder 
au nom des dites villes, ils fureni 
renvoy^es aux elites villes, poor avoir 
collation, deliberation ©t avis aux 
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carefully guarded ■were the rights of the co inroup ities to taix 
themselTes. 

We do not for the moment deal with the important con- 
stitutional movements of the years from 1355 to 1358 : these 
are so important that they need a separate treatment. It 
must not, however, be imagined that the victory of the Crown 
meant that it had established any constitutional right to 
impose taxation at its pleasure. In 1363 the estates of 
Beaucaire and Nimes while continuing the gabelle on salt for 
the year, and promising that, if this should prove insufficient, 
they would -with the king’s authority impose other “ imposi- 
tions et gabelles,” protest energetically that no royal j ustioiary, 
whatever his rank or dignity, should interfere in any way 
in raising these taxes, but only those who had been chosen 
by the representatives or those deputed by them ; that if 
the king himself or his representative, or any of the royal 
officials, were to do this, all the impositions should fall to the 
ground, and the inhabitants should be free from them.^ 

In 1364 the king, Charles V., says that the burgesses of 
Paris were disposed to make him aids and subsidies for the 
conduct of the war.® In 1367 the prelates, barons, 
ecclesiastics, and communities of Dauphind, in return for 
the confirmation of their liberties and franchises, made a 

gens d’icelles, et pooir dudit aide et aliqualiter iutromittere, nee etiam 
subside accorder et octroyer.” impediro ; sed illi duntaxat qui per 

Cf. id. id. (p, 709) for Anjou and ipsos sen deputatos aut depntandos ab 
Maine. “ Que autrefoiz aide semblable eis fuerint super hoc electi. . . . Quod 
ne puisse e.8tre lev^e esdiz pais au temps si dominus noster Bex, seu ejus locum- 
k venir, si ce n’estoit par I’accort et tenens, aut quivis alius justitiarius et 
de Tassentement expres des dites officialis cujuscunqu© conditionis ©t 
gens d’6glise, desdiz nobles et des dites preeminentiae existat, contrariuin 
communes.” faceret, extunc omnis impositio et 

1 * Eecueil,’ vol. v. 345, 40 {p. 142): gabella ipso facto cessit, et quod ipsi 
“ Quod nullus justitiarius regius, cujus et omnes habitantes et subditi in 
cunque status seu dignitatis existat, dicta senescallia, ad praemissoruin 
de dicta gabella et aliis impositionibus, observantiam minim© teneantur, sed 
nec etiam de dictis pecuniis inde levan- ab omnibus ©t singulis supra di( tis 
dis et ©xigondis, custodiendis seu oneribus sint quitti, liberi ponitus et 
erogandis, et in stipendiariis et aliis immimes, et quod impune possint 
usibus necessariis convertendis, nec desistere a predictis.” 
etiam super compotis audiendis par * * Recueil.’ voL v. 364 (p. 212), 
tioularium '•©ceptorum, s© babeau 
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** gracious: gift’* of tliixty. tliousaiid florins to' tlie king and 
daupMn.^: In 'tlie same year the nobles and cities ' of 
.AxtoiSj tbe Boulenois,” and 8. Pol granted an aid to tbe 
Mngj but with tlie express condition- that tbis 'was not to 
prejudice tbeir liberties and .freedom and , we find.tbis par-, 

ticular grant constantly repeated to the end of tbe century.^ 
In: 1309 we find Charles , Y. promising the towns and other 
/^lieux” of Ponthieu that for the future no aid or subsidy 
was to be imposed on them without their consent, and we 
find the same promise made to the towns of Orotroy and 
Ehodez.® The ‘ Grand Chronique* refers to a meeting 
of estates in 1369, which voted a subsidy.^ In 1372, 
Charles V. gave authority to the Bishop of Limoges to impose 
tallies et subsides ” in the diocese and viscounty of Limoges 
“ se la plus saine partie d’icelle pais s’y accorde.” ® 

In 1381 we come to the very important ordinance by which 
the regent, in the name of the king, Charles YI., during his 
minority, abolished the aids, &c., imposed in the time of 
his father and his predecessors since the time of Philip the 
Fair. This ordinance was issued after an assembly, held at 
Paris, of the ecclesiastics, nobles, and citizens of the towns of 
Languedoyl. It has been disputed whether the meeting was 
formally a States General or not,® hut the question is not of 
much importance from our point of view. It cannot he doubted 
that it had a representative character ; and it was these repre- 
sentatives who presented the complaints against the subsidies 
and subventions as having been contrary to their immunities, 
liberties, privileges, constitutions, and customs, and also 
against the ancient royal ordinances. The king therefore 
orders that all such aids, &c., of whatever kind they were, 
which had been imposed since the time of Philip the Fair, 
should be annulled and abolished ; and he adds that the fact 
that they had been imposed should not be taken as having 

^ *Ilecueil,’ vol. v. 421 (p. 298). ‘Grand Chronique,’ voL vi. p. 321. 

* ‘ Ordonnancos*’ vol. v. p. 82. ® * Ordonnanees,’ vol. v. p. 719. 

^ ' Ordonnances,’ vol. v. pp. 82, ® Of. especially Picot : ‘ Histoire 

J76, 257, 410. des J^tats G^n6raux,* vol. i- p. 229, 

^ Cf . Picot ; ‘ Histoire des Etats &o. 

G^n^raux,’ voi. i. p. 194. From the 
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given eitlier Mmself or Ms predecessors or Ms successors any 
new rights, or as having in any way prejudiced the immunities, 
liberties, customs, &c., of his people.- He reserves only noz 
rentes, yssiies, travers, et prouffiz des vivres et denr4es mendes 
hors de notre royaume and the redevances of the 
Genoese, Lombards, Tresmontains,’' and other aliens.^ 
It seems to us clear that this represents the admission by the 
regent that such taxation had been and was illegal, and he 
not only annulled it, but also emphatically assented to the 


^ ^Bocueil,’ vol. vi. 14 (p. 553): 
“ Savoir faisons a tous pr^sens et k 
venir, que eomirite b, la la convocation 
et assembl^e g6n5rale qne nous avons 
fait faire et tenir k Paris, des gens 
d’^glise, nobles, bourgeois et habitants 
des bonnes villes de notre royaume 
de la Languedoyi, pour avoir advis 
sur la deffence et provision d’icellui, ils 
se fussent complains des aides, sub- 
sides et subvencions que feu notre 
tr^s chier seigneui* et pdre . . . faisait 
et avoit fait imposer et lever sur eulz, 
et aussi de plusieurs autres choses 
qu’ils disoient avoir est6 faiz en leur 
prejudice du temps de notre dit seig- 
neur et p^re et ses pr6deoesseurs, par 
leurs gens et officiers, centre leurs 
immunitez, nobleces, franchises, liber- 
tez, privildges, constitucions, usaiges et 
coustumes des pays, et centre les or* 
donnsmces anoiennes ; requerans leur 
etre sur ce pourveu de remede conven- 
able — nous voulans noz dictes gens et 
subgiez en leur dictes immunitez, 
nobleces, franchises, libertez, privileges, 
constitucions, usaiges et coustumes 
anciennos remettre, ressaisir, restituer, 
maintenir et garder, ot les relever a 
tout notre pouvoir, de tous griefs, 
charges, et oppressions quelconques . . . 
Voulons, ordonnons et octroyons de 
notre pleine puissance, certaine science 
et auctorite royale. 

Que les aides, subsides, imposicions, 
et subvencions quelconques, de quelque 
nom ou condicion qui soSent, et par 
quelque maniere ils aient est4 imposez 


sur nos dites gens et peuples, qui aient 
eu cours en notre dicte royaume du 
temps de notre dit seigneur et autres 
nos pr 5 dec 0 sseurs, depuis le temps du 
roi Philippe le Bel notre predecesaeur, 
soient cass5es, ost5es ©t abolies, ©t yceiie 
ostons, cassons et abolissons, ©t mettona 
au n5ant du tout par la teneur d© ces 
pr5s©nt©s ; 

Et voulons et decernons que par le 
cours que ycelles imposicions, subsides, 
et subvencions ont eu en notre dit 
royaume, nous, nos predecesseurs, 
successeurs, ou aucun de nous, ne ©n 
puissions avoir acquis aucun droit, ne 
aucun prejudice etre ©ngendrez k noz 
dictes gens et peuple, ne k leurs irn- 
munit5z, nobleces, franchises, libertez, 
privileges, constitucions, usaiges et 
coustumes dessus dictes. ne a aucune 
dMcelles en quelque manidre que cc 
soit. . . .. . . . . . / . ... . 

Voulons et d6cernons que se k 
I’encontre de ce aucune chose a estd 
faiete depuis ycellui temps jusques a 
ores, nous, ne noz successeurs ne nous 
en puissions aidier aucunement, mais 
les mettons du tout au neant par ces 
mesmes presentes. . . . 

(The King reserves) “ nos rentes, 
ysseus, travers, et prouffiz des vivres 
et denr5es menees hors de notre 
royaume, qui nous demeurent, . . , 
Et aussi sanz y comprondre les 
redovances des Geimevois, Lorn bars, 
©t Tresmontains, et nez hors notre 
royaume, et d© leur denrees.’* 

Of. * Ordonnances,* vol. vi. p. 564. 
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principle that such illegal action should not he taken as' 'a 
precedent. ' It is true that ■ there is no statement of ' how 
such taxation could legally be imposed'; hut it is implied 
that it could only be made legally by , the consent of those 
who : were to pay the taxes, and that this implied some 
system of representation, either local or general. 

'It may be urged that this concession was only made in 
view of the particular circumstances of the regency, and 
there is probably some truth in this, but it must be observed 
that from this time down to the end of the century the refer- 
ences which we can find to taxation seem in almost all cases 
to imply that the Crown was careful to pay at least a formal 
deference to the principle of taxation by consent. In 1384 
the '' Universitates ” of Briangon made of their free will a 
grant of 12,000 florins to the Dauphin.^ In 1384 a letter of 
Charles VI. speaks of ‘‘certaines aides ^ nous accord^es 
par les gens d’figlise, nobles, bourgeois et habitans ’’ of the 
province of Eouen.^ In 1382, Juvenal des Ursins says that 
an assembly which had the nature of a “ States General had 
been called together at Compiegne, and had been asked to 
sanction an aid, but the representatives of the cities said 
that they had no power to act.® In 1383 the instructions to 
the royal officers about the levy of a new aid speak of this as 
having been imposed with the advice of several of the princes 
of the blood, prelates, nobles, and others.^ Another ordinance 
of 1383 mentions that in the previous year the citizens of 
Paris had granted various aids.® In 1385 Charles VI. refers 
to a decision to make an expedition into Scotland, and says 
that this had been done by the advice and after long delibera- 
tion of his council, at which there were present several of the 
princes of the blood, prelates, nobles, citizens, and others, 
and that in view of this he had ordered the levy of a certain 
sum of money.® In 1388 we find a reference which might 

1 * Ordonnances,’ vol. vii. p, 719 Kcot : voL i. p. 235). 

(41). * ‘ Ordonnances,* voi. vi. p. 705. 

2 Id., vi. p. 659. ^ ‘Recueil,’ vol. vi. 41 (p. 670). 

Juvenal des Ursins, ‘Histoire de * ‘ Ordonnances,’ voi. vii. p. 769. 

Charles VI.’ (ed, 1614, p. 26). (X. 
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be interpreted in a contrary sense : a tax is imposed par 
mani^ire de taille/’ witli tbe advice of some of tbe princes of 
tbe blood and tbe great council — ^no other persons are men- 
tioned.^ In 1393 Charles YI. writes to the Governor of 
Dauphin4 instructing him to summon the assembly of the 
prelates, clergy, nobles, and “ communes ” of Dauphin^, and 
toYeqnest' them to grant an aid, as they had done before when 
he was in Languedoc.^ In 1395 we find an aid being levied 
for the marriage of the king’s daughter to the King of England ; 
there is no reference to any assembly as granting this, but this 
would have been one of the normal feudal dues, except that 
it was apparently not being levied on the nobles.^ In the 
same year we find Charles appointing a Commission to call 
together the clergy, nobles, and other persons of Daupliiii6, 
and instructing them to ask for an aid for the same purpose.^ 
In 1398 Charles announces that he had determined to levy 
an aid on ail the clergy, and that he had done this by the 
order of the princes and the great Council and the consent of 
the prelates and clergy.^ 

It would seem to be clear that throughout the fourteenth 
century it was assumed in France that the king had normally 
no arbitrary right of taxation, that if he needed money beyond 
the ordinary revenues of the Crown he had to ask for it, and 
that it could only properly be granted by the local or national 
community. It is also obvious, if only from the provisions 
of the Ordinance of 1381, that the kings had often exceeded 
their constitutional rights and had imposed and levied taxes 
by their own authority. It is possible that we can find an 
illustration of this in an ordinance issued by John I, in 1360 
on his return from captivity in England, when with the advice 
of his Council, and no other body or persons are mentioned, 
he imposed a tax upon all sales throughout the Languedoyl.® 
We may perhaps conjecture that the Crown might have 
justified itself for its action under the terms of an ordinance 
of Louis X. addressed to Kormandy in 1315. Louis recognised 

^ ‘Becueii,’ voL vi. 207 (p. 630). * * Ordoiinances,’ voL viii. {p. 67.) 

* Id., vol. vi. 185 (p. 734). s Id., voL viii. p. 289. 

* Id., vol. vi. 214 (p. 769). « ‘Becueii,’ vol. v, 310 (p. 108, 9), 
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witlioiit reserve tliat lie was not entitled to impose tallages^ 
exactionSj subventions, or impositions on tlie people of Nor- 
mandy beyond the *‘redditus communes et servitia nobis 
debita/’ but be , added an important qualification— that is, 
‘ ■ nisi evidens ntilitas vel emergens necessitas id exposcat.*’ ^ 

Ibis does not, bowever, affect tbe fact that it was recog- 
nised in France tbroiigbont tbe fourteenth century as clearly 
as in England and Spain that taxes could not be imposed 
without the consent of the community. 

We have not yet, however, exhausted the subject of the 
development of the representative system in France. We 
have still to observe that as in England and in Spain the 
representative bodies sometimes claimed a share in the 
control not only of taxation, but also of administration, as 
we should now call it. 

We cannot here enter into any detailed discussion of what 
may be called the constitutional crisis in France of the years 
1355-1358 : this has indeed been described by many historians. 
We must, however, for our purpose draw attention to some 
aspects of it, and the first point to which we must draw 
attention is the claim of the Estates not merely to make grants 
to the Crown, but to control the expenditure of these grants. 
The first example we have found of this is in the proceedings 
of an assembly of the prelates, barons, and communities of 
Anjou and Maine in July 1355. After protesting that aids 
were not to be levied without their consent, they proceeded 
to appoint a Commission of two bishops, two nobles, and two 
burgesses, who were to appoint persons to collect the aid, 
and to whom the collectors were to render account ; and, not 
satisfied with this, the money thus raised was appropriated 
to the defence of the country, and was only to be spent 
(distribute et convertie) with the consent and advice of the 
six commissioners.^ 

These principles — control of levy, appropriation, and control 
of expenditure — are the first and most fundamental aspects 
of the regulations laid down by the great meeting of the 

i ‘ Becueil,’ voi. iil 476, 6 (p. 60). * * Becxieil/ voL iv. 216, 1-4 (p. 709). 
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States General ;of:; the' Languedoyl in .December of 'the same 
year, 1355. ^Phey also granted taxation on a large scale for 
one year, and they, laid , down the same conditions. : They 
appointed a Commission of mine, three from each estate, to 
superintend the levy, and they appropriated the money to the 
purposes of the war ; in addition they provided that the 
estates should meet again on St Andrew's Day in the following 
year to consider how the money had been spent, and, if they 
thought proper, to grant a new aid. The king, in his reply 
to the estates, promised that he would appoint proper persons 
to deal with the money with the counsel of the Commission 
of nine elected by the estates, and that that Commission was 
to see the troops and only to pay the money for those who 
were actually present. Even this, however, did not represent 
the whole of the concessions made to the estates. The king 
assured them that no one should have power to call out the 
“arri^ie ban'* of the kingdom except the king himself or 
his eldest son, and that he would do this with the advice of 
the members of the three estates, if he could conveniently 
meet them.^ 

The estates met again in March 1556, and, finding that 
the form of taxation authorised in 1555 had caused much 
discontent, imposed another. ^ They met again in October 
1556, after the king had been taken prisoner by the English. 
They then complained of exactions and misappropriation 
of subsidies, and demanded the removal of the evil coun- 
cillors of the Crown, and that the regent should appoint, 
with the advice of the estates, certain wise and notable men 
of the clergy, nobles, and burgesses, who should be constantly 
with him and advise him.^ 

The estates of Languedoc met in September 1355 and 
voted a subsidy. When they met again in February 1357 

^ * Becueil/ xv. 221, 1-7, 19 (pp. 738, ancieus, loyaxxx, et meurs, qui continu* 
’^^7). ellemeut pres de Ixii fussent, et par 

2 ‘ Recueil,’ voi. iv. 226 (p. 763). qui il se conseillast, et que rien par 

» ‘ Recueil,’ vol. iv. 232, 2 (p. 782) : les jeunes, simples et ignorants du faict 
'"Qu^il esleut par le conseii des Trois du gouvernemeut d’un royaixme et de 
Estats aucuns grandB, sages et notables la justice il ne ordoimast,” 
dn clerg^, des nobles et bourgeois. 
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they ;determijied tliat tlie money wMcli was raised was to be 
beld by fonr treasi^^ whom they elected, and that the 
'treasurers tbemselves sbonld. pay tbe soldiers and ■ slioiild' 
render account of tbe expenditure, not to tbe royal officer, 
but to tbe estates ; and that tbe king and bis 'tlocnm tenens 
and bis officers sboiild bave nothing to do with tbis. ' If tbey 
interfered, : tbe treasnrer of. tbe estates was to notify tbe 
people, wbo wonld then be at liberty to' refuse to pay tbe 
subsidy. They also determined , that tbe subsidy was only 
to, be: renewed by tbe estates, wMcb , sbould meet to; consider 
tbis'.^: '■ 

It is noticeable that in tbe letter of tbe^ Daupbin of ■ March 
.13S8 annoiincing bis assumption of tbe uffice of regent, be 
' says ;tbat be , bad done tbis after .mature .deliberation with tbe 
members of tbe Council and other prelates, barons, and citizens 
of the great cities. He does not describe tbis as a ‘‘ States 
General/* but it seems reasonable' to , say that it bad some 
kind of representative -character.^ ' 

' In ' the States General which'', met: at ' Compiegne in May 
1368' it was laid, down tbat-.tbe subsidies' and' aids were to be 
administered by persons 6lecte.d by tbe estates, and that tbe 
regent was to act in important matters only with tbe advice 
of three members of tbe Council.^ Tbe estates of Languedoc 
at their meeting in July 1368, in granting a subsidy for tbe 
ransom of King John, laid down regulations of the same 
kind as in 1357.* 

When tbe regent bad gained tbe upper band it is true 
that be annulled tbe condemnation and expulsion of tbe 
royal officials, which bad been enacted by tbe earlier States 
General, but it sbould be observed that be was careful to 
state that tbis was done after careful deliberation, ‘‘en la 

^ ‘ Ordonnances,* voL ii. p. 99, &c. P9^ F^vident necessity et profit da dit 

s ‘ Recueil,’ vol. v. 268 (p. I): royarnne, le nom de Kegent, et le 
“ Comme par meure et grant delibera- gouvernement d’icelli, jnsques tant 
tion qne nous avons en avec les gem qu’ll plaise & Bieu qne Monseigneur 
du Grant Conseil de Monseigneur et puisse retourner en icelii. . , . 
de nous, ©t plusieurs autres prelaz, * ‘ Beciieil,’ vol. v. 272, 411 (pp. 8 
barons, et bourgeois de bonnes villes and 14), 

du royaume d© France, nous aions pris ^ * Becueii,’ vol. v. 276, 1*6 (p. 28). 
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grant clia'inbre de parlement ^ Paris,” at wMcli tltere were 
present not only tlie princes, prelates, and nobles, but also naen 
of tbe “ great towns.” ^ 

It seems to ns that it is a serious error to look npon tbe 
faiinre of the movements of 1355 to 1358 as implying that 
tbe representative system and its limitation of tbe arbitrary 
royal antbority bad ceased to be important in Pranee« We 
shall presently consider its place in tbe fifteenth century in 
detail ; for tbe moment we have seen enough to recognise 
that its history in the fourteenth eentnry is not indeed the 
same as that in England and Spain, bnt that it is at least 
closely parallel to it. 

It is not necessary to deal at length with the development 
of the representative system in England, for this has been 
fully treated by the constitutional historians like Bishop 
Stubbs, and, though it may be that some modification of this 
treatment is necessary in detail, its substantial correctness 
cannot be seriously impugned. It is only necessary from our 
point of view to put together a few illustrations of its character. 

We camiot, it seems to us, do better than begin by citing 
again the famous phrase of the revocation of the Ordinances 
of 1310-11 in the Parliament of 1322. Those things which 
are to be established for the kingdom and the people are to be 
discussed, agreed upon, and determined in Parliament by our 
lord the king with the assent of the prelates, counts, barons, 
and the commonalty of the kingdom, as had been the former 
custom,^ We do not feel that it is necessary to enter into 
any account of the complex antecedents of this statement, 
for it seems to us to be important primarily as laying down 
shortly but distinctly the general principle which lay behind 
the whole constitutional development of the country. If 
these words may be taken as a general statement of the con- 

* 'Becueil,’ vol. v. 391 (p. 68). trestes, accordees, establies, en parlo- 

* * Statutes of the Realm,* vol. i* mentz par noire seigneur ie roi, et par 
p. 189 (Edward II., 1322) ; ** Mes les Tassent des prelatz, countes et barouns, 
choses q’srount a establir, . . . pour et la coramunalte du roialme ; auscint 
Test at du roialme et du peuple, soient come ad este scustume cea enarer©.** 
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stitiitional position of the representative assernWy^ 'w 
also find some very significant illustrations of the tendeney 
of Parlament to claim a certain control over the administra- 
tion of government. 

In May 1341 the Commons appointed a Commission to 
audit the accounts of the royal officers who had received money 
for the king, and they demanded that for the future any 
vacant office was to be filled by the king with the consent of 
the magnates, and that those appointed were to be sworn 
in Parliament to obey the laws ; they even went so far as to 
demand that at the meeting of each Parliament these offices 
were to be taken into the hand ” of the king, and the Ministers 
were to be required to answer the complaints which might be 
made against them. K complaint was made against any 
Minister of any “ misprision,’’ ‘‘ et de ce soit atteint en Parle- 
ment,” he was to be deprived of his office and punished by 
the judgment of the peers.^ It is true that Edward III. in 
October revoked his consent to these measures, and that 
Parliament in 1343 formally annulled them,^ but the demand 
remains of great significance. 

The proceedings of the Parliament of 1376 were of equal 
importance, as illustrating the tendencies of the times ; for 
it proceeded to a formal examination of the conduct of 
some of the king’s Ministers and agents ; Lord Latimer, the 
Chamberlain, was condemned to imprisonment and to be 
fined at the king’s discretion, and Parliament prayed the 
king to remove him from his office and from the Council ; 
and Eichard Lyons, one of the king’s agents, was condemned 
to imprisonment and forfeiture.^ 

The Commons also demanded that the council of the king 
should be ‘‘ afiorced ” with ten or twelve lords, prelates, and 
others, and that no important business should be done without 
the consent of all of these, or in the case of less important 
business, of at least four.^ 

^ Stubbs, ‘ Constitutional History/ ® Stubbs, * Constitutional History/ 
voi. ii. pp. 387-391 (ed. 1877). vol. iii. pp. 428 seq. (ed. 1877). 

® ‘ Rolls of Parliament,’ vol. ii. pp. * ‘ Rolls of Parliament/ voi. ii. 
126, 289 (Edward HI., 1341), Claus© p. 322 (Edward III., 1376), Claus© 10; 
3S, Claus© 41. *‘Item les communes considerant lea 
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; : multiply illustrations of the' develop- 

ment of tlie :xepiesentative: system in England,' but it should 
be observed bow olosely: parallel this was to what we have 
already considered in relation to Castile and France. 


meschiefs la terre . . . pourquoi ils 
prient, que lo Conseil, notre Seigneur 1© 
Hoi, soifc enforeez d© Seigneurs de la 
Terre, Prelatz et autres, ^ demurrer 
continuellement tant que au nombre de 
dys ou xii, selonc la volunW du roi ; 
par manidr© tielle, quo null© gros 
besoigne y passe ou soit d6Iivr6 sans 
Tassent et advis de touz : et autree 
meyndres besoignes par Tadvis et 
assent de sys ou quatre au meyns, 
selonc CO que lo cas requert. Issint 
au meins, que six ou quatre des tieix 
eonseillers soient continuellenaent resi- 


dents du Conseil du Roi, ©t notr© 
Seigneur le roi entendant la dite 
request© estr© honurables ©t bien 
profitables 4 luy ©t h tout son royaume, 
Tad obtroie. Pourveuz toutes voies, 
quo chancellor, tr^sorer, et gardein d© 
Prive Seal et tons autres officers dsi 
roi, purrant faire et esploiter les 
busoignes qui toucheni leurs offices 
sanz la presence des ditz eonseillers, 
les queux le roi ad assignez et assignera 
de temps en temps de tieux come luy 
plerra.’* 



CHAPTER VII, 


THE CONCEPTION OF POLITICAL HNITY IN EUROPE. 

The idea of a universal monarchy of tlie Western Okristian 
world ceased to be effective in Europe generally after tbe 
break-up of tbe Carolingian empire; and after tbe death of 
Frederick II. tbe empire was no longer even tbe greatest 
Power in Western Europe. There were, however, two coun- 
tries, Italy and Germany, where the empire was still actually 
or potentially a power to be reckoned with, and in these 
countries at least the idea of a world monarchy still survived. 

In Italy, after the death of Frederick, there was no effective 
central control over the city states outside of the Neapolitan 
kingdom, and internecine conflicts in the towns gave occasion, 
even before the close of the thirteenth century, to the rise of 
the tyrants. The majority of the cities, however, had not 
yet lost their freedom, the nobles had generally been deprived 
of power, and city life was still vigorous but turbulent. In 
the ^ Purgatorio ' Dante thus apostrophises Italy : — 

“ Ahi serva Italia, di dolore ostello. 

Nave senza nocchiere in gran tempesta. 

Non donna di provincie, ma bordello ! 

Ed ora in te non stanno senza guerra 
Li vivi tuoi, e Fun Faltro si rode 
Di quei che tm mnro ed una fossa serra.’* 

and he invites the German Emperor to come — 

“ Vieni, crudel, e vedi la pressura 
De’ tuoi gentili, e cura lor magagne.’* 
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Ch^ le citt& d’ltalia tutte pien© 

Son di tkanni, ed un Marcel diventa 
Ogni vilian che parteggiando viene.” 

Like Marsiglins of Padua a few years later, Dante attri- 
butes the blame for this largely to the Church : — 

Ahi gente, che dovresti esser devota, 

E lasciar seder Cesare in la sella, 

Se bene intend! cid ch© Dio ti nota ! 

Gtiarda come esta fiera © fatta fella. 

Per non esser corretta dagli sproni, 

Poi ch© ponesti mano alia predella,’* ^ 

Dante was himself a victim, and though in the * Convivio * 
or in the ^ De Monarchia ^ he may discuss Church and Empire 
as a philosopher, in the ‘ Commedia ^ he shows his burning 
sens© of wrongs inflicted because there was no peace nor 
justice in the country in the absence of a strong ruler standing 
above and aloof from local jealousies. 

Dante was by birth a member of a Guelf family which had 
suffered in the cause after the battle of Montaperti ; not one 
of the great houses, but not to be despised, even by such a 
haughty Ghibelline as Farinata degli Uberti. At thirty-five 
years of age he was elected one of the Priors. The Pope, 
Boniface VIII., summoned Charles of Valois to support him, 
especially in Tuscany and the Eomagna ; and Charles, once 
admitted to Florence, despite his vows of impartial justice, 
allowed the extreme party of the Heri to oust the Bianchi. 
Dante was one of the excluded party, and with others of his 
former associates in the Government he was condemned to 
death, and went into exile. For a short time Dante joined with 
other exiles, Guelf and Ghibelline, in attempts to force his way 
back to Florence ; but the attempts failed, and Dante, equally 
dissatisfied with both parties, ceased his efforts. Later on 
he refused to avail himself of opportunities for pardon, on 
account of the indignities involved in making his submission 
to the Florentine Government.^ He enthusiastically welcomed 

^ Dante, ‘ Purgatorio,’ vi. a Epistola ix. 
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Henry ¥11. on Ms arrival in Italy in 1311,^ and looked for the 
condign ' p'liiiisliment of Florence,^ but Henry died in 1313 
witbout taking tbe city. There is in the ^ Commedia ^ a 
magnificent testimony to Henry VII., for whom a throne 
is set apart in heaven, where— 

Seder^ Talma, che fia gia agosta, 

Deli’alto Enrico, ch’ a drizzare Italia 
Verr4 in prima che elia sia disposta.’’ ® 

There is not a line in the ^ Commedia ’ to indicate that 
Dante had abandoned hope of the veltro,’^ the future 
emperor, who would come at a more opportime time to 
restore Banters beloved Italy, the giardino delF impero.^’ 

Dante was not a mere theorist, the false prophet of a dead 
empire. He had everything in Ms experience to open Ms 
eyes to the need of a strong ruler in Italy , to control a turbulent 
people. It is easy for us now looking back to see that the 
time for a world monarchy was over ; but in Banters lifetime 
the Papacy, in outward appearance at the height of its power, 
had been mastered by the ruler of Prance, and now that the 
papacy had been so much weakened by PMlip the Pair it 
was difficult to set limits to the power of a renovated Eoman 
empire. There was nothing intrinsically absurd in the vision 
of a great emperor ruling the world in temporal matters hand 
in hand with a reformed and chastened papacy governing 
in spiritual matters. 

The earliest statement of Banters political theories is con- 
tained in the ‘ Convivio,’ and was probably written not later 
than 1308. The ^ Convivio ’ is a fragment, and Dante wrote 
only four out of the fifteen books he had projected. In the 
last book of the ‘ Convivio ’ he discusses the question of 
what constitutes true nobility, and as he quotes and disagrees 
with the dictum on this subject of Prederick II., he digresses 
into the question of the nature of imperial authority. His 
two chapters on the subject contain in a condensed form 
some of Ms arguments in the ‘ Be Monarchia.’^ Between 

^ Epistola V. • * Paradiso,* xxx. 

® Epistola vi. • Dante, * Convivio,’ iv. 8* 

YOU. VI. H 
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the ^ Convivio ^ and the ^ De MonaroMa ■ come Ms letters 
to the kings and other rulers of Italy, to the Morentiiies, 
and to Henry YII., -written in connection -with Henryks 
expedition to Italy. The last of his political letters was 
addressed, to the Italian cardinals, some time (prohahly early) 
during the long interregnum between the death of Clement V. 
and the election of John XXII. 

Beferences to the empire and the papacy occur throughout 
the ^ Commedia.’ In the first canto of the ^ Inferno,’ Virgil, 
the poet of the empire, is sent to guide Dante through hell 
and purgatory, and it is not till they arrive at the terrestrial 
paradise that he leaves him in the charge of Beatrice. The 
thirtieth canto of the ‘ Paradise ’ ends with the stern de- 
nunciation by Beatrice of Clement V. : — 

“ E fia prefetto nel foro divino 
Allora tal, che palese e ooperto 
Xon ander^ con ini per un cammino. 

Ma poco poi sar^ de Dio sofierto 
Xel santo offizio ; ch’ei sara’ detruso 
La’ dove Simon mago e per suo merto 
E far^ quel d’Anagna entrar pin giuso,” ^ 

While Dante makes no attempt in the ‘ Commedia ’ to 
moderate his language in order to conciliate Ms opponents, 
there is a studied moderation in the ‘ De MonarcMa,’ which 
would fit in weU with an attempt on Ms part, to write a 
defence of the empire and an assertion of its complete freedom, 
on the temporal side, from papal control, without exasperating 
the Curia. 

According to Dante, man’s end is twofold, in the first place 
happiness in this life, consisting in the unchecked develop- 
ment of Ms special “ virtus.” The other end of man is to 
secure the happiness of life eternal, to wMch man can only 
attain hy the help of the divine light.^ Inasmuch, however, 

^ Paradise^’ Canto xxx.t 142-148. ©t per terrestron Paradisum fignratni' ; 

* ‘ De Monarchia,’ iii. 16 : “ Duos et beatitudineiu vitae aaternae, quae 

igitur fines Providentia ilia inenarra- consistit in fruition© divini aspectus ad 

bilis homini proposuit intendendos ; quam propria virtus ascender© non po- 

beatitudinem scilicet huius vitae, quae test, nisi lumin© divino adiuta, quae per 

in operation© propria© virtutis consistit, Paradisum coelostem intelligi datur.** 
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m man^s happiness in tMs life is. in some, measime ordered 
for iminortal felicity tlie • emperor, wlio provides for man’s 
temporal -welfare, should show Peter .that reverence which is 
due from a first-born , son to his father, so that illiiininated 
by the light of paternal favour he may the better rule this, 
world, to whose government he has been appointed by God, 
to whom are subject all things alike, temporal and spiritual.^ 

Dante points out that Just as nature produces the thumb 
for one purpose and the whole hand for another and so on, 
in like manner we come finally to an end for which God has 
created the whole human race. hTow the special capacity of 
man is apprehension by means of the potential (“ possibilis ”) 
intellect, and to make this capacity operative, many men are 
needed, for the work could not be done by one man or by 
some limited association of men. The function proper to the 
human race is to put into operation the whole of this capacity, 
not only for speculation but also for action. And Just as each 
individual requires peace and quietness if he is to attain 
to perfection in knowledge (prudentia) and in wisdom, so 
too it is peace that enables the human race as a whole best 
to achieve its almost divine work. Universal peace is thus 
the best of those things which are ordered for our happiness. 

We have it on the authority of the great philosopher 
in his Politics, and we can also prove that when several 
things are ordered for one end, one of them must direct the 
others. This is true of the home, of the village, and so on, 
up to the kingdom, and it applies also to the whole human 
race, since it also is ordered to one end. It is therefore clear 
that a monarchy or empire is necessary for the wellbeing of 
the world. ^ 

Dante gives other reasons for holding that the whole 

i ‘ Be Monarchia/ iii. 16 : Quae qm- genitus filius deboat uti ad patrem ; ut 
dem veritas ultimae quaestionis non luce paternae gratiae illustratus, vir- 
sic stricte recipienda est, ut Romanua tuosius orbem terrae irradiet, cui ab 
princepsin aliquo Romano Pontifici non Bio solo praefectus est qui est omnium 
subiaceat ; quum mortalis ista felicitas spiritualium et temporaiium guber- 
quodammodo ad immortalem felici- nator.” 
tatem ordinetur. Ilia igitur reverentia * * Be Monarchia/ i, 3-7. 

Caesar utatur ad Petrum, qua primo* 
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luirnan race should b© under one ruler.; as,, for instance, that 
it is the purpose of God that every created being should 
b© in the divine likeness, so far as his nature will ; permit, 
and that therefore the human race is best disposed when it 
is most like to God ; and as the essence of unity (*^ vera ratio 
unius is in the Deity, it is likest Him when it is most one, 
and this can only be when it is subject to one ruler (“ princeps 
Wherever disputes occur a judge is required, and as disputes 
are possible, where there are rulers not subject to one another, 
it is necessary to have a third person with an ampler juris- 
diction who includes both in his government. A monarch 
is necessary for the whole world. The world is best ordered 
when justice is most powerful, and this can only be when it 
is under a monarch, who is more powerful than any other 
ruler and can thus most effectively do justice. He is also 
free from greed, the chief enemy of justice, as there is nothing 
left for him to desire. He is also in closer connection in every 
respect with his subjects than any other ruler, for their rela- 
tions with their subjects are only partial. Moreover, other 
rulers derive their power from the monarch, while the monarch 
has his power over the subjects directly and prior to all 
others. The monarch, therefore, being closer to his subjects 
than any other ruler will beyond all others seek their good. 
That the monarch has more power than anyone else to do 
justice is clear, for he can have no enemies.^ 

The human race is also at its best when it is most free, and 
this according to Dante is another argument in favour of mon- 
archy, for it is under a monarch that it is most free. Freedom 
is the greatest gift conferred by God on man, and as only 
that is free which exists for its own sake, it can only be attained 
under a monarchy ; for it is only under a monarchy that 
perverted forms of government can be corrected, and the 
monarch, who beyond all others loves mankind, although 
the master as regards the means, is the servant of all as regards 
the end of his government.^ Dante is careful to explain that 

^ Id.], i* 8] 10, 11. Hoc erit nxanifest'Qin, si piincipium 

* Id., i. 12; “Et humanum genus, pateat libertatis. Propter quod sciea- 
potissime liberum, optime se habet. dum est, quod primum priacipium 
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nations^ kingdoms^ and states have their omi special oon- 
ditionSy which ought to be regulated by ' speciaMaws.- , It. is 
only as 'regards things which are common to ally that men 
should be governed by the one niler.^ 

' concluding his arguments to show that a monarch' is 
required for the wellbeing of the world, Dante sees them 
confirmed by the state of the world when the Son of God 
became man. At no other time since the fall of our first 
parents was the whole world at peace, as was the case under 
the perfect monarchy of “ divus Augustus.^’ ^ 


nostrae libertatis est libertas arbitrii, 
quam multi babent in ore, in intellectu 
vero pauci . . . iterum manifestum 
©sse potest, quod haec libertas, sive 
principium hoc totius libertatis nostrae, 
©st maximum donum humanae naturae 
a Deo collatum . . . quia per ipsum 
hie felicitamur ut homines, per 
ipsum alibi felicitamur ut Dii. Quod 
si ita est, quis erit qui humanum genus 
optime 86 habere non dicat, quum 
potissim© hoc principio possit uti ? 
Sed ©xistens sub monarcha, est potis- 
sim© liberum. Propter quod sciendum, 
quod illud est liberum quod suimet et 
non alterius gratia est . . . Genus 
humanum, solum imperante monarcha, 
sui ©t non alterius gratia est; tunc 
enim solum politiae diriguntur obliquae, 
democraticae scilicet, oligarchiae atque 
tyrannides, quae in servitutem cogunt 
genus humanum. . • . Hinc enim 
patet, quod quamvis consul sive Bex 
respectu via© sint domini aliorum ; 
respectu autem termini, aliorum min- 
istri sunt, et maxime Monarcha, qui 
minister omnium procul dubio haben- 
diis est.** 

^ Id., i. 14: ** Propter quod adver- 
tendum sane quod quum dioitur, 
humanum genus potest regi per unum 
supremum Principem, non sic intelli- 
gendum est, ut minima iudicia cuius- 
cumque municipii ab iilo uno immediate 
prodire possint • quum etiam leges muni- 
cipales quandoque defieiant, et opus 
habeant directi vo, ut patet per Philoso- 


phum in quinto ad Nichomachum, 
^irietKetav commendantem. Habent 
namque nationes, regna et civitates 
inter se proprietates, quas legibus dif- 
ferentibus regular! oportet. . . . Sed sic 
intelligendum est, ut humanum genus 
secundum sua communia, qua© omnibus 
competunt, ab eo regatur, ©t communi 
regula gubernetur ad pacem. Quam 
quidem regulam, sive legem, particu- 
lares principes ab eo reciper© debent, 
tanquam intellectus practicus ad con- 
clusionem operativam recipit maiorem 
propositionem ab intellectu speculative 
. . . Et hoc non solum possibilo est uni, 
sed necesse ©st ab uno procedere, ut 
omnis confusio de principiis univer- 
salibus auferatur.’* 

* Id., i. 16: *‘Rationibus omnibus 
supra positis, experientia memorabilia 
attestatur ; status videlicet illius mor- 
talium, quern Dei Filius in salutem 
hominis hominem adsumpturus, vel 
©xpeetavit, vel quum voluit ipse 
disposuit. Nam si a lapsu primorum 
parentum, qui diverticulum fuit totius 
nostrae deviationis, dispositiones hom- 
inum et tempore recolamus; non in- 
veniemus nisi sub divo Augusto Mon- 
archa, existent© Monarchia perfecta, 
mimdum undique fuisse quietum. 
... (Since then) O genus humanum I 
quantis procellis atque iarcturis, 
quantisqu© naufragiis agitari te necesse 
est, dum bellua multorum capitum 
factum, in diversa comris,** 
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Dante devotes tlie second book of tbe ‘ De MonarcMa ’ to 
proving tbat the Homan people acquired lawfully tbe empire 
over all mankind. At one time, bke many others, be be- 
lieved tbat they bad gained it unlawfully by violence. Later 
on tbe conviction was forced on bim by most manifest signs 
tbat they owed tbe “ imperium ” to divine providence. He 
now deplored tbe grievous sight of kings and princes, agreeing 
only in this, to oppose their Lord and His anointed, the 
Eoman Prince.^ Dante accordingly sought to prove by 
divine authority, and by tbe light of human reason, that tbe 
Eoman empire existed “ de jure.” ^ During its progress tbe 
Eoman empire was supported by miracles which showed it 
was willed by God, and consequently tbat it was “ de jure.” » 
Tbe Eomans showed in their history their devotion to the 
common good of the Eepublic, and therefore to what was 
just; they gave the world universal peace and liberty, 
and it has been well said that the Eoman empire sprang 
from the fount of rehgion (“ de fonte nascitur pietatis ”). 
He gives a number of instances of the devotion to the 
common good of Eoman citizens, such as Gmcinnatus, the 
Decii, Fabricius, and others.* Nature always acts with a 
view to its final goal, and this cannot be attained by one 
man working alone, but only by a multitude ordained for 
divers operations. There are not only individuals but also 
whole nations with an aptitude for government, while other 
nations are only fit to be subjects and to serve, and for such 
it is not only expedient but just that they should be ruled. 


^ Id., ii. 1: Admirabar eqmdem 
aliquaiido, Romanum populum in 
Orbe torranim sine ulla resistentia 
fnisse praefecttim ; qnum tamen super- 
ficialiter intnens, ilium nullo iure, 
sed armorum tantummodo violentia, 
obtinuisse arbitrabar. Sed postquam 
medullitiis oculos mentis infixi, et 
per efficacissima signa divinam provi- 
dentiam hoc eKecisse cognovi, admira- 
t iono cedente, derisiva quaedam super- 
venit despeotio, quum gontes noverim 
contra Romani popuii praeeminentiam 
fromuisse, quum videam populos van a 


meditantes, ut ipse solebam, quum 
insuper doleam, Beges et Principes in 
hoc vitio concordantes, ut adversentur 
Domino suo, et unico suo Romano 
principi. Propter quod derisive, non 
sine dolore quodam, cum illo clamaro 
possum pro populo glorioso et pro 
Caesar©, qui pro Principe Coeli clama- 
bat : * Quare fremuerunt gentes, et 
popuii meditati sunt mania.’ ” 

* Id., ii. 1. 

® Id., ii. 4. 

< Id., ii. 6. 
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even under eompnlsioii,^ IjTow clearly the Romans, mre: the 
people ordained by nature for command. That this was the 
Jiidgment of : God appears clear from the fact that it' was the 
Roman people' which prevailed when all were striving for the 
empire of the world. Dante ; appeals to history for evidence 
of this. Among other witnesses Luke, the scribe of Christ, 
writes that ^Hhere went ont an edict from. Augustus that 
the whole world should be enrolled,^’ thus showing that the 
Romans at that time held universal sway.^ This empire was 
acquired as in single combat by the ordeal of battle, and 
whatever is so acquired is rightly acquired, for it is obtained 
by divine judgment.® 

The ^ Commedia ’ breathes the same spirit in every reference 
to the empire, from the beginning of the ‘ Inferno ^ right 
through to the vision of the throne set apart for Henry 'VII. 
in the emp3rrean. Dante^s guide through hell and purgatory 
is Virgil, the great poet of the empire. In limbo we find 
Caesar, “ Oesaro armato con gli occhi grifagni,’^ and many 
of his great pi edecessors in Roman story Ulysses and Diomed 
groan in the flames for the horse, “ che fe’ la porta Ond^ usci 
de’ Romani il gentil seme.”® One of the lowest subdivisions 
of the ‘ Inferno ’ is named after the Trojan traitor Antenor,® 
and in the very lowest depths of all Judas Iscariot has as 
his fellow sufferers Brutus and Cassius, the murderers of 
Julius Caesar J 

In the ‘ Purgatorio ’ we have the magnificent lines, partly 
quoted above, in which Dante deplores the fate of Italy 
enslaved and full of woes, because it has no emperor to guide 
it, and he attacks the “ German Albert” and his father 
Rudolf for neglecting Italy, the garden of the empire.® 

In the sixteenth canto Dante places in the mouth of a 
Lombard (Marco Lombardo) a violent attack on the papacy 
for combining the temporal with the spiritual power.® In 
another canto we are told how the good Titus, with the help 

^ Id., ii. 7. « Id. id., 32. 

* Id., ii. 9, » Id. id., 34. 

Id., ii. 10, * Id., Purgatorio, vi, 76. 

« ‘ Cominedia,* Inferno, 4. * Id. id., xvi. 46. 

s Id. id., 26. 



120 


FOTJKTBENTH OBNTOBT. 


[PART I. 


of the Beity, revenged the treachery of Judas. t Finally? in 
the earthly paradise, on the summit of the mountain of 
purgatory, we have the S3niiholical vision of Christ, under the 
form of a gryphon. We cannot enter into details of the vision 
and its symholical meaning, but it shows how thi*oughout 
this canto Dante has constantly in mind the empire and its 
importance to the world in connection with the divine scheme 
for its wellbeing.2 The last canto of the ^ Paradiso ’ shows no 
change in Dante’s conception of the importance of the empire 
in the government of this world. One of the first human 
beings on whom Dante sets eyes in heaven is Constance : — 

** Che del secondo vento di Suave 
genero il teriao, e Tultima possanza/’ 

the wife of Henry VI. and the mother of Frederick This 
is in the circle of the moon. In the next circle, that of Mercury, 
Justinian sets forth the praises of the Eoman empire and of 
its great exploits, and tells how under Augustus it gave peace 
to the whole world, so that the gates of the temple of Janus 
were closed. He refers to the great crime done under Tiberius 
and to the vengeance on the Jews under Titus. He tells of 
Charlemagne and how he saved the Church from the Lom- 
bards. The Guelfs and Ghibellines sin alike, the one party 
by its opposition to the empire and the other by seeking to 
annex it to a faction ; by their sins they are the cause of the 
ills of Italy.^ In the sphere of Jupiter the spirits, before Dante 
leaves, form themselves into the shape of an eagle’s head 
and neck (the Eoman symbol),® and the eagle tells how 
Constantine now knows how grievously the world has 
suffered from his well-intentioned act (the donation).® 

There is one more reference to the empire when Dante, 
still accompanied by Beatrice, has reached the empyrean, 
the heaven which is pure light, where he sees the whole com- 
pany of heaven, and where there is neither far nor near. 
Beatrice points out to our poet the great throne reserved for 


^ Id. id., xxi. 

* Id. id., xxxii. 

^ Id., ‘ Paradiso,’ iii. 


* Id. id., vi. 

* Id. id., xviii. 
® Id, id., XX. 
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the exalted Henry, ' who will come to govern Italy before it 
is ready for his rule. The Pope, on the other hand, his secret 
and open opponent, will shortly thereafter be thrust down 
where Simon Magus . has his place.^ Thus we find in the 
^ Oommedia ^ from first to last the same exalted view of the 
empire as in the ^ Oonvivio ’ and in ^ Be Monarohia,^ and 
throughout it is the one government that can secure justice 
and liberty, and therewith peace. ' 

But the emperor was to be no mere fainSant In Ms letter 
to the Florentines he warns them of the dreadful consequences 
if they do not submit to the Eoman Prince, and reminds 
them of the destruction by Frederick I. of Spoleto and 
Milan, and ho prophesies that their city will be taken, the 
greater part of the inhabitants slain or made prisoners, and 
that they will endure the same sufferings for their perfidy as 
the glorious city of Saguntum bore voluntarily in its faithful 
struggle for liberty. The guardian of the Eoman state, the 
“ divus,^’ and triumphant Henry has come thirsting not for 
his own but the public weal.^ 

Similarly in Ms letter addressed to the princes and rulers 
of Italy, Dante gives them the glorious news of the coming 
of Henry, who will release Italy from bondage and show 
mercy to all who seek it, while avenging the crimes of back- 
sliders. He calls on them not only to arise, but to stand 
in awe, before one whose waters they drink, on whose 
seas they sail, and who possess whatever they hold, by 
virtue of Ms law. The Eoman Prince is predestined 
by God." 


1 Id- id., XXX. : 

In quel gran seggio, a che tu gli occhi 
tieni 

Per la corona che gia* v’6 su posta, 
Prima che tu a queste nozze ceni, 
Seder& Talma, che fia giu agosia, 
Deir alto Arrigo, ch’a drizzare 
Italia 

Verra in prima che ella sia disposta. 
La cieca cupidigia che vi ammaiia, 
SinuH’ fatti v’ha ai fantolino, 

Che muor di fame e caccia via ia 


E fia prefetto nel foro divino 
AHora tal, che palese e coperto 
Non ander^ con lui per un cammino. 
Ma poco poi Sara de Dio soflerto 
Nel santo offizio ; ch’ei sar&. 
detraso 

La dove Simon m^go per suo 
merto, 

E far4 quel d’Anagna entrar pin 
giuso.” 

* Id., Ep. vs. 

* Id., Ep. V, 
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^ ■ :D throBglioiit Ms, writings treats' the' empire of Ms 
time as one with ' the old Eoman empire, divinely, conferred 
on the Bomans on account of their capacity for righteonsness. 
Of Eome he says that he firmly holds that the very stones 
of its walls are worthy of reverence, and that the ground on 
which she is built is excellent beyond all that man can utter. ^ 
As regards the German electors, he looked on them as merely 
the heralds of the divine providence.^ 

Dante devotes the third book of the ^ De Monarchfa ^ to 
proving that the emperor receives Ms power directly from 
God, and that the Church is not qualified to exercise temporal 
power. There were three classes with whom he had to deal 
in proving that the emperor did not derive his power from the 
Church. First came the Pope and certain of the clergy and 
others, whom he believed to be moved entirely by zeal 
and not by pride. Next came those influenced by 
greed, and last of all the Decretalists, who maintained that 
the traditions of the Church were the foundations of the faith.® 
He contends that the temporal power does not derive its 
being, nor its authority, from the spiritual, though it operates 
more efficiently when aided by the light of grace imparted 
on earth by the blessing of the supreme Pontiff.^ It is un- 
necessary to follow Dante in Ms answers to the ordinary 
arguments on behalf of the Church, such as that the sun repre- 
sents the Church, and the moon, with its borrowed light, the 
empire.® As regards Constantine’s donation, he does not 
dispute the Mstorical fact, but maintains it was invalid, as 
no one has the right as holder of an office to do tMngs incon- 
sistent with that office (“ contra iUud officium ”). Constantine 
had no power to make such a gift, and the Church had no 
authority to receive it, for it was inconsistent with the express 
commands in the Gospels that the Church should not possess 
gold and silver. This would not, however, prevent the 
emperor from granting a patrimony to the Church, so long 
as he retained ^^the superior dominion.” The Pope might 


* Id., ‘ Convivio,* iv. B. 
^ Id., ‘ Be Mon.,' iii. 16. 
» Id. id., iii. 3. 


* Id. id., iii. 4. 

* Id. id., iii. 4. See also following 
chapters for other common arguments* 
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also receive gifts^ not as a proprietor but as a steward on bebalf 
of the .poor. ^ 

Tims Dante derives the temporal power directly from God 
and not? as we have already said, from the Oimroli, 
wMcli has not even the right to exercise such power, but the 
very last words of the ‘ Be Monarchia ^ are a warning to the 
temporal ruler to show such reverence to Peter as is due 
from the first-born to his father, so that enlightened by 
this paternal grace he may better rale the world, over 
which he has been set by God, who is the supreme Euler of 
all things, spiritnal and temporal.^ 

Dante’s conception of the need of a nniversal monarchy 
arose, no doubt, primarily from the lamentable political 
condition of Italy, the violent intestine quarrels in the cities, 
and the continual conflicts between these, but it also had 
reference to the need of some system of international peace 
for Europe. It has been contended by Professor Ercole in 
an important and learned work that, while Dante urges with 
such eloquence the need of the universal empire to give 
justice and peace to the world, he does not conceive of this 
authority as implying a continual interference with the 
internal laws and conditions of particular states ; as indeed 
is indicated in a passage of the ^ De Monarchia,’ which we 
have cited.^ Professor Ercole has also drawn attention to 
some very important passages in Engelbert of Admont’s 
work, ^ De Ortu et Pine Eomani Imperii,’ which seem to express 
the same conception.^ He also points out that while Bartolus 
maintained the independence or autonomy of the great Italian 
cities as being universitates superiorem non recognoscentes,” 
when his position is more closely examined we find that he 
thought of the imperial authority as still continuing, not as 
exercising a direct control over those and other states, but 
as a supra-national power whose function it was to maintain 
justice and peace in the world.® 

^ Id. id., iii. 10. Althiisio,* pp. 134-137. 

® Id. id.. Hi. 16. * Id. id., pp. 131-134. 

* F. Ercole, ‘Da Bartolo all’ * Id. id., pp. 118-130. 
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■ Dante was not then alone in the fourteenth century in the 
conception of some system of authority and order which 
should give peace to the world, and it is this which gives 
some real interest to the work of Pierre Dubois’ ^De Becupera- 
tlone Terrae Sanctae.’ There is indeed in this much which 
is fantastic and much which merely expresses the national 
ambition of some Frenchmen ; but at the same time there is 
not a little which is significant,^ 

Dubois had not indeed anything of the imaginative magni” 
ficence of the great poet : he was a man of pedestrian and 
even in some respects of confused mind, but, iu some ways 
at least, his conceptions were perhaps nearer to the actual 
conditions of the time than those of Dante. 

The nominal subject of the work is the recovery of the 
Holy Land from the infidel ; bnt this is only a starting-point 
for the expression of the urgent need of peace among the 
Christian people, who were obedient to Borne. ^ Obedient, 
that is, in spiritual things, not in temporal, for, as in the 
controversial pamphlets of the conflict between Boniface VIII. 
and Philip the Fair, he denounces the attempt of Borne to 
assert a temporal authority over the French kingdom.® 

We shall return presently to the question of the creation of 
a universal authority which should maiutaiu peace among 
Christian people. In the meantime we must observe what 
Dubois says about the causes of the divisions and conflicts 
in Europe. The prelates of the Church and the Pope himself 
were, in Dubois’ opinion, among the principal causes of these ; 
and it is to the Pope that Dubois specially addresses himself. 
He begs him to consider how many and how great have been 
the wars in which he has been involved for the defence of the 
patrimony of St Petor.^ He therefore suggests that the 
Pope should divest himself of the charge of his temporal 
dominions, and, while retaining the right to the revenues 
derived from them, should hand them over to some king 

^ For a careful discussion of the date ScfaCnen und Bonifaz VlII.* 
and authorship of this work, we ® P. Dubois’ ‘ De Reeuperatione 
should refer to the edition by C. V. Terrae Sanctae,* 3. 

Langlois, and to R. Schoiz, * Die » Id. id., iii. 

Fublizistik zur Zeit Philipps dew ♦ Id. id., 33. 
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or prince to be held in a» perpetual “ ampMteosis.^’; If he •would 
do tHs he ■would not be the cause of war and of, men^sheathSy^ 
but would be able to give himself to prayer and ' contempla- 
tion and the care of spiritual things. ^ He proposes that thf3 
bishops and abbots should do the same, that they should 
resign their feudal domains and receive in their place a fixed 
revenue.^ 

This may seem very extravagant, but it should be remem- 
bered that a proposal of much the same kind had been made 
by Puschal II., in his negotiations about the Investiture 
question with the Emperor Henry V. in 1111, with regard 
to the feudal domain of the bishops ; and it is clear that 
while the proposal was then repudiated by the bishops, there 
had been devoted churchmen like Gerhoh of Eeichersberg who 
felt that there was much to commend such proposals.® 

2^0 doubt when Dubois speaks of the Pope surrendering his 
temporal dominions to some king, he was really thinking 
of the King of Prance, as indeed he makes plain in a later 
chapter,^ It would seem that there is some evidence that 
such a proposal had actually been made by Philip III. to 
Pope Gregory X. in 1273,® and such a proposal is intelligible 
in view of the Angevin occupation of the Sicilian kingdoms, 
which were fiefs of the papacy. 

We return to Dubois’ proposals for the creation of some 
system for the establishment and maintenance of peace among 
the Catholic peoples of Europe. In order to do this he pro- 
poses that a Comicil should be called together, and that the 


^ Id. id., 40 : Que reformatio 

status propter has fines taliter devotis- 
sime postuletur, videlicet quod sum- 
mus pontifex, qui circa maximam 
spiritualium curam plurimum est 
honeratus et oocupatus, ita quod 
sine spiritualium prejudicio regimini 
suorum temporalium sufficienter vacare 
non posse creditur, inspectis que super 
fructibus, proventibus et exitibus, 
impensis deductis, et honeribus solitis, 
ad ipsum pervenire sibique remanere 
consueverunt, alicui magno regi seu 
principi, vel aliquibus, tradantur in 


p rpetuam amphxteosin.” 

* Id. id., 45 and 5U. 

* Gf. vol. iv. part iv. chap. 3. 

* Id. id., Ill : “ Verisimile plurimum 
est, quod dominus papa, guerria sedatis 
secundum modos prescriptos,et regimine 
suorum temperalium, possessione et 
districtione, pro certa annua pensione 
perpetua domino regi Franciae com- 
missis, per fratres suos et filios, prout 
expedire viderit, gubemandis poterit ? 

® Cf. Note by M. Langlois on p. 48 
of his edition. 
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king sliolild iHvite tke Pope to secure an agreement among 
tiie princes and prelates for tlie establishment of a Court 
to wliicli the complaints of those who said that they had been 
injured might be referred. The Council should appoint a 
body of wise and competent men, who should in their turn 
appoint three clerical and three lay judges to inquire into 
and deal with these complaints. If either party were not 
satisfied with their decision the judges should transmit the 
case and their judgment to the supreme Pontiff, to be amended 
or confirmed by him.^ Dubois also proposes that obedience 
to these judgments should be enforced by coercive measures, 
to be applied if necessary by the other states.^ 

These are far-reaching proposals, but they are not unin- 
telligible under the conditions of those times. The conception 
of a General Council, which should represent all Christendom 
for spiritual purposes, was familiar to the Middle Ages, and 
was about to receive a great development in the fourteenth 
century ; and it is therefore intelligible that men might 
conceive of such a Council as a body which could also be used 
for the settlement of political disputes. It is also true that 
both Innocent III. and Boniface YIII. had actually inter- 
vened in the disputes between England and France. But 

^ Id. id., 3 : “ Convocato coneilio, quod sit verisimile ipsos non posse 

propter ordinem salatis Terr© Sanotae, corrumpi amore, odio, timore, concn- 

summa regalis ©xperiencia peter© piscentia, vel alias ; qni convenxentes in 

poterit per dominum papam, principes loco ad hoc aptiore, iurati strictissime, 

et prelates concordari et statui taliter datis antequam conveniant articulos 

quod quibnseunque dicentibus se passes petitionum et defensorum singuiorum, 

iniurias seundum leges et consuotudines summarie et de pleno, rejectis primo 

reguomm ©t regionum, per indices in eis suporfluis et ineptis, testos et instrn- 

statutes, et ubi statuti non sunt, in- menta recipiant, diligentissime exami 

frascripto modo statuendos, fiat cole- nent, . . . Si altera pars de ipsorum 

rius quam solitum est instieiae com- sentencia non ©st contenta ipsi indices 

plementum. Nullus catholicus currat pro omni lit© processus cum sentenciis 

ad arma, nullus sanguinem baptiza- mittunt ad apostolicam sedem, per 

torum effundat.*' summum pontificem, pro tempore 

Id. id., 12 ; “ Responderi potest quod oxistentem, emendandas et mntandas, 

concilium statuat arbitros religiosos ad prout et si iustum fuerit ; vel si non, 

alios eligendos viros prudentes et ealubriter ad perpetuam rei memoriam 

expertes ac fideies, qui jurati tres confirmandas et in eronicis sancte 

judioes prelates et tres alios pro Roman© ecclesie inregistrandas.*’ 

utraque parte, locupietes, ©t tales ’ Id. id., 4, 5. 
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certainly both Philip Angustus and Philip the Pair had very 
emphatically and successfully refused to allow any, such 
official action on the part of the Pope ; , and it ,, is certainly 
remarkable that .Dubois, who had, as we have seen, repudiated 
very emphatically the real or supposed claim of Boniface VIII. 
to temporal superiority, should have been prepared to recog- 
nise the Papal See as the final arbitrator in international 
political disputes.^ ■ 

It is difficult to judge what importance exactly we can 
attach to this work, but it seems reasonable to us that when 
we put it beside that of Dante and of Bartolus and of 
Engelbert of Admont, it receives a new significance. It seems 
clear to us that the general trend of mediaeval society was 
towards the disintegration of political unity in the West 
and the development of the independent political societies of 
modern Europe ; but the conception of a larger political 
unity was not wholly lost, and we in the modem world are 
only taking up again the necessary task of civihsation. 


i Of. vol. V. pp. 165.171; p, 887. 
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CHAPTER VIII, 

SXJMMABY OF THE POLITIGAH THEOBY OF THE 
FOTJBTEBHTH CEHTHRY. 

We Rave endeavoured to set out the political principles of 
Western Europe in the fourteenth century as expressed by 
the writers whom we may call political thinkers or theorists, 
as implied or expressed in constitutional documents and 
practice, and as set out by the Civilians. It is, we think, 
clear that the conceptions of the political thinkers were, 
speaking broadly, closely related to constitutional practice, 
while those of the Civilians were not, and that thus the latter 
had little influence on the development of political conceptions 
in the fourteenth century in Northern and Western Europe. 

There was indeed no difference between the theorists and 
the Civilians on the question of the source of political authority ; 
they were all agreed that political authority was derived from 
the commimity, from God indeed ultimately, but from God 
through the community. There is no trace in the Civilians, 
any more than in the other political writers, with the excep- 
tion of Wyclifle, of that fantastic orientalism of Gregory the 
Great, which had practically died out in the Middle Ages, but 
was revived in the sixteenth and seventeenth centuries, the 
theory of what is traditionally called the Divine Eight of Kings. 
The community, the universitas, the populus was the im- 
mediate source of all political authority. 

There were, however, also profound diflerences between 
the Civilians and the political theorists and constitutional 
practice of Western Europe. 
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, We hme pointed out in previous volumes tliatj as it seems 
to uSj tM fundamental political conception of tlie Mddle 
Ages was tliat of Alie supremacy of lawy and^ tHat law was 
primarily tlie custom wMoli expressed the haMt of life of the 
community— habit and custom rather than deliberate wiU. 
This conception continues to have an important place in the 
fouxteenth century. When, however, as perhaps in the ninth 
century, and certainly in the thirteenth, ' the rapid develop- 
ment of mediseval civilisation' made something;' like direct 
legislation sometimes necessary,, this was . conceived of as 
expressing the consent and will of the ; whole commuJDdty. 

■ This is the principle which was normally expressed in the 
fourteenth century in the constitutional methods of Western 
Europe and' in the political theory. 

Tt is herO' that we find the ' first important divergence 
between the Civilians and the normal mediseval conceptions and 
practice. The Civilians of the fourteenth century, aS' we have 
said, always and frankly recognised that, the original, lawgiver 
was the community, and that, whatever was the authority of 
the'' prince, it was from the community that he; derived it, but 
they also, and naturally, for they were interpreting the 

Corpus Juris Civilis,” conceive of the community as having 
transferred its authority to the prince. To them therefore 
the prince had become the legislator, the source of law; 
and it is impossible to overrate the importance of the appear- 
ance of this conception, not indeed in relation to the four- 
teenth century, but to later periods. 

We must not, however, imagine that the Civilians were 
thoroughgoing in their affirmation of this. As we have 
pointed out at length in earlier volumes, while some of the 
Civilians of the twelfth and thirteenth centuries held that 
the Eoman people had transferred their authority to the 
emperor so completely that even their custom had ceased to 
have any legislative authority, others maintained that this 
was not so ; the people had indeed given their authority to 
the prince, but they could resume it, and their custom stiE 
made and abrogated law.^ 

^ Of. vol. ii. part L chap. 7 ; vol. v. part i. chap. 6, pp. 664-667. 

VOL. VI. I 
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In the foi3Xteenth century, as far as we can judge, the 
most important . Civilians,, while refusing to allow that the 
people possessed the formal legislative authority, seem to 
allow that their custom still made and unmade law.^ 

The second divergence is equally, perhaps even more, 
important. The prince, no doubt, in the political constitution 
and theory of the Middle Ages, was the head of the com- 
munity, and had his share, a very important one, in making 
the law; but his authority was a limited one. He was limited 
by the law, by the custom and habit of life of the community ; 
the property and persons of the members of the community 
were not subject to his arbitrary authority, but were protected 
by the law. This principle evidently was generally main- 
tained in the fourteenth century. 

To the Civilians the prince was normally the source of the 
law, and, no doubt, mainly because he was the source of the 
law, he was thought of as being above it. They were indeed 
perplexed by an apparent inconsistency in the texts of the 
Eoman law books. In some of these the prince was described 
as legibus solutus.’’ (We do not, of course, here or elsewhere, 
pretend to interpret the original meaning of these words.) In 
other places, and especially in the famous words of ‘ Cod. i., 
14, 4,’ the prince appears as saying that it was seemly that 
he should acknowledge that he was bound by the law : “ Digna 
vox maiestate regnantis legibus alligatum se principem 
profiteri.’’ (Again we are not interpreting the original meaning.) 
The Civilians were indeed perplexed, but, on the whole, they 
tended in the fourteenth century to the judgment, that while 
the prince was not formally bound by the law, he should 
habitually respect it. It is in this connection that the 
distinction, perhaps incidental rather than deliberate, made 
by Baldus between the ordinary and the absolute power of 
the prince is significant. 

Here then we have a revolutionary conception intruded into 
the system of mediaeval life and thought. It must, however, be 
observed that we find in the Civilians of the fourteenth century 
two principles which in a considerable measure modified 

* Of. pp. 16-19. 
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tteir tendency to tliink of the prince as possessing an anthority, 
iiolimited by law. In the first place, they recognised that the 
prince might , enter into contractual relations •with Ms subjects, 
and that such contracts 'were binding upon him. As Baldus 
says, God had subjected the law to the prince but not contracts ; 
by these he was bound. It appears to us from the contest 
of many of these statements that their primary reference was 
to treaties wMch various emperors had made with cities 
in Italy, but the principle is stated in general terms, and 
sometimes is related to the contractual system of feudal law. 
The Civilians were also clear that the extra-legal powers of the 
prince do not entitle him to deal at his pleasure with private 
property ; he cannot do this ‘‘ de iure,’' whatever he might 
do ‘‘de facto.” 

There is, however, another aspect of the political theory 
of the fourteenth century where we find, rather unexpectedly, 
that some of the Civilians were in agreement -with the theorists. 
This is the principle that in the last resort it was lawful for 
the community to resist and even to depose the unjust and 
tyrannical prince. TMs was affirmed by Marsilius of Padua, 
by William of Occam, by the author of the ‘ Soram‘um Yiridarii,’ 
and is cited as the opinion of great jurists by Leopold of 
Babenberg ; and the century ended with the deposition of 
Kichard II. There was indeed notMng new in tMs ; as we 
hope we have made clear in former volumes, it was the normal 
principle of the Middle Ages that resistance to unlawful 
authority, and even the deposition of tyrannical princes, was 
legitimate.^ It is, however, interesting to observe that some 
at least of the Civilians, notably Bartolus, Joannes Faber and 
Jacobus Butrigarius, seem clearly to maintain that in the 
last resort subjects might lawfully resist and even depose 
an unjust and tyrannical ruler. 

We have dealt at some length with the political opinions 
of the Civilians, for we are in this volume concerned 
with the question how far we can trace in these centuries 

^ Cf, vol. V. part i. chaps, 7 , 8. 
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tlie begiBnings of that coBception of fcbe absolute aiitbority 
of ' tbe priBce -wbicb is ebaraeteristic of the seYeBteentb 
oentiixy. ■ It is,' howeTer, evident that there is very little 
trace of this in the foiirteeBth century outside of the 
Civilians, and there is very little to indicate that these 
exercised any great practical influence on the political theory 
and institutions of the time outside of Italy. ^ 

It seems to us that in the fourteenth century political 
theory continued to be very much the same as that of the 
thirteenth, while the constitutional forms and methods 
represented the more or less normal development of those 
which the political genius of the Middle Ages had slowly 
created. 


i We wish, however, to draw the 
attention of students of Politics to the 
very interesting and important studies 
by Professor P. Ercole, primarily on 
Bartolus, but also on the relations be- 
tween the political theories of Italian 
and French Civilians with regard to 


the French King as possessing in his 
own country all the powers of the 
Emperor. These studies, originaily 
published in various Keviews in 1915 
and 1917, are now republished, along 
with others, in the volume entitled 
*Da Bartolo all’ Althusio.’ 
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FIFTEENTH CENTUKY. 

— — 

CHAPTEE I. 

THE SOTJECE AHB ATJTHOEITY OF LAW. COmTl- 
TTJTIONAL PBACTICE ANB THEOEY. 

We again begin witb tbe consideration of this subject, for it 
seems to us clear that in tbe fourteenth century as in the 
Middle Ages the principle that the authority of law was 
derived from the community, and that the law was supreme, 
not only over subjects but over rulers, was still the foundation 
of all the normal political thought of Western Europe. We 
have now to enquire how far this principle continued to 
prevail in the fifteenth century. 

It appears to us that some of the best illustrations of the 
constitutional conceptions of the fifteenth century are to be 
found in the proceedings of the Cortes of Castile and Leon, 

Juan II. had, apparently, at the Cortes of Palencia in 1431, 
repudiated the constitutional provisions of the Cortes of 
Bribiesca (1387), by which laws were not to be annulled except 
by ordinances made in Cortes, and royal Briefs contrary to the 
laws were to be disregarded.^ At YaUadohd, however, in 

^ Cortes iii. 9, 19, p. Ill (Palencia, derogo, e especialinente las leyes que 
1431) : ** Non emfoargantes quales dizen quelas cartas dadas contra ley 

quier leyes fneres et dereches ordina- o fueno o derecho deuen eer obedes^idas 
mientos e constituciones . , . ca en e non conplidas, aunque contengan 
quaoto desto atanna yo lo abrogo e quales quier clausulas derogatorias, e 



134 


ITFIEBN'CH OBUTDET. 


[past n. 


1440, the Cortes asked the King to give orders that any Briefs, 
issued in his name, which were contrary to the laws, should be 
disregarded, and the King assented.^ A more detailed state- 
ment of this constitutional principle was made at Valladolid 
in 1442. The Cortes complained that the King (Juan II.) 
was permitting Briefs to be issued which contained ^tnon 
obstante^’ clauses, and in which he appeared as issuing com- 
mands of his certain knowledge and absolute royal power,” 
and they request that such extravagant phrases should not 
appear in the royal Briefs, and that if they did so appear, the 
Briefs should be held as null and void, and that the secretary 
who inserted them should be deprived of his office. The 
King replied that the law made at Bribiesoa should be 
observed, and that it was his wiU to command that in all cases 
between partes e privadas personas ” justice should be done 
according to law, notwithstanding any Briefs which con- 
tained abrogations or dispensations, general or particular, 
professing that they were issued proprio motu,” and with 
certain knowledge, and by the King’s absolute power ; and 
he ordered that none of his secretaries were to issue Briefs 
containing such extravagant phrases, on pain of losing their 
offices, and that if they did so, such Briefs should have no 
force.2 

quelas leyes e fiieros e derechos e peaa alguna delos quelas non cunplieren, 
ordinamientos non pueden ser rreno- e los que por vertud dellas fueron 
cados saluo por Cortes. enplazados non sean tenndos de seguir 

€f. p. 5. los emplazamienios, e que por ello non 

i Cortes iif. 15, 14 (Valladolid, 1440) : incurran en pena alguna. . . . Aesto 
“ Fazemos avuestra muy alta sennoria vos rrespondo . . . en caso que sean 
. . . dos peticiones , . . la secunda, dadas mis cartas e sobre cartas . . . en 
que mande que en caso que sean dadas rreuoeamiento o en quebramiento delas 
cartas o sobre cartas de vuestra alteza cosas suso dichas por mi rrespondidas, 
o se don de aqui adelante motu proprio o en algunt amenguamiento deiias per 
o a instanQjia de otras personas quales primeraesegundaetergerajusionemas 
quier en rreuoeamiento o en que branta* con quales quier ciaunsulas dorogato- 
miento delas cosas sobre diebas por rias que en eila se coatengan, que sean 
vuestra sennoria rrespondidas, o en obedesgidas e non complidas sin pena 
algunt amengiiamiento delas por pri* alguna doles quelas non conplieren.” 
mera e segunda o tercera jusion o mas, * Cortes iii. 16, 1 ! (Valladolid, 1442) ; 
o eon quales quier olausulas doroga- ** Otrosy muy eccellonte rrey e sennor 
torias quo eneUas se contengan, qua , por quanto enlas cartas que emanan de 
sean obedesgidas e non complidas sin vuestra alieza ae ponen muchas ex- 
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Tlie same principle was affirmed in the Cortes at Yaladolid 
in 1451 ; and soon after the accession of Henry IT. we find, 
the Cortes at Cordova in 1465 requesting that nothing should 
he done contrary to the laws and ordinances of^ the 'former 
kings, unless these had been revoked by the Cortes on the 
supplication of the representatives of the Kingdom.^ 

It is clear that the Cortes of Castile and Leon in the fifteenth 


orbitancias de derecho, enlas qtiales se 
dize, non obstaiites ieyes © ordinamien- 
tos © otros derechos, qn© s© cunpla efaga 
lo qn© vnestra sennoria manda, © qnelo 
naanda d© cierta sciencia © sabidnria e 
poderio rreal absolute, © que rrevoca © 
cassa © annulla las dichas leyes qu© 
contra aquello fazen o fazer pueden, por 
lo qual non aprouechan a vuestra 
mercet fazer leyes nin ordenanangas 
pues esta ©npoderio del qu© ordena las 
dichas cartas rreuocar a quellas. Por 
end© muy virtuoso rrey e sennor, sup- 
plicamos avuestra sennoria que le plega 
queias tales exorbitancias non s© 
pongan enlas dichas cartas, e qual quier 
secretario o escrivano de camara queias 
pusiere, por es© mesmo fecho sea falso 
e prinado del dicho officio, e queias tales 
cartas non sean conplidas © sean nin* 
gunas e d© ningunt valor. 

A ©sto vos rrespondo que mi naercet 
© voluntad es d© mandar © mando qu© 
se guard© ©nesta part© la ley de Briui- 
©sca feeha por ©1 Key Don Juan mi 
avuelo . . . qu© fabla ©n ©sta rrazon, 
an qual quier eosa que sea o tanga ©ntre 
partes © priuadas personas, non ©m* 
bargant© que sobr© elio se di segunda 
Jusion nin otras quales quier cartas, © 
sobr© cartas con quales quier penas e 
clausulas derogatorias e otras firmezas 
© abroga^iones et deroga9ion©s o dis- 
pensagiones generales o espe^iales, e 
aunqu© que s© digan pro^eder de mi 
proprio motu e ^ierta S9i©ncia © poderio 
rreal absolute, por qu© syn embargo d© 
todu ©lio ; toda via es mi mer9et e vdiun- 
tad qiiela justi9ia fioresca, e sea guar- 
dado enteramente su derecho acada tmo 


© non rresfiba agraio nin perjuyzio 
alguno ©n su jiisti9ia, para lo qual 
mando e ordeno que ningund mi 
segretorio o ©scriuano d© camara non 
sea osado de poner enlas tales nin seme- 
Jantes cartas ©xorbitan9ias nin clausulas 
derogatorias, nin abroga9ion©s nin dero- 
ga9ion6s de leyes nin fueros nin derechos 
nin ordinamientos nin desta mi ley nin 
dela dieha ley de Briuiesca, nin pongan 
enellas que pro9edeti nin las yo do de mi 
proprio motu, nin d© mi cierta 9ien9ia 
nin de mi podere rreal absolute , , . © 
el escrivano que firmare o librare contra 
esto qual quier carta o aluala o preuil- 
legio que cayga enla pena dela dieha ley 
de Briuiesca, que manda que pierda el 
oficio e quela tale carta o alcuala o pre- 
uillegio en quanto ala tal exorbita9ion 
o abroga9ion o derogaQion o otra qual 
quier cosa que eontenga por dond© 
s© quite el derecho e justicia dela parte, 
non vala nin aya fuer9a nin vigor alguno 
bien asy commo si nunca fues© dado nin 
ganado.” 

Md., iii. 20 , 13 . 

* Id,, iii. 22 , 21 (Cordoba, 1456 ); 
‘‘Suplicamos a vuestra mer9ed quel© 
plega mandar © ordinar qu© todas © 
quales quier leyes © ordenamientos 
quelos rreyes pasados dieren a vuestraa 
9ibdades © villas, que sean usadas © 
quardadas commo sy nuevamente 
fuesen ordenados, e que contra ellas non 
pueda ser alegado que ©n algund tiempo 
no fueren usadas e guardadas, saluo 
contra aquellas que fueren rrevocadas 
por eortes a suplicaciones delos pro- 
curadores del rrey no.’* 
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century maintained as strictly as those , of tiie fonrteentlij 
that the law was not the expression of the mere will of the 
Bang,: bnt that, while it was the King^s law, it regiiired also the 
authority of ' the great men and. of the representatives of the 
cities. The proper form of legislation is well illustrated in the 
first clause of the proceedings of the Cortes at Madrid in 1435. 
They refer to the laws and ordinances made by the King at 
Zamora, with the advice and consent of the great men of rhe 
Council, and of the procurators of the cities and villas of Ms 
kingdom.^ We shall return to the nature and authority of the 
Cortes in a later chapter, but we think we have said enough 
to make clear the constitutional conception of the source and 
authority of law in Castile and Leon in the fifteenth century. 

When we turn to the German Empire it is hardly necessary 
to say anytMng about the constitutional principles of legis- 
lation. We have, however, a very interesting and important 
general treatment of the source and nature of the authority 
of law by Cardinal Kicolas of Ousa, one of the most important 
thinkers of the fifteenth century. 

In the Preface to the third Book of his treatise, ^ Be Con- 
cordantia Catholica,^ he says that legislation belongs properly 
to those who are bound by the law, or to the greater part of 
them ; for that which concerns all should be approved by aU, 
and a man cannot excuse his disobedience to the law when he 
himself has made it. How much better it is that the Common- 
wealth should be ruled by laws than even by the best man 
or King ; as Aristotle had said, when the laws are not supreme 
there is no Politia.’^ The Prince must therefore rule 
according to the laws, and is supreme only with respect to 


1 Id., iii. 12, 1 (Madrid, 1435) : 

Mny alto sennor, bien sabe vuestra 
alteza como en las leyes e ordinaraientos 
que vuestra sennoria fizo en la ^ibdad 
de 5a»aora . . , con acnerdo e consejo 
delos grandes e muy honorrados sen- 
nores del vuestro muy alto consejo, e 
con los procuradores delas cibdades e 


villas de vuestros rregnos que se acaes- 
yieren enel dicho ayuntamiento, vuestra 
merced fizo e ordeno ciertas leyes © 
ordenan^as para bien e pro comun e 
buen rregimiento e gouerna^ion dels 
vuestra justi^ia e dela rrepublica delos 
vuestros rregnos e sennorias.” 

Ct Id.,iu. 14, 1. 
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those matters which are not clearly defined by the laws. Any 
forni of government, therefore, is just and ‘Hemperat-os 
whether Monarchical or Aristocratic, or controlled by all the 
citizens, if it is directed to the common good, and is in accord- 
ance with the win of the' subjects ; but it is intemperatns 
when it is directed to the good of the ruler, and is contrary to 
the will of the subjects A ' 

In another place iNfioolas says that it is the general opinion; 
of aU. experienced men that the power of making the laws of 
the Eoman people could he taken away from the Emperor, as 
it was from the Eoman people that he received this power. 
And, in yet another place, while he admits that the King has 
the right to interpret and to dispense with the law in doubtful 
cases, for the public good and to secure justice, he insists that 
this does not mean that he can annul the law without that 


i Nicolas of Cusa: * De Concor- 
dantia Catholica,’ III., Preface (p, 354) : 
“ Legis antem latio, per eos omnes 
qiii per ©am string! debent, aut majorem 
partem, 8 liorum electione fieri debet ; 
quoniam ad commune conferr© debet, 
Et quod omnes tangit, ab omnibus 
approbari debet : et communis de- 
finitio, ex omnium consensu, aut 
majoris partis, solum elicituur. Nec pot- 
est exciisatio de obedientia legum sibi 
tunc locum vendicare, quando quisque 
sibi ipsi legem condidit : non est ©nim 
bona dispositio, bene leges poni, non 
obedir© autem, ut dicit Aristoteles, 
quarto Politicorum, Cap. 7. Est 
itaqu© ©tiam eorum interpretari, quor- 
um condere. His ©nim legibus regnum 
gubernare necesse est ; amare enim et 
obedire omnibus insunt. Quare etiam 
melius pro republica extitit, legibus 
quam optimo viri regi, ut ex intentione 
tertio Politicae, 9 Cap., hoc Aristo- 
teles perquirens concludit, ac I. Rhe- 
toric© Cap. L Ubi ©nim non prin- 
cipantur leges ibi non est politia, ut 
quarto Politicae 4 Cap. Statui autem 
oportet leges cum gravitate magna, ac 
digestae midtum per prudentiam, longa 


©xperientia suffultam, ut, secundo 
Politicae 2 Cap. dicitur. Oportet dein- 
ceps principantes esse pro legum 
observatione, quos primo secundum 
ipsas leges dominare oportet. . . , Et 
quanquam secundum leges princeps 
dominare debeat ; taraen quia de his 
est dominus de quibus secundum leges 
nihit dicitur certitudinaliter, ut tertio 
Politicae Cap. 6., ideo oportet eum esse 
prudentem, ut tertio Politicae Cap. 
secundo, et quinto Ethicorum tractatu 
de justitia, ut epikeiaare recte valeat 
per directionem legis ubi deficit propter 
particular©. Et tunc ipse omnis prin- 
cipatus, sive Monarcbious per unum, 
sive Aristocrat icus plurium sapientum, 
sive Politicus omnium civium simul, et 
cujuslibet secundum suum gradum, 
quando secundum voluntatem sub- 
jectoruraexistit, ad oommunem tendens 
utilitatem, temperatua et Justus dicitur, 
ut haeo per Aristotelem tertio ©t 
quarto Politicorum, Si autem praeter 
voluntatem subjectorum, ad proprium 
tendens utilitatem principatus ©xistit, 
intemperatus exi&tit, ut tertio Politi- 
corum capite quinto.** 
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counsel witli wMch it was issued, but only that be, can declare 
the ratio legis’^ in relation to some particular : case,^ W 
shall hare occasion to discuss the principles of Mcolas of Ousa 
when we deal with the position of the ruler, and the source 
of bis authority, but in the meanwhile it, is important to 
obserye that he is clear and emphatic in asserting that the 
authority of the law is derived from the community, and 
that it is the law which should be supreme, and not the 
Prince ; his authority is related properly to those matters 
which are not determined by the law. 

If we turn now to France, it must be acknowledged that it is 
difficult to find much direct evidence in the constitutional 
documents, about the theory of legislation. As we shaU see 
later, we have a great deal of information about the representa- 
tive assemblies of the whole kingdom, the , States General, 
and the Estates of the various provinces, and the authority 
which they claimed or possessed, but we have not found 
much direct evidence about the formal methods of legislation. 
There is, however, one great legislative enactment, about the 
method of which we have direct evidence, that is the Ordon- 
nance establishing the new military organisation of the 
^^Gens d^Armes.’^ 

This Ordonnance was issued by the King at a meeting of the 
States General at Orleans in 1439, after representations made to 
the King by the members of all the three Estates o! the King- 
dom ; and it was made with the deliberation and ad vis of 
the Princes of the Blood Eoyal, many Prelates and great 
Lords, and of the nobles and the men of the good cities. 

We are not here properly concerned with the purpose and 
details of the Ordonnance, it is sufficient to notice its general 

^ Id. id., iii. 4 (p. 361) : “ Et hoc est fioem justitiae, possit, per eirniKtav 
commune omnium peritorum dictum, virtutem ; tamen hoc suo modo, «icut 
potestatem condendi legos populi in Romano pontifice et canonibns supra 
Romani ab imperatore toJIere posse, dicttim est, intelligi debet. Non quod 
quoniam ab ipsis potestatem habet.'* rex toUere legem sic editam possit 

Id, id., iii. 12 ; “ Et licet rex dia* absque Concilio, quae cum Concilio 
pensare aut interpretare, nihilorainus, edita est, sed declarare rationem legis 
ipsam sio conditam legem, in dubiis in occurrente casu. 
occurrentibus, pro bono publico, et ad 
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cliaraeter. Its immediate piixpose was the disbandment of 
the companies of soldiers raised by many different persons^ and 
the snbstifcntion for these' of a body of soldiers raised by the 
command of the King, and under , the command of officers 
appointed by the King. Its ostensible object, and no doubt a 
real one, was the prevention of the pillage of the people of 
France by the creation of a body of disciplined troops under the 
control of the Crown. We cannot here deal with the results of 
the creation of what was apparently intended to be a perma- 
nent royal military force. We are here concerned to observe 
that this highly important statute was issued by the King, 
not simply on his own authority, but after a meeting of, 
and representations from the States General.^ 

While, however, we may not be able to find many clear 
illustrations of the forms of legislation in France in the 
fifteenth century, we have, in the works of John Gerson, at one 
time Chancellor of the University of Paris, and the most im- 
portant representative of the French Church at the Council of 
Constance, some very important statements of his conception 


^ * Ordonnances,’ vol. xiii. p. 306. 
Orleans, Nov. 2, 1439 : “ Pour obvier 
et donner remede 4 faire cesser les 
grands excez et pilleries faites et com* 
inises par les gens de guerre, qui par 
longtemps ont vescue et vivent sur le 
peuple sans ordre de justice, ainsi que 
bien au long a 6st4 dit e remonstr4 
au Boi par les geus des trois estats de 
son Royaume, de pr6sent estant 
assemblez en eette ville d’ Orleans t le 
Roi par I’advis et deliberation des 
seigneurs de son sang . , . plusieurs 
prelats et autres seigneurs notables, 
barons et autres, gens d’eglise, nobles 
et gens des bonnes villes, considerant la 
pauvrete, oppression et destruction, de 
son peuple ainsi de bruit et foullie par 
lesdits pilleries . . . et n*est pas son 
intention de les plus tolerer, ne soustenir 
en aucune maniere, mais en oe, bon 
ordre et provision y estre mis et don- 
nees, par le moyen et aide de Lieu nostre 
Createiir, a faict. constitue, ordonne et 
establiz, fait et establit pour loi et edict 


general, perpetuel e non revocable, par 
forme de Pragmatique Sanction, les 
edicts, lois, statuts, e ordonnances q»ii 
s’ensuyvent. 

(1) Premieremait. Pour ce que 
grands multitudes de capitaines ce sont 
mis sus de leur auctorite et ont as- 
semble grand nombre de gens d’armes et 
de traict, sans conge et license du Roi, 
dont grands maux et inconveniens sont 
advenus, le roi voulant bon ordre et 
discipline etre mises au fait de la guerre, 
et restraindre teilles voyes, a ordonne 
que certain nombre de Capitaines de 
gens d’armes et de traict, sera ordonne 
pour la conduite de la guerre, les quels 
capitaines seront nommez e esleuz par 
ie Roi, prudens et sages gens ; et a 
chacun capitaine sera bailie certain 
nombre de gens qui par lui seront ©sletiz 
de fait ou office de capitaine de gens 
d’armes et de guerre j et leur deffend 
de plus eux nommer ne porter le nom de 
capitaine, sur les peines cy — apr6s 
declar^es.** 
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of the soxirce and authority of law, and the relation of the King 
of France to it. 

In the Tract entitled ‘ Begulae Moralis ’ we find him re- 
stating the important doctrine of Gratian that law is not 
instituted until it is promulgated, and that it has no force 
unless it is approved by the custom of those who are concerned 
{moribus utentium)} The same principle is repeated in a Tract, 
‘ Liber de Via SpirituaU Animae,’ and Gerson points out that 
this means that the people have much authority in making and 
abrogating laws.2 

More important, however, are Gerson’s statements about the 
relation of the King to the Law when established. In the 
Treatise ‘De Potestate Bcclesiastica,’ he enumerates the 
forms of Government, which, according to Aristotle, are good, 
and he describes them all, the monarchy, the aristocracy, and 
the “ Politia,” as ruling according to Law.^ In another place 
he says that the King of Prance had created the “ Parlement,” 
and did not hesitate to submit to its judgment.^ In yet 
another place he maintains that even the King cannot slay 
any man except by process of law.® And again, in terms 


' G^reon : * Regulae Moralis,’ Opera, 
vol. i., Part II., col. 10 : “ Lex non 
instituitur nisi etiam promnlgatur, 
neqne vigorem habet nisi cum moribus 
utentium appro bat ur.” 

* Id. ; * Liber d© Via Spirituali 

Animae,’ Opera, vol. ii. part ii. col. 
209 : “ Praeterea positum est in 

decretis di iv. (Gratian Deere turn 
D. 4) quod leges instituuntur cum 
promulgantur, firmantur cum mori- 
bus utentium approbantur. Igitur 
per argumentum a contrario sensu : 
si moribus utentium nequaquam appro- 
ban fcur, illae nullum habent firmamen- 
tum, et ita populus habot multum in 
sua potestate dare robur legibus aut 
tollere, praesertim ab initio, 

* Id., * De Potestate Ecclesiastica,* 
Opera, vol. i. part i., Consideratio 
xiii. col, 138 ; “ Describitur regnum 
quod est politia sub uno bono. 
V©I expressiuB quod est congregatio 


communitatis perfects© sub uno, secun- 
dum leges suas bonus pro republica 
. , . Describitur aristocratia quod est 
politia sub paucis bonis, vei expressius 
quod est congregatio communitatis 
perfectae sub paucis bonis repubb'eae 
per leges suas principaliter intenden- 
tibus, ut senatus. Describitur politia 
appropriate nomine seu Timocratia 
quod est congregatio communitatis 
perfectae sub plurimis utilitati rei- 
pubiica© per leges suas principaliter 
intendentibus. 

• Id., * Sermo pro viagio Regis 
Romanerum,* Opera, vol. i. part i. 
col. 152 : ** Ubi rex instituit parla- 
mentum, a que iudicar6 non refugit.” 

* Id., ‘ Suxnma Eiusdem contra 
Mag. loannem Parisienem,’ Opera, 
vol, i. part i. col. 399 ; “ Sicut est 
rex, qui quidem non posset sine iuris 
ordixie, non monitum, non vocatum, 
non conviotum interficer©,” 



CHAP. I.] 


THE LAW:: TBACTICB ANB THBOBT. 


141 


wMcli remind 11S of Bracton, Gerson urges upon every Prince 
and Prelate 'that even if lie is said to be legibus solutus/^ be 
should follow the example of Jesus, who accepted the Law of 
Circumcision, and should submit to the laws which he had 
made, both as an example to his subjects, and as showing his 
reverence to God.^ 

We find that the same principle, of the relation of the Mng 
of Prance to the Courts of Law, is expressed by Gerson’s' great 
contemporary, Peter d’Ailly, the Archbishop of CambraL In 
discussing the question whether the Pope should submit to the 
judgment of a General Council, and the saying Major non 
judicatur a minore,” he continues that this was not always 
true, for the King of Prance, who was major et superior in 
Ms kingdom, was frequently in certain cases judged by his own 
Parlement,^^ and judgment given against him.^ 

We shall have more to say about Gerson’s conception of the 
natnre of Kingship in a later chapter, but we think that his 
statements about the relation of the King of Prance to the law, 
and his great Court of Law, the Parlement of Paris, are very 
important. 

It is hardly necessary to set out again the evidence as to the 
general constitutional principles of the source and authority 
of law in England in the fifteenth century.® We must, how- 
ever, consider briefly the treatment of tMs subject by Sir John 
Portescue, for Ms works are important not only in themselves, 
but as illustrating the continmty of political thought. We 
must not indeed assume that Ms judgments corresponded 

i * Sermo in die cireumcisiones iii. cap. iv. col. 931 : “ Ad liano 

Domini,’ Opera, vol. i. part i. col. autem rationem respondetm* prime 
240, 41 : Ad apparentem gratiam quod major rationis, licet regulariter 

Dei in circumcisione hutnilis pneri sit vera, tamen quandoque fallit. 
lesu, princeps et preiatus quilibet, et Nam Rex Franciae, qui est major et 
si dicatur soiutus legibus, pati debet superior in toto regno saepe in aliquibus 
legem quam ipse tulerit, turn pro sub- oasis judicatur, et contra eum fertur 
ditorum exemplo, turn pro reverentia sententia in suo Parliamento.” 
praestanda Deo, ut appareat gratia * Bishop Stubbs has discussed this 
Dei in eo, et non secularia desideria with great care in his * Constitutional 
videantur dominari,” History.* Cf. especially, vol. iii. edi- 

* Peter d’Ailly : *Be Ecclesiao tion 1891, sections 364, 365, 439-441, 

St Cardinaiium auctoritate,’ part 
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completely witli all the actual conditions j in England or 
elsewhere, hut it is even further from the historical reality to 
imagine that they express an eccentric opinion. 

We have three important treatises hy Fortescue : ^ De 
ITatura Legis Naturae,’ ‘ De Laudibus Legis Angliae/ and the 
^ Governance (or Monarchy) of England,^ and they represent 
the same general principles. 

Fortescue cites as from St Thomas Aquinas’ ^ Be Eegimine 
Principum/ ii. 8, 19 (but this part of the work is not by St 
Thomas, but probably by Ptolemy of Lucca ^), and from 
Bgidius Eomanus, the description of the two forms of govern- 
ment, the “ dominium regale ” and the dominium politicum/* 
The ruler who has the dominium regale ” governs according 
to laws which he has himself made, while the ruler who has the 
“ dominium politicum governs according to laws made by 
the citizens.^ 

Fortescue, however, adds that there is a third form of 

dominium ” which is politicum et regale,” and he gives as 
an example of this, the Kingdom of England, where the King 
cannot make laws without the consent of his three Estates, and 
the judges are bound by their oaths to give judgment according 
to the law of the land, even if the King were to command the 
contrary; while on the other hand the people cannot make 
lav/s without the authority of the kings, who succeed each other 
by hereditary right.® 

^ Of. vol. V. p. 24- oinnes suis constringuntur sacramentis. 

* Fortescue, ‘De Natura Legia Numquid tunc hoc dominium politi- 

Naturaa,’ i. 16. cum, id est plurium dispensatione 

* Id,, ‘ De Natura Legis Naturae,* regulatus dici posset, verum etiam et 
i. 16: “Sedet tertium esse Dominium regale dominium nominari mereatur, 
non minus his dignitate et laude, quod cum nec ipsi siibditi sine regia auctori- 
politicum et regale nominatur, nedum tate leges condere valeant, et cum 
experientia et veterum historiis edoce- regnum illud, regiae dignitati supposi- 
mur, sed et dicti Sanct Thomae doc- turn, per reges et eorum heredes suc- 
trina edoctum esse oognoscimus. In cessive hereditario jure possideatur, 
regno namque Angliae reges sine qualiier non possidentur dominia aliqua 
trium Statuum regni illius consensu poiitiee tantum regulata.** 

leges non condunt, nec subsidia im- Of. for the position of the judges 
ponunt subditis suis; sed et judices *De Laudibus Legum Angliae,’ 61: 
regni illius, ne ipsi contra leges terrae, Justiciarius iste inter cetera tunc 
quamvi* mandata principis ad con- jurabit, quod Justiciam ministrabit 
trariam audierint, judicia reddant, indillefenter omnibus hominibus coram 
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Forfcesciie deals 'with this subject again in other terms in the 
treatise ^ De Laudibus,’ and contrasts the character of Englsh 
Constitutional Law with that of the Roman Lawj and its 
doctrine^ “Quod Principi placuit legis habit vigoremj” and 
with the “ Regimen Regale ” of the King of France ^ ; and 
again, in the “ Governance of England,’’ where he suggests that 
the earliest kings possessed the “ Dominium Regale,” and that 
such a government might have been good under good Princes, 
but when men grew more civilised (mansuete) and more dis- 
posed to virtue, great communities grew up such as that of 
those who came to England with Brutus, and incorporated 
and united themselves into a realm which should be governed 
by such laws as they should agree upon.^ 

We have thus so far found nothing to suggest that the 
conception of the source and authority of law was different in 
the fifteenth century from that of the fourteenth century. 
The law proceeded from the Prince, no doubt, but it was from 
the Prince acting with the community. We have indeed 
observed in the proceedings of the Cortes of Castile and Leon 
reference to the use by the kings of such phrases as “motu 
proprio,” or “ of his certain knowledge and absolute power,” 
but we have also seen that the Cortes emphatically and 
repeatedly protested against the use of such extravagant 
phrases, and that the kings repeatedly agreed that they were 
not to be used in the royal Briefs. The law, not the King, 
was supreme. 

eo placitantibus, inimicis ©t amids, made a body politike called a Reaume 
B©c sic facer© differet etiamsi rex per haYynge an bed to govern it . . , than 
iiteras snas, ant oretenus, contrarinm they chese the same Brut© to be their 
Jusserit.’* hed and kynge. And thai and he upon 

Cf . for relation of Parliament to legis- this incorporation and institution^ 
lation, * D© Lau dibus,’ 18. and onynge of themselves into a 

^ Id., ‘ D© Laudibus,’ 9, 34. Reaume ordeyned the same Reaume 

* Id., Governance of England II. ; to be ruled and justified by suche 
“But afterwards when mankynd was lawes as thai all wolde assent unto; 
more mansuete and better disposed to which iawe therefore is called ‘Politi- 
virtue, grete comunaites, as was the cum.* And because it is ministred by 
felowshippe that cam© into this land© a kyng, it is called ‘ Regale,’ *’ 
with Brute, wyllynge to be united and 
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CHAPTER II. 

THE SOURCE AND AUTHORITY OF LAW. 

CIVILIANS AND CANONISTS. 

We have so far considered this subject as it is illustrated in 
the constitutional documents, and in some of the political 
•writers of the fifteenth century. We must now, however, turn 
to a body of literature whose traditions were very different, 
that is, to the work of the Civilians. 

They, indeed, like the Constitutional lawyers, accepted 
the principle that it was from the community that all legis- 
lative authority was immediately derived. The Civilians, 
however, also, and naturally, as they were interpreting the 
law of the Roman Empire, conceived of this legislative 
authority as having been conferred by the Roman people 
upon the Emperor. This conception, as we hope we have 
made clear, was whoUy alien to the normal political theory 
of the Middle Ages, 

We must, however, always bear in mind that, while all the 
Civilians had accepted the principle that the Roman people 
had conferred the legislative authority on the Emperor, the 
Civilians of the twelfth and thirteenth centuries had been 
sharply divided on the question whether, in doing this, they had 
completely and permanently alienated the legislative power 
from themselves, or whether they could, if they wished, still 
resume it. And especially they were divided upon the ques- 
tion whether, and how far, the custom of the people retained 
its authority.^ 

We have considered the position of the Civilians of the 

* Of. vol. ii. pp. 59-67, and voL v. p. 66. 
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foiHteentli centiixy with regard to these questions in the first 
Part of this Yolnine, we must now consider how' far there was 
any important development in the Civilians of the 'fifteenth 
century. 

The first question we have to discuss is whether these fifteenth 
century Civilians thought that the Eoman people had conferred 
its legislative power upon the Emperor in such a sense that 
they had finally and completely lost this, or whether they 
thought that the Eoman people still retained their power of 
legislation or could resume it. 

There is an interesting and important passage in a Commen- 
tary on the Institutes, written by Christophorus Porcius, a 
Jurist of the middle of the fifteenth century, which raises the 
question very sharply. He is commenting on the words, 

Sed et quod Principi placuit legis habit vigorem,’^ &c., and 
points out that the gloss iudicated that there were two opinions 
among the Civilians, the one, that the Eoman people could not 
now establish a general law,’’ the other that it could still 
do so. The first opinion was held, Porcius says, by Bartolus, 
aud commonly by the ^^Citra Montani,” the second by the 

Ultra Montani.” The latter was the opinion which Porcius 
himseH preferred, and he gives reasons for this. He cites 
various texts from the Corpus Juris, and especially urges that 
the Eoman people could create a general custom,” and could 
therefore establish a general law,” and that the Eoman 
people had not transferred (non transtulit) its jurisdiction to 
the Emperor, but had only granted (concessit) this to him ; 
the word concessit ” signifies the translatio usus ” ; not 
“ dominium,” and the people can revoke this. He adds that 
while they had granted jurisdiction to the first Emperor, this 
did not mean that it went necessarily to his successor, and 
the fact that the Emperor was now elected by the German 
Princes, and confirmed by the Pope, did not destroy the right 
of the Eoman people to revoke the election of the Emperor.^ 

^ Christophoma Porcius ; Comm. non possit condere legem generalem, et 
on Institutes, i. 2, 6 : “ Sed et quod hanc sententiam tenuit gl, in 1. non 
principi. , . , In fi. glos. in verb. ambigitur ff. Be Legibus (Big. i. 3, 9). 
concessit, colligitis duplicem opinionem. Quam opinionem sequuntur Bartolus 
Primam, quod populus Bom anus hodie ©t conamuniter citra montani. . . . 

VOL. VI. 


K 
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Wliatever may be ,t!i© more immecMate soiirce of tte opinion 
of : PorcinsV; clear that it represents the snrviTai of the 

conceptions of Azo and Hngolinus and OdofridnSj which we 
have discussed in earlier volumes.^ 

His reference to the “ Ultramontani ” as ha¥ing held this 
opinion and the “ Oitramontani as maintaining the other is 
very interesting, but presents us with considerable difficulty. In 
the meanwhile we must consider what light may be thrown upon 
it by an examination of other Civilians of the fifteenth century. 
We begin with the conception of the legislative authority of 
the Eoman people. Bartholomew de Saliceto, a Civilian of the 
last years of the fourteenth and the early years of the fifteenth 
century, cites Jacobus Butrigarius, an important Civilian of 
the fourteenth century, as maintaining that the Eoman 
people could still revoke the authority which they had con- 
ferred upon the Emperor, and that they thus possessed the 
power of legislation. Saliceto himself does not agree with 
Butrigarius, for the election of the Emperor, he says, now 
belongs to the German Princes, and his deposition to the Pope, 
and therefore the Eoman people could not now make a 
general law,” even during the vacancy of the Empire, for 


Oontrariam sentontiam, s. quod popu- 
lus Bomanus hodie possit condere 
legem, generalem, videtur hie tenere gl. 
et aptius, in 1. fi. o, De Legibus (Cod. I. 
14, 12), et hanc sententiam tenuerunt 
ultra montani, quorum opinio miiii 
placere consuevit, et in earn sum 
proclivior. Prime per tex. rotundum 
in 1. non ambigitur ff, De Legi (Dig. 
i. 3, 9). Secundo per 1. nova c. de 
Of. Praetoris, Tertio, rationem, nam 
populus Romanus potest inducero con- 
suetudinem generalem, L de qiiibus ff. 
de legibus (Dig. i. 3, 32) ergo et statuere 
legem generalem, arg. 1, cQ. quid, ff. 
o. cer. pet. (^). Quarto quia populus 
Romanus non transtulit omnimodam 
Jurisdictionem in imperatorem, sed 
illam sibi concessit, ut in d. 1. i. ff. de 
eonst. principum (Inst. I. 2, 6), quod 
verbum, concessit, significat transla- 


tionem usus, non dominium . . . ergo 
potest quemeunque revocare . . . Deni- 
quo quia licet populus Romanus con- 
cessit primo imperatori jurisdictionem, 
eo mortuo non est acquisitum suo 
successore. . . . Vel responditur ut in 
glo. non obstat, quod populus transtu- 
terit, quia respondeo quod ilia verba 
sunt exponenda, i, concessit, per hune 
tex turn in 1. i. de eonstitutionibus 
principum (Inst. i. 2, 6), . . . non 
obstat quod eligitur a dominis de Ale- 
mannia et confirmetur per Papam, 
quia huiusmodi electio, et Papae con- 
firmatio facta in jure communi, non 
videtur tollere jus alterius xii. Dist. c. 
praeceptis (Gratian Decretum D. xii. 2) 
unde non videtur tollere jus populi 
Romani revocandi imperatorem.” 

^ Cf. vol. ii. pp. 69-67, vol. v. p. 66. 
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fclie power of doing tMs passed to the Church , or the 
Fope.^ 

Panins' de Castro, one of the. most' important Civilians of 
the fifteenth century, Interprets the action of the Boman 
' people in conferring the authority upon the Emperor, by the 
: regia, in the same way as Porcius, that is, he describes 

it as a eoncessio rather than a translatio,’’ and therefore, 
he says, the Eoman people could, before the coming of Christ, 
have revoked the lex regia and deposed the Emperor. But, 
with the coming of Christ, this was all changed, for the Empire 
was then transferred to the Church, and only the Pope could 
confirm and crown the Emperor, or depose him, for the Church 
holds the Temporal as well as the Spiritual sword. It is evident 
that Paulus is stating the extreme Papalist theory, but we 
are not here concerned with this. In another passage he sets 
out his principle in direct terms : the Eoman people cannot 
now make a law or create a / ^ general custom.’’ ^ It is possible 

^ Barth olomaeus De Salieeto; Comm. videtur, quod nee legem generalem 
on Code I. 14, 12 : “ 0pp. quod non possit condere, et etiam vacante im- 
soli imperatori iiceat legem condere, perio, quia tunc donee electio sit facta, 
quia etiam populus Bomanus potest succedit ecclesia, seu papa.” 

. . . item, non obstat, videlicet, quod Of. Joannes de Imola ; Comm, on 
hie non dicitur solum per adverbium Decretals i. 7,1. 

sed etiam per nomen, ad denotandum * Paulus de Castro: Comm, on 
quod nullus alius potest nisi solus Digest i. 3, 9 (“ Non ambigitur ”) : 
princeps: nam populus constat ex “Ex quo patet quod ilia (lex regia) 
personis pluribus . . . item non obstat fuit magis eoncessio quam translatio ; 
quod populus non possit hodie quia ut patet in I. 1. 1. ti. in verb, concessit 
omnem potestatem populus transtulit (Inst. i. 2, C) ; per quam non abdicatur 
in principem , . . Jac. Butrigarius substantia, ut in concedente, sed 
videtur velle quod posset, potestatem transfertur usus. . . , Sed expone, 
principi eoncessum revocando, quod quantum ad usum non quantum ad 
assert posse, quia per viam I. s. regiae substantiam. Et ideo dico quod popu- 
transtulit . . . igitur per contrariam lus Bomanus ante adventum Christi 
legem revocare posset . . . concludit, poterat revocare legem regiam, et 
quod imperium ad se populus Bomanus ea revocata privare imperatorem ; quia 
revocare posset. Haec opinio forte non poterit sibi imponere legem a qua 
olim tolorari poterat, sed hodie non recedere non potuerit. . . , Secundo, 
toleratur, cum electio imperatoris potest intelligi post adventum Christi, et 
spectat ad principes de Alamania, et tunc dico quod imperium Bomanum 
jus privandi eum spectat ad Papam, fuit a populo Bomano translatum in 
ut extra de re judicata C. ut apostolicae, ecciesiam et non remansit nisi nomen, 
et sic cum populus imperio et potestate et dicitur imperium Christi vel ecclesie, 
imperatoris non babeat se impedire, et solus Papa potest ipsum privare, 
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that, iE tMs last' passage he is referring to the, actual people 
of the 'city - of Eo,me. These, Jurists then seem clearly to hold 
that the 'Eoman people had no longer any general legislative 
, authority.. ' . , 

We turn to the question of the nature of the legislative 
authority of the Prince. Paulus de Castro, commenting on the 
"words Quod Principi placuit/’ &e., says that though the 
Prince, when making laws, ought to consult the periti,” his 
laws are valid even thougli he has not done so, and in Ms 
Commentary on the Code he repeats emphatically that the 
Prince can make laws by his own authority, and without 
the Counsel of the Proceres,” and he explains the terms of 
that rescript of Theodosius and Yalentinian which seemed 
to require some consultation of the Senate, as expressing, not 
necessity hut humanitas,” ^ Jason de Mayno, one of the 
most important Civilians of the later part of the fifteenth 
century, says the same.® We have pointed out that some of 
the great Civilians of the twelfth and thirteenth centuries, 


sicut confirmare et coronare . . . Bt 
iurat sibi fidelitatem ; nam apud 
ecclesiam est uterque gladius temporalis 
et spiritualis. . » . Nihil concludo 
potest hodie popiiliis Romarms in 
imperio/* 

Of. Paulus : Comm, on Digest i. 3, 32 : 

Hodie secuB, quia imperium non est 
apud populum Romanum nec ab ep 
recognoscitur ; et sic hodie non potest 
legem facere sed est apud Roman am 
ecclesiam, Et ideo non potest intro- 
dueere generalem consuetudinem.** 

Cf. also Antonius de Butrio, a Canon- 
ist of the late fourteenth century. 
Commentary on Decretals i. 2, 3 (fol. 
xii.) : ** Sicut originaliter princeps 

reeiperet potestatem a populo Romano, 
tamen hodie potestatem juriadictiona- 
lem recognoscit a Papa . . , quia in eo 
vera erat habita potestas utriusque 
juris. . . . Romanus populus non 
posset revocare potestatem imperii, 
quia non habet potestatem illam a 


populo sed a Papa. Solus ergo im- 
perator habet potestatem legis univer- 
salis condendae, populus autem non, 
vel senatus, nisi quatenus permitteret 
princeps.” 

^ Paulus de Castro : Comm, on Digest 
i. 4, 1; “Quod principi placuit. 

Nota hie in verbo placuit quod licet in 
legibus coniendis debet adhiberi con- 
silium peritoruin, ut in 1, humanum 
God. De Leg. (Cod. I. 14, 8). . . . 
Si tamen non requiritur, valet, quia 
su£6icit quod ita placuit legisiatori,” 

Id,, Comm, on Code I. 1 4, 12 : “ Im- 
periaJis, (2) Nota quod imperator solus 
etiam sine consiHo proeerum potest 
legem condere et sic iliud quod dicitur 
in 1. humanum (Code I. 14, 8), non est 
necessitatis sed humanitatis ut debeat 
adhifoere consilium proeerum.” 

Cf. Bertachinus Repertorium Juris, 
vol. iii. fol. 10. 

* Jason de Mayno : Comm, on Digest 
u 2l (fol. 25). 
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and specially tlie ■ author of the Summa Trecensis ; (Irerins 1)^ 
Eoger ■ and AzOj had maintained 'that the Emperor mnstj 
when making laws, follow the method prescribed in Code L 
Mj while Bnlgaras maintained the opposite.^ 

More important,, however, are some statements of Jason de 
Mayno, with regard to the relation of the Prince to the laws 
when made. In hJs Commentary on the Digest he cites Baldus 
as having said in his treatise on Feudal Law, that the Prince 
has plenitudo potestatis,’^ and that when he wills anyishing 
ex certa scientia no one can ask him why he does it, and in 
another place again he cites Baldus, as having said that the 
Pope and the Prince can do anything supra jus et contra jus, 
et extra jus.’^ In his Commentary on the Code, Jason cites 
Bartolus, as having said in one of his Oonsilia that when 
the Prince does anything ‘‘ex certa scientia ’’ he removes all 
legal obstacles.^ The impression produced by these passages 
is only confirmed by Jason’s observation on the well-lmown 
rescript of Theodosius and Yalentinian, Eescripta contra 
jus elicita a iudicibus praescribimus refutari (Cod. 1. 19, 7). 
This does not mean, Jason says, that the Prince had not 
authority to issue such rescripts, but only that, as there might 
be a doubt whether they had not been obtained from him 
per importunitatem,’’ when the Prince issues such a rescript, 
he should add a non obstante clause.^ It is, however, tnje 
that the effect of these passages is to some extent modified by 


1 Vol. ii. pp. 67-70. 

* Jason de Mayno : Comm, on Digest 
i. 4, 1 : ‘‘ Et dicit Baldns in Prelud. 
Feud, in xiii. col. : ‘ Quod in principe 
est plenitudo potestatis et postquam 
aliquid vult ex certa scientia nemo 
potest ei dicere, cur facis ista. , . . 
Alibi dicit Baldus, quod Papa et Prin- 
ceps ex certa scientia super jus et contra 
jus et extra Jus omnia possunt.’ ” 

Id., Comm, on Cod. 1. 19, 1 (fol. 40, 
V.) : “ Licet servilis . . , quinto , . . 
confirmo quia quum prineeps aliquid 
facit ex certa scientia, tollit omne ob- 
staculum juris, secundum Bartolum, 
in consilio quod incipit Civitati Cam- 


erini.” 

» Id., Comm, on Code 1. 1 9, 7 : “ Be- 
scripta. . . . No. primo regulam, 
quod rescripta, contra jus impetrata, 
non debent per judices observari. . . . 
Sed numquid ista regula procedat ex 
defectu potestatis principis, quia non 
possit, vel ex defectu voluntatis. 

Baidus . , . et Paulus . , . dicunt 
quia ex defectu voluntatis, quia non 
presumitur principem aliquid veils, 
quod sit contra jus ; et si aliquid con- 
cessit, presumitur per importunitatem 
eoncessisse et ideo si prineeps vellet, 
posset rescribere contra jus, adiecta 
clausula non obstante.” 
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another citation which Jason makes from Baldns : it is sacri- 
legious to dispute about the authority of the Prince^ but it is 
lawful to discuss his knowledge and intention, for the Prince 
sometimes errs ; it is always to be presumed that the Prince 
desires what is just and true, and he wishes his actions to be 
controlled by the justice of heaven and the Courts of Law 
(poll et fori).^ It would seem then that these Civilians were 
clear that the Eoman people had no longer any legislative 
authority in the formal sense, while the Emperor had an abso- 
lute and unconditional authority in relation to positive law. 


There are, however, certain aspects of the relation of the 
Prince to Law, which require a separate treatment and 
fii'st, we must consider his relation to Custom, and here we 
must take account of the Canonists as well as of the Civilians. 

John of Imola, who was both Civilian and Canonist, says first 
that “ Consuetudo may be called that form of law which is 
established by the mores of him who has the power of 
making law, and that it does not require the knowledge or 
consent of the Prince ; hut he adds that this was so because the 
Pope permitted the development of a custom even if contrary 
to the law, if it were reasonable, and had a sufficient prescrip- 
tion, and he refers to the terms of the Decretal of Gregory IX. 
on which he is commenting. He adds that the Emperor had 
also peimitted this by the law omnes populi (Digest i. 1, 9), 
and, therefore, custom did not require the knowledge or consent 
of either Pope or Emperor, in order to he valid.^ 


^ Id., Comm, on Digest i. 4, 1 (fol. 
25) : “ Tamen adverte quod licet de 
pot estate principis sacrileginm sit ut 
dixi, disputare, de scientia et voluntate 
principis Jicitum est disputare, quia 
princeps quandoque errat, 1. 2. fi. 
De Sup. leg. secundum Baldum hie : 
qui etiam subdit quod in principe nun- 
quam aliqiiid presumitur placere, nisi 
qi7od justum et verum sit ; et princeps 
vult actus suos regulari a Justitia poll 
et fori.” 

® J ohn of Imola : Comm, on Deere 
tals i. 4, 11: “Potest dicere ut hie 


Jo, quod consuetude est jus quoddam 
moribus illius inductum qui jus eon- 
dere potest, habens vim legis. . , . 
Nam non videtur requiri consensus 
vel scientia principis. Nam Papa hie 
permittit consuetudinem induci etiam 
contra jus, dummodo sit rationabilis et 
prescripta, et sic non requiritur aliter 
consensus vel scientia ejus. Et simi- 
liter iraperator concedit potestatem 
condendi statuta, et consequenter 
consuotudines in L omnes populi 
(Dig. i. 1, 9) et ideo non requiritur ejus 
consensus vel scientia.” 
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BertacMniis, in Ms ^ Eepertorium ’ or Bictionary, of Law^ 
of tlie later fifteenth century, cites various emphatic phrases 
■ahont' the. authority of custom. Custom and statute have 
equal authority, a general custom creates the Jus Oommnne,^^ 
a custom of such antiquity, that there is no memory to the 
contrary, has the force of a ‘‘ Privilegium ” of the' Prince; 
the Emperor is solntns legihns,’^ but he is not solntns 
moribns et ratione,” he is bound to maintain the ‘^con- 
snetndines.’^' ^ 

That great Canonist of the early fifteenth century, Zabarella 
(generahy referred to as “the Cardinal?’) treats the subject 
of the source and authority of Custom at some length, but 
with such caution that it is difficult to arrive at any certain 
conclusion. He is commenting upon the Decretal of Pope 
Gregory IX. (Decretals i. 4, 11). Some people had maintained 
that it was only in former times that custom could make or 
abrogate law, while others maintained that it did not follow 
because the people could not now make “ law ” that they could 
not make custom. He cites Gul. de Cuneo as maintaining that 
while the power of making law ” had been transferred to the 
Prince, the power of making custom neither had been, nor 
could be transferred. Zabarella does not indeed agree with 
this last contention, but he is convinced that at least in the 
case of Canon Law, custom would in some cases prevail against 
a canon without the consent of the Prince {i.e. the Pope).^ 


^ Bertachinus, * Repertorium Juris/ 
vol. i. fol. 471, V.: “ Consuetudo et 
statutum aequiparantur. * . . Cou- 
suetudo generalis facit jus commune. 
. . , Consuetude tanti temporis quod 
non sit memoria in contrarium habet 
vim privilegii principis. . . . Con- 
suetudo habet vim constitutionis.” 

Vol. iii. fol. 10, r. : “ Imperator est 
solutus legibus . . . sed de equitate 
debet vivere legibus . , . non tamen 
est solutus moribns et ration©.*’ , . . 
Fol. 12, r. : Imperator tenetur ser- 

vare consuetudines suas.” 

® F. Zabarella : Comm, on Decre- 
tals I. iv. 11 (fol. 86) : “ Quidam ergo, 
ut refert Inno. dicunt quod consuetude 


habebat hanc auctoritatem olim quum 
populus condebat legem . . . nam cum 
legislatoris suffragio leges scribantur, 
ejus etiam tacito consensu abrogantur. 
. , . Hanc opinionem aliqui improbant, 
quia etiam, praesupposita ilia opinione, 
quod hodie populus Romanus non 
possit legem condere, non per hoc 
infertur, idem esse de consuetudine, 
nam de permissione legis procedit, quod 
consuetudo valeat etiam ad tollendam 
legem, si consuetudo est rationabilis 
et prescripta, ut bic inde dicit Gul. de 
Cuneo in 1. de quibus (Dig. i. 3, 32) 
quod licet in principem sit translata 
potestas condendi legem, non est 
translata potestas inducendi con- 
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Another great Canonist of the fifteenth centnrjy Mcolas de 
Tndeschis, who is generally known as PanormitannSy sets out 
very clearly the superiority of enstom oyer : Positive , Law, 
if it has prescription and is ‘^ rational,*’ while it is invalid if it 
lacks reason.’^ He maintains that it was thought (hy some) 
that enstom could only be created with the knowledge of Mm 
who can make law, but he cites the opinion of John (!) as main- 
taining that the knowledge or connsel of the Pope was not 
necessary for the creation of custom, otherwise it would rarely 
or never come into being, ^ 

Yet another very important Canonist of the same century, 
Tnrreoremata, deals in considerable detail with the whole 
question of the nature and authority of law, in Ms Commentary 
on the Decretals of Gratian. It is natural that his treatment 
of the nature of law has something of the breadth and scope 
of Gratian’s treatment of the subject. He was also greatly 


suetudinem ; nec transferri potuit, 
qnuin surgit ex tacito consensu, quod 
tenet Bart. 1. quae sit longa consue- 
tude, 1. secunda in repetitione (Cod. viii. 
62). 

Haec ratio non urget, quoniam 
poterit hodie induci consuetudo, inter- 
veniente tacito consensu principis ; 
nec potest esse translata jurisdictio 
in principem, quin etiam sit translata 
potestas consuetudinis inducendae, 
quum sit jus ex quo legantur subditi, 
et pro lege servare ut in difidnitione 
consuetudinis. . , , 

Secundo, solvit Inno, quia leges, 
quae dicunt quod consuetudo est abro- 
gatrix legum etc. loquuntur de legibus 
mumcipalibus, quas sibi quisque popu- 
lus statuit, quas etiam contraria lege 
vel consuetudine potest toUere ; seous in 
lege inoperiali quae solum lege imperiali 
tollitur. . . . Tertio solvit Inno quod 
leges primae loquuntur de consuetudine 
general!, qu8,e ex certa scientia legis- 
latoris s. principis inducitur. . . . 

Quinto, solvit Inno, distinguendo, an 
consuetudo praecesserit legem, et time 
lex ei derogat, an e eontrario, et tunc 
ipsa derogat iegi, nisi lex consuetu- 


dinem prohibeat, ut in usuris et re- 
verentia. . . . (fol. 87). Ex hoc 
infertur quod consuetudo ecclesiastica 
non potest induci contra legem canoni- 
cam, sine tacito consensu Papao, sicut 
et nemo citra Papam potest statuere 
contra canones. , . . Die verius quod 
aliquo casu contra canonem potest 
valere consuetudo, sine consensu tacito 
principis.” 

^ Panormitanus : Comm, on Decre- 
tals I. iv. 11 (vol. i. foL 103) : “Nota 
in § licet, quod consuetudo praevalet 
juri positivo, si est rationabilis et 
praescripta, e eontrario consuetudo 
ratione carens non derogat juri, et 
ratio est quia consuetudo, cum sit 
quoddam lex, debet habere rationem 
in se, alias non est lex. ... Si ergo 
amittit substantialia legis, non potest 
praejudicare legi, . . . (fol. 105). 

Quarto, requiritur, quod consuetudo 
sit inducta sciente illo qui potest con- 
dere. Sed Joannes . . . tenet quod 
consensus Papae seu sciencia non 
requiritur ad consuetudinem inducen- 
dam ; alias raro vel nunquam induce, 
retur consuetudo.” 
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influenced by the profound treatment of tM 'snbject by St^ 
Thomas Aquinas. We shall discuss. Ms general conception of 
political authority in another place, here we are concerned 
with an: important passage in wMch he treats , the relation of 
law to custom. 

We may, he says, consider the anthority of law from two, 
points of view, the firmitas anthoritatis ’’ and the jlrinitas 
stabilitatis.^’ Laws derive the first from the authority of the 
legislator, the second from its correspondence with the con- 
ditions and customs of those who are subject to it ; and laws 
are therefore void nnless are confirmed by their custom.^ 
We must, however, observe that in a later passage he seems 
to maintain that, even when the multitude has not the power 
of making law, its custom obtains the force of law, but subject 
to the condition that tliis is allowed by those who have the 
authority of imposing laws on the multitude.^ 

We have considered these references to the relation of law 
and custom, because the subject is one of great importance, but 
we think that wMle the jurists are conscious of the great 
importance of the question it is not easy to derive from 
them clear and complete conclusions. 

There is, however, another conception of the relation of the 
Prince to the Law, of which we must take account, and with 
regard to which there is a general agreement among the 


* Turrecremata : Comm, on Gratian 
Decretum D. iv. part iii. (p. 64) : 

** Leges instituuntur . . . Respondeo 
notandum, quod dupliciter possumus 
d© firmitate legnm loqui, ant de 
firmitate auc tori tat is, aiit de firmitate 
stabilitatis. Si de firmitate auctori- 
tatis, istara Iiabet lex ab instituente, 
a quo robur et auctoritatem suscipit. Si 
vero loquamur de firmitate stabilitatis, 
istam habet lex ex convenientia et 
aptatione ad mores subditoram. Quia 
enim ut dictum est in C. ent autem lex. 
(Gratian Decretum D. iv. 2.) ; oportet 
quod lex sit possibilis secundum 
naturam, secundum consuetudinem. 


loco temporique conveniens; dicimus 
quod leges firmantur firmitate stabili- 
iatis et permanenciae, quum moribus 
utentium approbantur, sive cum 
moribus subditorum leges adaptantur, 
Deficiunt autem, toHuntur et abro- 
gantur quum utentium moribus non 
conformantur.” 

* Id. id., D. xi. 1 (p. 121): *‘Si 
vero multitude non habeat Hberam 
potestatem condendi sibi legem . . . 
nihilominus tamen ipsa consuetudo in 
tali multitudine prevaiena optinet vim 
legis, in quantum tolleratur per eos ad 
quos pertinet multitudini legem im- 
ponere,** 
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CiTilians. TMs is the conception that the Prince is hoiiiid 
by any contract which he has made with his subjects. We have 
dealt with this as it appears in the Civilians of the fourteenth 
century, but it has also an important place in the fifteenth 
century. 

John of Imola, in one place, says that while the Emperor and 
the Pope are not bound by positive” laws, they are bound by 
the divine and natural law, and therefore by their Contract,” 
for this is founded upon natural law. And in another place 
the Prince is bound by a contract with his subjects, natur- 
aliter,” though not '' civiliter.” ^ 

Paulus de Castro, also, sets out the same general principle, 
and cites Cynus as having said that if the Prince makes any 
contract with his subjects he is bound to keep it, just like any 
private person, and that this also applies to his successor ; 
and he also cites Bartolus as having said that when a Statute 
passes into a contract, it cannot be revoked by those who 
madeit.^ 

Franciscus Accoltis, while asserting in the same way that 
the Prince was hound by his contract with his subjects, re- 
pudiates emphatically the opinion which he attributes to the 
^‘Doctors (we have just seen that it was held by John of 
Imola) that the Prince was only bound ‘‘naturaliter ” and not 
ciriliter,” and he cites Baldus as having maintained the 
same opinion as himself.® 

^ John of Imola : Commentary on istam legem determinantur dno. Prime 
Decretals i. 2, 2 (fol. 13): “Item secundum Cynum qnod si princeps facit 
adverte quia licet Papa t Imperator aliquem contraotum cum subditis, 
non ligantur suis legibus positivis ... debet illud observare et non rumpere, 
tamen ligantur lege Divina et naturali, vel frangere, vel contra venire, sicut 
. . . Et per predicta patet quod Papa quilibet alius privatus, et eodem taodo 
et Imperator etiam suo contractu eius successor observare tenetur, quum 
ligantur : quia etiam jure naturali id afficit ipsam dignitatem cujus ipse est 
proceditur.” administrator. 

Id. id.» ii. 19, 1 (Ex Epistola), fol. 54 : Per hoc etiam determinat Bartolus 

“ Nota quod ex contractu principis cum in 1. omnes populi (Dig. i. 1, 9) quod 
subjecto, princeps obligatur saltim quum statutum transit in contractu 
naturaliter. Civiliter eum obligari non potest a statuentibus revocari.” 
non videtur quum ilia descendat ©x Of. pp. 16 and 19. 
legibus quibus est solutus.“ * Franciscus Accoltis : Comm, on 

* Paulus de Castro : Comm, on Decretals ii. 19 {fol. 49) : “ Ex Epis- 
Cod. i. 14, 4 (fol. 26) : “ Ultimo, per tola. Nota primo secundum Doc. : 
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, BertacMiiiis says simply,, the Emperor can revoke a ^^ Frivi- 
leginm '' given , by Ms predecessors, uMess' be received' mon^ 
for it, but be cannot revoke bis- contract, and cites Cynns and 
Bartolus.^' 

Jason da Ma3mo sets out tbe same principle .witb some 
important distinctions. He treats tbe making of a con- 
tract by tbe Prince as one of tbe modes of legislation, for 
bis contract bas tbe force of law ; and be cites Bartolns and 
Panins, as bolding that it bas even more force than tbe Law, 
for tbongb tbe Prince is not bonnd by tbe Law, be is bound 
by agreement and contract, wbicb belong to tbe *"jns gen- 
tinm ; and be cites Baldus as saying that tbe Pope and tbe 
Emperor are bound by tbe agreements (pacta) wbicb they have 
made with tbe Civitates/’ He then cites Bartolns as main- 
taining that while contracts arc binding on tbe Prince who 
made them, they do not bind bis successors, unless they 
belonged to tbe nature and custom of bis offloe, as in feudal 
matters. He bunself distinguisbes, be agrees with Bartolns 
in tbe case of tbe Emperor and Pope, for they succeeded by 
election and not by inberitance, but when the King, or other 
Prince, succeeded by mheritance tbe successor was bound 
to mamtam all tbe contracts of bis predecessors.^ 


quod imperator faciens contractum cuia 
subdito, obligator saltern naturaliter 
ad observantium pacti, et sic sentiunt 
in dictis suis, quod princeps subdito 
non obligatin’ civiliter, sed naturaliter 
tantum per I. digna vox (Code i. 14, 4). 
. , . Nam quum obligatio oiviiis oriatur 
a lege civili ... si lex civiiis non ligat 
prineipem, ergo non potest obligari 
civiliter; naturaliter autem obligator 
quia ipsa natuinalis obligatio sumit 
originem a jure naturali, ... Jus 
autem natural© non potest tolli per 
prineipem, nec limitari sine causa. . . , 
To, autem, adverte, ad primum dictum, 
quia Baldus in 1. prince j)s JS. Be Legibus 
(Dig. i. 3, 31) dicit quod princeps obli- 
gatur non solum naturaliter sed civiliter 
ex contractu. . . . Ego autem dico 
indubitanter quod princeps contra- 
hendo obligator civiliter et naturaliter.” 


^ Bertachinus, ‘ Repertorium Juris,* 
vol. iii. fol. 10, r. : “Imperator potest 
revocare privilegum sui antecessoris . . . 
nisi receperit pecuniam pro eo ; sed 
contractum suum non potest revocare.” 

Id. id. id., fol. 12, r. : “ Imperator 
tenetur servare conventiones et pacta 
et contracta. Cy. ©t Bar. in B. 1. 
digna vox ” (Cod. i. 14, 4). 

* Jason de May no : Comm, on 
Digest i. iv. 1 (fol. 26 v.) : “ Adde 
quintum modum (of making laws by the 
Prince) ; s. per viam contractus, quia 
contractus principis habent vim legis. 
. . , Imo fortius secundum Baldum et 
Paulum hie, licet princeps non ligetur 
lege , , . tamen ligatur lege eonven- 
tionis et contractus quae sunt de jure 
gentium. . . , Ubi Baldus de natura 
Peudi, ubi etiam per eum, an princeps 
teneatur suas consuetudines observare, 
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; 'PMKp DeciiiSj: a Givllian ,of tlie later years of the fifteentli 
century and :tlie early' years, of the sixteenth century j asserts 
that the Prince is: bound by his contracty and cannot violate 
it even de plenitndine potestatis ; and he cites Baldns and 
Panins and Peter de Anchorano.^ 

It may appear , to some that these discussions of the binding 
nature of the “ Contract ” of the Prince are of little more than 
technical signMcance, but that is hardly true. The conception 
was not new in the fifteenth century, but had a considerable 
place in the work of the great Civilians of the fourteenth century, 
jind it reappears in the sixteenth century in the theory of 
Bodin. We venture to suggest that the question arose natur- 
ally in Italy, in connection with the great treaties which deter- 
mined the relation of the Emperor to the Italian cities, but 
it has also a more general significance, as indicating a limit to 
the theory of the unrestrained authority of the Prince. 


We began this chapter by drawing attention to the sharp 
distinction which was made by Christopher Porcius between 
the opinions of the Citra Montani and the “ Ultra Montani 


nam licet Deus subjeoit principi leges, 
tamen non snbjecit contractus, . . , 
Et dicit Baldus . . , quod pacta que 
faciunt Papa et Imperator cum civitati- 
bus sunt servanda, Subdit autem 
Baldus hie, quod licet pacta et con- 
tracta principis ligent principem, non 
taxnenligentejussuccessorem ; . . . et 
quia jus non transit ad sueessorem sed 
de novo creatur per ©lectionen. . . . 
Nisi essent do natura vel consuetiidine 
sue dignitatis, prout est in feudo. . . . 
Puto, licet alii non tangant, quod ista 
distinctio sic indistinct© non sit vera; 
verum intelligo dictum Baldi procedere 
in Imperatore vel Papa, quia tales 
dignitates non deferuntur successione 
sed per electionem. . . . Tunc quum 
successor non habeat dignitatem a pre- 
decessors, sed nova elections conso- 
quatur, puto verum esse quod dicit 
Baldus, quod non teneatur pactis. Sed 
in regibus, ducibus, marchionibus, et 


similibus, quum regna deferantur per 
successionem quia primogenitus suc- 
cedit in regno ducato vel eomitatu . , . 
saltern attenta generali consuetudine, 
credo quod successor teneatur servare 
omnem contractum et quameunque 
conventionem sicut quilibet successor 
privati.*’ 

1 Philippus Decius, ‘ Oonsilium ’ (in 
Goldast, Monarchia, voL iii., edition 
1621), 0. xix. : Et hoc bene facit, quia 
quum priiiceps ex contractu obligatur, 
etiam de plenitudine potestatis con- 
travenire non potest, ut notanter dicit 
Paulus de Castro in 1. Bigna vox. 
Cod- de legibus et idem Baldus in C, i. 
§ ad hoc, col. 6 in ver. item natalia, ex 
Gl. de pace juramento firmata, idem 
tenet Paulus de Castro in Consil, 420, 
‘ Videte in antiquis,’ et hoc idem in 
termine hujus questionis tradit Petrus 
de Anch. in Consil. 65, pro declaration© 
dubiorum col. 2.” 
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on tlie question of the continuing anthorlty of the Eoman 
people in making laws. We have, however, not been able to 
jfind much which illustrates this distinction. This may be due 
to the fact that the Civilians whose work we have been able to 
examine, are aE of them ItaEan ; that is, what Porcius pre- 
sumably means by Citra Montani.^’ It is true, however, that 
if we take account not merely of CiviEans or even Canonists, 
but of the great political writers of other European countries, 
such as John Gerson in Prance, Nicolas of Ousa in Germany, 
or Sir J ohn Portescue in England, we should find that they held 
that legislative authority belonged properly and normally 
not to the Prince alone, hut to the whole community. How 
far we may think that Porcius is referring to this, we are, how- 
ever, qnite unable to say. 

If we endeavour to summarise our conclusions about the 
position of those Civilians with whom we have dealt here, it 
seems to us true to say that they were clear that the Eoman 
Emperor had an absolute and imconditional authority in 
making ‘‘ positive ” law and that the people of the Empire had 
no legislative authority in the general sense, and that even if 
they recognised a certain authority in their custom, this rested 
upon the sanction of the Prince or Pope. (We are, it must be 
carefuEy observed, not deaEng with the powers of the great 
ItaEan cities to estabEsh municipal laws for themselves ; this 
is a great and complex subject and has been dealt with in 
detail by many learned writers.) 

Whether they would aE have accepted the somewhat ex- 
treme terms cited by Jason de Mayno from Baldus, that the 
Pope and the Prince could do anything supra jus et contra 
jus, et extra jus,’" may possibly be doubted. They are aU, 
mciuding Jason himseK, clear that when the Prince has entered 
into a contract with his subjects, his authority is limited 
by the contract."" 

It is evident that there was a very shai‘p contrast between 
the poEtical theory of most of the writers we have dealt with 
in this chapter and the general tendencies of the fifteenth 
century. 
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CHAPTER ni. 

THE ATTTHOBITY OF THE PEHSTCE : ITS SOITBCE 
AKD NATURE. POLITIOAL WRITERS. 

We turn from tlie coaception of tlie authority of the law to 
that of the authority of the Prince or Ruler, and we find a 
number of important writers, who in different countries deal 
with the subject in some detail ; and as we shall see, they 
show a remarkable agreement in their judgments. 

We begin with Gerson, for he was earliest in time and cer- 
tainly was not less representative than the others. We cannot 
here discuss his place in the great conciliar movement, but it 
seems to us reasonable to say that his attitude to political 
authority is related to his conception of the authority of 
General Councils. 

In one treatise ascribed to Gerson there is a discussion of 
the origin of political society, which is interesting as illustrating 
his relation to the Patristic and Stoic tradition. In the state 
of innocence man had no laws or coercive justice, it was sin 
which compelled men to submit to these, and he enumerates 
in technical language the causes of coercive authority.^ 
Gerson, however, adds, a little further on, that man is by 

^ J. Gerson : * Sermo pro Justitia ad civilis ant politica. . . . Accidit antem 
Begem ’ (Opera, vol. iv. col. 855) : quod propter transgrossionem legis 
“ Meditemur etiam hominem creatum quae imposita erat homini et denun- 
fuisse sine peccato, et in justitia pro ciata, ot propter inobedientiam, mox 
statu innocentiae. Fecit Deus hominem regnum hominis ot dominium in fcyran- 
rectum ete. Homo in illo statu non nidem et subjectionem versum sit, ac 
indigebat iegibus aut justitia activa omino veluti infirmatum et perversum. 
coorciva ut ad bonum couverteretur. . , , Et hie radicem habemus et oausas 
Non igitur requirobatur dominatio dominatioms et coercivi dominii.” 
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mature ‘‘ Civiiis/' and needs the help of Ms fellow men, and 
was therefore driven to the life of society. , The Commonwealth 
is, a society in which men have to command and to obey to 
the end that they may live in peace and snfficiencyy and as' the 
principles of ISTatnral Law are not snSicient for the government 
of the temporal life, hnman laws were established ; bnt these 
must not be contrary to the hTatural Law.^ 

This is interesting, as illustrating what we have before 
suggested, that in spite of the great authority of St Thomas 
Aquinas, the Aristotelian conceptions had not made any very 
profound impression. 

We turn to Gerson’s treatment of our immediate subject, the 
source and nature of the authority of the King or Prince. 

In a work described as ‘ Sermo ad Begem Pranciae nomine 
Universitatis Parisiensis,’ which is obviously a short treatise 
on the nature of Kingship, Gerson describes the monarchy as 
having been originally created by the common consent of men, 
and for the good of the whole community. ^ And, he goes on, 
it is an error and contrary to natural equity and the true 
character of lordship to say that the lord is not bound by any 
obligation to his subjects ; as the subjects owe their lord help 
and service, he owes them his protection and defence.® The 


1 Id. id., vol. iv. col. 856 ; *• Adji- 
ciamus iasuper et dicamus quod postea- 
quam homo natura sua civilis est et 
communicativus, et talem habet indi- 
gentiam cui convenienter succiirrere 
non potest absque alterius subsidio, 
homo inductus fuit et veluti compulsus 
in communi vivere cum aliis, et opus 
fuit instituere ao ordinare aliquas 
convivendi modos. Et virtus justitiae, 
quae ad hoc faciendum inclinat, nomi- 
natur civilis aut politica. Folitia (ut 
dictum est) est hominum societas ad 
bonum ordinata, ad recte praccipien- 
dum et obediendum, ut in pace vivatur 
et tranquillitate et sufficientia, aut 
quoad vitam hanc temporalem, aut 
quoad spiritualem. Justitia politica 
est virtus quae incHnat reddere uni- 
cuique quod suum est secundum ordi- 
nationes et hnem politiae ubi ipsa fuerit. 


sive temporalis sit sive spirituaJis. Et 
quoniam principia jiiris aut naturalis 
ordinationis non sufficiunt ad tempora- 
lem vitam guberaandam, ordinatae 
fuere et institutae humaaae quaedam 
ordinationes et veluti voluntariae, 
naturaii juri minime obviautes,” 

* Id. : * Sermo ad Begem Franciae 
nomine universitatis Parisiensis.' 
(Opera, vol. iv. col. 798) : “ Propterea 
rex aliquis persona privata non est, sed 
est una potestas publica ordinata pro 
totius communitatis salute. Sicuti ab 
uno capite descendit, et dependit 
totius corporis vita, et ad hoc reges 
ordinati fuerunt, et principes in prin- 
cipio per communem hominum consen- 
sum, et eo modo perseverare debent. 

* Id. id. id., col. 799 ; Haec veritas 
est contra horum errorem qui dicere 
ausi sunt dominum in nullo subjectia 
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words seem to' be remirdsoeiit of tke principle of tbe miitnal 
obligations of ietidal law. 

Gerson’s conception of monarcby is clearly tliat of an antbo- 
rity derived from, the community, and limited by obligations 
to tbe community. He repudiates very empbaticaUy tbe error 
of tbose who said that all things belonged to the lord and that 
he could do whatever he pleased,^ and the contention of those 
who misapplied the description of the conduct of the King 
by Samuel, and neglected the principles of Kingship set out 
in Deuteronomy, and the sound judgment of natural reason 
which is never contradicted by the divine law.^ 

This briugs Gerson to a discussion of tyranny, which he 
describes as a poison which tends to destroy all political life ; 
men ought, according to their position, to resist it. He warns 
them indeed against unreasonable and unjustifiable sedition 
which may produce results worse than tyranny itself, but he 
asserts that the tyrant has lost all right to his authority, that he 
is hated by God and by man, and rarely dies a natural death.® 
He therefore argues that it would be well that the royal 
authority should be limited and restrained ; and he cites the 
reply of Theopompus to his wife when she complained that he 
was leaving a diminished authority to his children ; that it 
might be diminished but it would be more permanent. It 
would be more permanent, because it would be more reasonable 


suis teneri aut obligari, quod est contra 
jus divinum ot naturalem aequitatem, 
et veram dominii fidem ; queinadmo- 
dum subditi fidem, subsidium ©t servi- 
tium eorum superiori debent, sic 
superior fidem, protectionem et defen- 
siouem suis debet subjectis ; bonitas 
una aliam requirit.” 

i Id. id. id., col. 799 : “ Hie mani- 
festum est hos errare qui dicunt 
dominia omnia ad ipsos spectare, et 
quod agero possiiiit ad eorum arbitrium 
©t voluntatem, omnia quae subjectorum 
sunt absque ullo titulo ad se trahendo, 
quid hoc sibi vult.” 

Cf. id. ; “ RegulaeMoralis.” (Opera, 


vol. i. part ii. col. 22) ; “ Omnia sunt 
principis, non quidem proprietario Jure, 
nec pro se, sed pro necessitate rexpub- 
licae.*’ 

Id., ■ Sermo ad Regem Franciae * 
(vol. iv» col. 800) : “ Hie apparet ulte- 
rxus, quod devius ill© perperam et 
perverse intilligeret textum Bibliae, qui 
contra veritatem vertere vellet verba 
scripta, 1 Beg, viii. cap. * Hoc est jus 
regis,* quia verus sensus literalis alibi 
est et specialiter, Deut. xviii., omnino 
his contrarius j et etiam omne bonum 
rationis naturalis judicium, cui nun- 
quam contrariatux ius Divinum,” 

* Id. id. id., col. 801. 



•OHAF. in..,]. 


POLITICAL WBITEES. 


161 


,aiid more honourable, for true authority is a ■ reasonable' 
authority. 

The' priueiple which Gersou sets out here, that the royal 
authority .should be limited' and restrained, oorresponds very.'' 
closely, with that which he expresses in other works. In .the 
^ Sermo in viaegio Begis Bomanorum ’ of July 1415 he cites the 
usual definitions of Monarchy, Aristocracy and Democracy, 
but adds that it would be better still to have a constitution 
composed of more than one element, as for instance, of 
Monarchy and Aristocracy, as in Prance, where the king does 
not disdain to be judged by the Parliament ; while it would 
be best of all that it should contain aU the elements, Monarchy, 
Aristocracy andl^ Timocracy.’’ ^ jj^ another work he says that 
it is intolerable that the judgment of one man should he able 
to direct the Commonwealth at his pleasure, for the canon 
says most truly that what concerns aU should be approved by 
all, that is by the greater and wiser judgment of aU.® In 
another place again Gerson puts this conception into concrete 


^ Id. id. id., col. 802; “ Estque 
multo eligibilius ut minxis haboant (reges 
ant principes) dominium, quod sit 
rationabil© sanctum et durans, dando 
aliqua reetringentia. . . . Tale re- 
sponsum dodit Theopompus uxori suae 
quae conquerebatur de hoo quod certis 
legibus potentiam suam restrinxisset, 
sicut rex se subost in multis casibus jus- 
titiae pariamenti. Vorecundia est, dice- 
bat foemina ilia, liberis tuis potentiam 
diminui sinere quam non conquisisti. 
Respondit ipse : Sino eis minorem 
potentiam sed dnrabiliorem. Quare 
durabiliorem ? Quia rationabiliorem. 
Sed dices : ©st autem minus honorabilis. 
Scias quod non, sed magis honorabiiis, 
quia iiabere subject os secundum ratio- 
nem est singulare dominium, singularis 
dignitas, honor, nobilitas et ingenuitsis, 
Et in hoc dominus non s© subjecit sub- 
jectis sed rationi, cui jure divine et 
naturali unusquisque dominus et alius 
quilibet obedientiam debet et subjec- 

VOL. VI, 


tionem. De his Seneca : * Si vis omnia 
buoijoore tibi, subijce te rationi.* *’ 

* Id., ‘ Sermo in viagio Regis Romano- 
rum * (Opera, vol. i. col. 152) ; Esset 
autem inter istas politias ilia melior 
quam aliqua singularis quae ex regali 
et aristocratiacomponeretur, ut in regno 
Franciae, ubi rex instituit parlamen- 
tum, a quo judicari non refugit, Esset 
vero omnium optima et saluberrima 
politia quae triplicem hanc bonam 
complecteretxnr, regalem, aristocratiam, 
©t timocratiam. 

® Id., * De considerationibus quas 
debet habere princeps ’ ( Opera, vol. ii. 
col. 850) : Quid ©nim minus tolerabile, 
quam si universam rempubiicam una 
unius sententia presumet pro libito 
versare reversareque, cum verissim© 
dicit canon, ‘ Quod omnes tangit ab 
omnibus debet approbari,* Ab omni- 
bus intellige, vel a major© omnium 
sanioreque consilio.** 
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terms, and says it ■would be well that the nobles, clergy and 
citizens should be called together from the different parts of 
France, who know and could set out the miserable conditions of 
their various provinces.^ Geison, that is, preferred a mixed 
constitution, and this not only in the State but in the Church. 
In one of his most important works, which was related to the 
Council of Constance, and in which he discusses at length the 
nature of authority in the Church, he speaks of the best form 
of constitution for the Church as being like that of Israel under 
Moses, a mixed authority, royal, aristocratic, and “ timo- 
cratic.” ^ It is indeed evident that the constitutional con- 
ceptions of Gerson about the proper organisation of political 
authority are closely related to his parallel conceptions about 
the constitution of the Church. 

In other passages to which we have referred in a former 
chapter Gerson expresses the principle that the royal authority 
should be limited and restrained, under the terms of the King’s 
relation to the law. In the treatise we have just cited “ De 
Potestate Ecelesiastica ” when enumerating the forms of 
government which, according to Aristotle are good, he describes 
them aU, the monarchy, the aristocracy and the “ timocracy ” 
as being according to law;® and again in another place, 

^ Id., ‘Sermo ad regem ’ (Opera, diam de populo et singulis tribubus sub 

voL iv. eoi. iiU7) : “ Tales ad cuiniilia Moyso, reetores sumebantur.*^ 

vooari deberent qui timereut Deum et ® Id., ‘Do Potestate Ecelesiastica,’ 
periculum propriae eorum oonscientiae, Consideratio xiii. (Opera, vol. i. col. 1 38) : 

et qui bonum commune private© et “ Describitur regnum, quod est politia 
propriae proponorent utilitati. . . . sub uno bono. Vel expressius quod est 
Juxta banc eonsiderationem valde congregatio communitatis perfectae 
videretur expediens, ut de princi- sub uno, secundum leges suas bonas pro 

palioribus regni partibus nonnulli republica. . . . Describitur aristo- 
vooarontur et audirentur, tarn nobiles, cratia quod est politia sub paueis bonis, 
quam clerici et cives, qui libere misera- vel expressius quod est congregatio 
bilem statum patriarum suarum ex- communitatis perfectae sub paueis, 
ponerent.” reipublicae per leges suas principaliter 

* Id., * De Potestate Ecelesiastica * intendentibus ut senatus. Describitur 
(Opera, vol. i. col. 123) : “ Consideratio politia appropriate nomine seu timo- 

viii. Maneat ecelesiastica politia cratia . . . quod est congregatio 

optimo regimino ; quale fuit sub Moyse commmutatis perfectae sub plurimis 
gubernata, quoniam mixta fuit ac utilitatem reipublicae per leges suas 
triplici politia. Regali, Moyse, aristo- principaliter intendentibus.” 
cratica in 72 senioribus, et timocratica 



OHAP. IIlJ 


POLITICAli WEimBS. 


163 


every Prince 'and Prelate should follow, the ■ example of the 
humility of Jesus in submitting to the law of circumcision| even 
if the Prince is said to be legibus solutus/' he should submit 
to the law which he has made, both as an example to his 
subjects and to show his reverence to God. ^ In another 
place again, in a discourse against John of Paris’ assertion of 
the right of tyrannicide, he says that even the King cannot 
slay any man ■without due process of law ^ ; and in another 
place in words which we have already cited, that the King 
of Prance submits in many cases to the judgment of the 
Parliament.® 

Finally, in one passage incidental to his discussion of the 
authority of the Church in the last resort to depose the Pope, 
Gerson cites Aristotle as teaching that the community has the 
power to correct, and even to depose the Prince if he is in- 
corrigible. And he adds, this power cannot either be taken 
away from or abdicated by a free community, which has the 
power to determine its own affairs.^ 

We may put beside these judgments of Gerson those of Peter 
d^Ailly, the Archbishop of Cambrai, as expressed in an im- 
portant tract which he wrote in connection with the Council 
of Constance. He contends that it is not expedient that the 
Church should be governed by a purely regal constitution, 
and, turning to the State, he admits that the Monarchy in 


^ Id., ‘ Sermo in Die Circumoinoms * 
{Opera, vol. i. coL 240) : “ Ad apparen- 
tem gratiam Dei in circumciaione 
hnmiiis pueri Jesu, princeps et prelatus 
quilibet, et si dicatur solntus legibus 
pati debet legem quam ipse tulerit, turn 
pro subditorum exemplo, turn pro 
reverentia praestanda Deo, ut appareat 
gratia Dei in eo, et non seeularia de- 
sideria videantur dominari.’* 

* Id., ‘Sermo contra assertionem 
Mag. Joannes Paris ’ (Opera, vol. i. col. 
399) : “ Sicut est rex, qui quidem rex 
non posset sine Juris ordine non moni- 
turn, non vocatum, non oonvictum in- 
terficere.’* 

* Id., ‘ Sermo, ad Begem * (Opera, 
vol. ii. col. 802) : “ Siout rex se subdit 


in multis casibus justitiae parlamenti.” 

Of. id., ‘ Sermo pro Viagio Regis 
Bomanorum * (vol. i. col. 162) : “ Ut in 
regno Pranciae ubi rex instiluit parla- 
mentum a quo judicari non refugit.** 

* Id,, ‘ De auferribilitate Papae ab 
Ecclesia ’ (Opera, vol. i. col, 161): 
“ Sicut enim tradit Arist. V. Pob. 
quod ad communitatem totam spectat 
principis vel correotio, vel totalis 
destitutio, si irremediabilis perse veret. 
Et haec potestas inauferabilis vol in* 
abdicabiiis est a communitate libera, 
quae de rebus suis facere potest ad 
libitum, nee per appropriationem vel 
aliquam legem potest suspend! ; quanto 
magis hoc habebit ecclesia.” 
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which one ma)B rules according to virtue is the best of all 
simple forms of government, but a mixed government, in 
which Aristocratic and Democratic elements are combined 
with Monarchy is better, for in such a government al have 
some part,^ and he maintains as 8t Thomas and Gerson had 
done, that this was the nature of the government of Israel as 
originally instituted by God,^ 

It is also interesting to observe that, in discussing the 
question whether the Pope was subject to the government of 
a General Council, he says that the principle that the greater 
is not judged by the less is not always true, for the King of 
Prance, though he is greater than any other in the Kingdom is 
often, in some cases, judged by the Parliament, and judgment 
is given against him.® 


We put beside these theories of the authority of the ruler in 
Gerson and Peter dbiilly, those of some of the most important 
Canonists of the fifteenth century, Zabarella, “ Panormitanus,’’ 
and Turrecremata, for their opinions correspond rather with 
those of Gerson and d^Ailly than with those of the Civilians* 
We may begin by observing that “ Panormitanus ” is clear 
that political authority is the result of sin ; if it were not for 


this, all men would be equal.' 

^ Peter D’Ailiy, * Be Ecclesiae et Car- 
dinalium auctoritate’ (Gerson, Opera, 
vol. i. col. 918) : “ Sciendum est, quod 
licet regimen regium, in quo unus 
singulariter principatur multitudini 
secundum virtutem, sit melius quolibet 
alio regimine simplici, ut ostendit 
philosophus III. Politioorum, tamen si 
fiat mixtum cum aristoeratia, in qua 
plures dominantur secundum virtutom, 
et cum deiiiocratia in qua populus 
principatur, tale regimen melius est, in 
quantum in regimine mixto omnes 
aliquam partem habent in principatu : 

©t otiam quia, licet regimen regis sit 
optimum in se, si non corruinpatur, 
tamon piopter magnam potestatem, 
quae regi concecUtur, do facile regimen 
degoneret in tyrannidem, nisi sit in 


This does not mean that 

rego perfect a virtue, quae raro et in 
paucis reporitur.’* 

2 Id. id. id. 

® Id. id. (Gerson, Opera, vol. i. col. 
931) : Ad hanc autern rationom, 

respondetur primo, quod maior rationis 
licet regulariter sit vera, tamen quan- 
doque faliit. Nam rex Franciae, qui 
est major ©t superior in toto regno, 
saepe in aliquibus casis judicatur, et 
contra eum fertur sententia in suo 
parlamento.” 

* Panormitanus: Comm, on Decre- 
tals i. 33, 6 (vol. i. part ii. fol. 125) : 
“ Fatendum est quod exercitium juris- 
dictionis non oompetit contra bonos ; 
unde si non esset peccatum non opor- 
teret habere superiorem, sed omnes 
humanitus ©ssent a©quales.” 
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these CanoDists conceived of government as coming ' directly 
from; God. On the contrary, Zabarella, at least, emphaticaly 
maintained that normally it was derived immediately from the 
community. ■ He cites the ‘‘philosophers’’ as saying that 
the rule (regimen) of the State (civitas) belonged to the con- 
gregation of the citizens or its valentior pars,” and he infers 
that it may therefore be said that the rule of the world be- 
longed to the congregation of the men of the whole world, 
or their valentior pars.” ^ He refers to the authority of 
Aristotle for the first part of his statement, but his reference 
to the valentior pars ” suggests rather a reference to Mar- 
silius. In another place ZabareUa says that a kingdom may 
arise in one of three ways : by the revealed will of God, by the 
consent of those who are ruled, or by violence ; the third, he 
says, is not to be justified, it is merely de facto.” The usual 
method, he evidently means, is by consent.^ 

He applies this principle to the Eoman Empire, for the whole 
“Plenitudo Potestatis ” was in the first “ universitas,” and 
thus it has been said that the Eoman people, while transferring 
its authority to the Prince, also retained it, for it could not 
make a law which it could not revoke.^ Again he says that 
the Eoman people had transferred their authority to the 
Prince by the Lex Eegia, and mentions that he had seen in 
the Church of the Lateran a brazen tablet which described 
the powers given by the Eoman Senate and people to Ves- 


1 ZabareUa : Comm, on Decretals I. 
vi. 6 (fol. 107) : Sic enim dicunt piiilo- 
sophi quod regimen civitatis consistit 
penes congregationem civium, vel ipsins 
eongregationis partem valentiorem, 
qnae sententia colligitnr Aristotele, 
tertio politicorum, c. viii., et confor- 
miter dicendum e/t qiiod regimen orbis 
pones congregationem hominum totius 
orbis, vel ipsius partem valentiorem 
consistat.** 

2 Id. id., I. vi. 34 (fol. 149, v.) : 
“ R-egnum in terris surgit tribns modis, 
prime per Dei voluntatem aliquo modo 
revelatnm hominibus, seenndo modo per 
consensum eorum qni reguntur, tertio, 
per violentiam. . . . Tertio modo non 


expedit justificare, quia ilia est de 
facto.*' 

* Id., I. vi. 6 (fol. 110, V.) : “ Nam in 
prima xiniversitate est totalis plenitudo 
potestatis tamquam in fundamento, 
ut ibi per hoc quod dicitur quod populus 
Romanus transferendo jurisdictionem 
in principem, etiam in se retinuit, quia 
non potuit a se abdieare, statuendo 
legem a qua non posset recedere, . . . 
Et oolligitur quod major est potestas 
populi quam magistratus ipsius. Ex 
hoc dicit Gulielmiis de Cuneo, S, 
de legi. non ambigitur (Dig, i. 3, 9) 
populum Romanum posse revocare 
pptestatem datum principi.** 
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pasiaDLj and lie says, tliat it was clear from tMs tablet that the 
people had not; transferred ah their power to the Prince, but 
had retained the power of making, laws,; but he adds, that 
however this might have been once, all power had come to be 
in the hands of the Prince.^ Government then, while it 
arose from the Divine institution, is conceived of by him 
as normally taking its origin from the community ; it is there- 
fore valid and legitimate even among the infidels, and he cites 
the authority of Innocent lY.^ 

These are significant principles, about the nature and source 
of government, hut it is also important to observe that 
Zabarella held that the Electors of the Emperor acted not in 
their own names, or as individuals, hut as Lupoid of Babenberg 
had said, as a Collegium, that is they elected the Emperor 
by a process which represented the universitas of the 
Eoman people. The Electors were ^‘'surrogati populo Eomano,” 
and thus they had the same power as the Eoman people had 
exercised in the case of JSTero, of deposing the Emperor, especi- 
ally with the tacit consent of the Pope,® 

* Id. id., I. vi. 34* **Vidi tamen Cf, also vol. v. p. 33. 
aeneam tabiilam, quae adhuc est * Id. id., I. vi. 34 (fol. 150, r.) ; **Ad 
Bomae in Ecclesia sancti Jo ; Lateran: secundum, de forma electionis, dico, 
in qua descripta est potestas per sen- quod haec questio presupponit aliam, 
atum et populum Komanxmi tradita an isti eligant tanquam collegium, an 
Vespasiano. Et ex ilia tabula constat tanquam singuli ; et quod tamquam 
non omnem potestatem ab initio fuisse singuli tenet Hostiensis hie, sed quod 
translatam in principem, sed sub istis tanquam collegium tenet Leopoldus in 
capitulis, ita quod etiam post transla- traotatu De Juribus Kegni et Imperii 
tionem remansit potestas Komano Komanorum c. vi. . . . et movetur 
populo condendarum legum, quod vult quia isti eligunt jure populi Romani ; 
ita § et quod principi, et § lex quae et qui surrogatur alteri censetnr eodem 
precedit (Inst. i. 2, 4*6). Et S, do leg, 1. Jure ; popuius autem Romanns per 
de quibus (Dig. i. 3, 32). Quicquid exercitium representantem universi- 
autem tunc fuerit, postea sic invaluit, tatem populi Romani eligebat, , . . 
quod omnes potestas esset in principe.’^ et hoe videtur consonum veritati. . . . 

® Id. id., iii. 34, 8 (fol. 201, v.) ; Si haec praesapponimus quod in hoc 
**Dicit Innocentius quod dominia, sunt surrogati populo Romano, dicen- 
possessiones et jurisdictiones licite sine dum est, quod sicut popuius Romanus 
peccato possunt esse apud inddeles, ex causa poterit imperatorem deponere, 
haec enim non tantum pro infidelibus sieuti dicitur factum de Nerone, qui, 
(fidelibus ?) sed pro qualibet rationabili fuit a senatu judicatus et depositus, ut 
creatura facta sunt.” est in historiis, ita et isti ex causa hoc 

Cf. Panormitanus: Comm, on Deere- possunt, precipue tacite approbante 
tals ii. 34, 8, fol. 177. Papa.” 
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; Zabarellaj however, discusses this , question further 'and 
says that there 'was a difference of opinion, about the power of 
revoking the authority granted' to the Prince.: ■, He, cites 
GuL de Cuneo as mamtaining. this could be done, and Baldus 
as maintaining the opposite, because the jurisdiction of the 
Eoman people had been transferred by Constantine to the 
Pope. He seems himself to agree with GuL de Guneo, for 
the donation only related to the jurisdiction of the Eoman 
people over the City of Eome, not over the world. The 
Electors, as surrogati ” of the Eoman people, can therefore 
for Just cause depose the Emperor. This at least Is the case 
when the Emperor Elect has not yet been crowned and 
approved by the Pope. This is, Zaharella says, his own 
opinion, but he submits his opinion to the judgment of those 
who might be more competent.^ 

These general principles of government, and of the authority 
of the ruler, are also developed by Turrecremata, and it is worth 
while, at the risk of a little repetition, to put his views together. 
TuxTecremata was commenting, not on the Decretals like the 
majority of the Canonists of the time, but on the Decretum of 
Gratian, and this gives him occasion for a more systematic 
exposition of the theory of law and government. It is also 
obvious that he wrote under the influence of StJ Thomas 
Aquinas, rather than that of the Canonists. 

We may begin with his observation, drawn directly from 
St Thomas (Summa Theologica I, 2, 90, 3), that the ordering 

1 Id. id., i. 6, 34 (fol, 150) : “ Be hoc populi Romani quoad orbem ; et, dafco 
tamen anpopulus Romanuspossit revo- quod sit sublata, taman representatur 
care potostatem datam prineipi varie in istis electoribus, qui, ut predixi sur- 
scribitur. . . . Sed quod possit, no, ibi rogantur populo Romano, et sic videtur 
GuL de Cuneo, et pro hoc quia pop ulus procedere, quod predixi, quod possint 
non potuit sibi legem imponere, a qua imporatorem ex causa deponere. Et 
non possit recedere, ff. De Legi, si quis saltern hoc videtur procedere, quando 
in prin, testarnenti. , . . Sed bene facit electus in Imperatorem nondum est 
illud 0 . ibi a cuncto populo, ex quo coronatus et sic non approbatus per 
colligitur, quod major est potestas Papam, quia non habet jus nisi ab 
populi quam magistratus ; et de hoc electoribus. In hoc autem, quia forte 
ibi per Baldum in contrarium , , . quia pendet in facto, non pretendosermonem, 
jurisdictio populi Romani quoad urbem paratus etiam in piremissis acquiescere 
per Constantinum translata in Papam ; sententiis melius seatientium,” 
sed per hoc non toilitur jurisdictio 
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of tilings for the common good belongs eitliei* to the whole 
multitude j or to one who holds authority in the place of the 
whole multitude, and has the care of the whole multitude.^ 
Again he takes from St Thomas the description of the various 
forms of government, the monarchy, the aristocracy, and 
the democracy, and the statement that the best form of 
government is that which is composed of all these elements, 
and in which the law is made by the majores natu cum 
plebibus,” ^ In another place he discusses the question 
whether it is better to be governed by the law or by the best 
king, and he replies dogmatically that it is better that all things 
should be ordered by the law, than by the will of any one 
person.^ Turrecremata is really touching upon that distinction 
between the regimen politicum and the regimen regale 
with which we have already dealt A He also sets out the 
general distinction between the king and the tyrant. The king 
is one who governs rightly and for the common good, while 
the tyrant rules perversely and for his own profit.® It is, 
however, more important to observe that he follows St Thomas 
in maintaining that men are only bound to obey their princes as 
far as the order of justice requires, and therefore subjects are 
not bound to obey them if their authority is usurped or if they 
issue unjust commands.® In another place and in some detail 


^ Turrecremata : Comm, on Gratian 
Decretum, D. 2, 4 (p. 62) : “ Respondeo 
dioendum, quod non cujuslibet hominis 
est ieges condere, sed aut principis aut 
totius multitudinis. Probatur ista 
conclusio sic, quod lex proprie et princi-* 
paliter respicit ordinem ad bonum com- 
mune. Ordinare aliquid in bonum 
commune est vel totius multitudinis, 
vel alicujus gerentis vicem totius multi', 
tudinis, ergo condere legem vel pertinet 
ad totam muititudinem, vel ad perso- 
nam publicam, quae totius multitudinis 
curam habet, quia et in omnibus aliis 
ordinare in finem est ejus cujus est 
proprie ille finis.” 

» Id. id., D. 2 (p. 61). 

® Id. id., D. 4 {p. 58) ; “ Quarto 
quaerebatur. Utrum melius esset 
omnia lege ordinari, quam regi optimo 


viro, sive quam dimittere judicis arbi- 
trio. . . . Respondeo, quod melius est 
omnia ordinari lege, quam arbitrio 
quorumcunque coramittere.” 

*■ Cf. vol. V. pp. 71-76 and p. 142 of 
the volume. 

» Id. id., D. 4 (p, 60). 

» Id. id., D. 8 (p. 85) : “ Ad ter- 
tium dicendum quod principibus secu- 
laribus in tantum homo obedire tenetur 
in quantum ordo justitiae requirit, et 
ideo si non habent justum principatum 
sed usurpatum, vel si injusta precipiant, 
non tenentur eis subditi obedire, nisi 
forte per accidens propter vitandum 
scandalum vel periculum.” 

(This is a direct quotation from St 
Thomas Aquinas’ Summa Theologies 
ii. 2, 104, 6.) 
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lie follows St Tliomas in the discussion of the nature and limita- 
tion of: men’s ohligatioii to obey the law. Laws may be unjust 
for various reasons, , because they .are contrary to human well- 
being, or because the ruler imposes burdensome laws on his 
subjects, not for the common good, but to satisfy his own greed, 
or because the legislator exceeds the authority which has been 
given him, Such commands should be called acts of violence, 
rather than laws, as St Augustine had said, “ that is not law 
which is not just, and therefore some laws are not binding on 
the conscience.” ^ 

There is little or nothing in the passages on which Gratian 
is commenting to suggest this particular mode of dealing with 
the authority of the ruler and the law ; and Tufrecremata 
may have intended to correct an impression which might be 
derived from these passages in Gratian if taken alone, that 
obedience was always binding. It is important to observe 
that the political theory of St Thomas was still understood 
and treated as having great authority. 

We can now turn to Germany and some very significant 
observations of Nicolas of Cusa. 

Every ordered empire or kingdom, he says, takes its origin 
from election ; it is thus that it cau be conceived of as set up 
by the providence of God ; and, more broadly still, all ordered 
superiority arises from an “ elective agreement of free submis- 
sion ” ; and all autbority is recognised as Divine when it 
arises from a common agreement by the subjects.^ We are 


i Id. id., D. 10 (p. 102) : Tertio 
leges humanae frequenter ingerunt 
calumniam ©t injuriam hominibus 
secundum illud Isa. x:., ‘ Vae qui con- 
dunt leges iniquas.’ . . . Sed licitum 
est unicuique oppressionein et violen- 
tiam evitare, ergo leges humanae non 
imponunt homini necessitatem quan- 
tum ad conscientiam. . . , Respondeo 
dicendum tamen juxta St Thomas in I. 
Secundae, q. 96, Art. iv. Quod leges 
posit ao humanitus vel sunt justae vel 
injustae, &;c. (Quoted directly from 
St Thomas Aquinas.) 


* Nioolas of Cusa, ‘ De Concordantia 
Catholica,’ iii. 4 (p. 360) : “ Omne enim 
ordinatum imperium vel regnum (ut 
superius quodam loco dictum est) ©x 
electione ortum capit et tunc vera Dei 
providentia censetur praelatum. . . . 
Ecce, si ea quae superius habentur ad 
mentem revoces, quomodo omnis supe- 
rioritas ordinata, ex electiva concor- 
dantia apontaneae subjectionis exoritur: 
et quod populo illud Divinum Semina- 
rium, per communem omnium homi- 
num aequalem nefiessitatem et aequalia 
jura inest, ut omnis potestas quae 
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reminded of the sweeping phrase of the Sachsenspieger ** al 
werlik geriohte he vet begin von kore.” ^ 

Again, the principle of free election does not arise from 
positive law or from the authority of any one man, but from 
the Natural and Divine Law. The Electors, therefore, who 
were created with the common consent of all the German and 
other subjects of the Empire in the time of Henry II. have their 
authority fundamentally (radicalem vim) from the coiniiion 
consent of all those who could by Natural law ha ve created the 
Emperor, and not from the Eoman Pontiff, who has no power 
to appoint a King or Emperor over any country without its 
consent.^ 

In another place Nicolas lays down the same conclusion, 
but %vith even greater breadth ; every political order, he says, 
is founded on the law of Nature, and if it contradicts this, it 
has no validity. He admits that the wiser and better men 
should be elected to make laws and to rule according to them, 
for they are naturally the rulers of other men ; but they have 
no coercive power over the unwilling. Por all men are by 
nature free, and therefore all government (principatus) arises 
only from agreement and the consent of the subjects (consensu 
subjectiva) ; it cannot be created except by election and 
consent.^ 


principal! ter a Deo esfc, sicut et ipse 
homo, tunc divina censeatur, quando 
per concordantiam communem a sub* 
jeotis Qsoritur.” 

1 GL vol. hi. p. 153. 

* Nicolas of Cusa. Id., hi. 4 (p. 360) ; 
“ Hoc esfc hind ordinal um spritualis 
colligantiae divinum matrimoniuin, in 
radice durativae concordantiae collo- 
catum, per quod ista respublica, optime 
ad finem ©ternae foelicitatis summa 
pace dirigitur. Et quia hujus radices 
divini ot humani juris suporius haben- . 
fcur, non replico idem ; suflicit scire 
quod eleotio libera, a naturali efc divino 
jure de pendens, non habet ortnm a 
positivo jure, aufc homine quocunque, 
ut in ©jus arbitrio axistat, quoad hoc, 
validitas eiectiorus, maxime in eiigendo 


regem efc imperatorem, cujus esse efc 
posse ab uno homine non dependit. 
Unde electores qui communi consensu 
omnium Alemannorum et aliorum qui 
imporio subjecti erant, tempore secundi 
Henrici constituti sunt, radicalem vim 
habent ab ipso communi omnium 
consensu, qui sibi naturali jure Impera- 
torem const! tuere potcrant : non ab 
ipso Romano ponfcifice, in cujus potes- 
tate non est dare cuicunque provinciae 
per mundum regem vel imperatorem, 
ipsa non oonsentiente.” 

* Id. id., ii. 14 (p. 319) ; “ Omnis 
constitutio radicatur in jure naturali, 
©t si ©i contradicifc, constututio valida 
esse nequit. . . . Unde cum jus nat- 
urale, naturaliter rationi insit, tunc 
cognata est omnis iex homini in radio© 
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' In the Preface to Book III. Mcolas expressed Ms preference 
for , monarchy, hut he prefers an elective monarchy to one 
which had originally heen created by election, and was trans- 
mitted by hereditary succession.^ And he goes on to contend 
that it was .right that every human government should corre- 
spond to the type of Christ Himself ; he was both God and man, 
and every government has both a human and a Divine origin. 
All majestas ’’ is sacred and spiritual: it comes from God, 
but also from man j Christ was born both God and Man of 
the Virgin and with her free consent, and thus all government 
shoiiid arise from the Church or Congregation of men by pure 
consent, not by violence or ambition or corruption. For 
Christ was under the law, and came not to destroy but to 
fulfil it.2 

sua. Ideo sapientiores et prostantiores tuno quia in vera regiminis ordine, 
aliis reotores eliguntur, ut ipsi e sua ipsius rectoris electio fieri debet, per 
naturali clara ratione sapiontia et quam electionem constituatur rector, 
prudentia praediti, Justas leges eliciant. Judex eligentium : tunc ordinata et 
et per eas alios regant, et caussas recta dominia et presidentia per elec* 
disoutiant, ut pax servetur, sicut sunt tionem constituuntur.” 
respousa prudentum, 2 List. Ex quo ^ Id. id., iii. Preface (p. 366) i 
evenit, quod ratione vigentes, smifc “Inter autem omnia temperati princi- 
nattiraliter aliorum domini et rectores : patus genera, raonarchicus prae-eminet. 
sed non per legem ooercivam, ant Judi- Inter autem species hujus, principatua 
cium quod redditur in invitum. Unde temporalis, monarchicus, qixi per elec- 
cum natura omnes sunt liberi tunc tionem constituitur, absque successori- 
omnis principatus, sive consistat in bus, praefertur ei qui per electionem 
lege scripta, sive viva apud principem, constituitur cum ipsis suocessoribus.** 
per quern principatum coercentur a * Id. id., iii. Preface (p. 366) ; “ Sed 
malis subditi, et eorum regulatur liber- haec radix ad omnia cum his premissis 
tas ad bonum metii poenarum, est a sufiicit, quod quemlibet principatum 
sola concordantia et consensu subjec- inter Christi fideles, oportet Christo, 
tiva. Nam si natura aeqne potentes ot cujus figuram et successionem gestat, 
aeque liberi homines sunt, vera et ordi- in typo conformari. 
nata potestas unius communis aeque Kespiciat itaque ad Christum, qui 
potentis naturaliter, non nisi eleotione est ipsa veritas, et primo consideret 
et consensu aliorum constitui potest, quoniam ipse est dominus et magister, 
sicut etiam lex ox consensu constituitur. Deus et homo : ita omnis principatus 
2 Dist. i. lex 8, Dist. quae cortra ex quodam divino et humane exurgit. 
(Gratian Decretum, D. viii. 2, 8), ubi . . . Sacra est omnis majestas etspiritu- 
dicit pactum inter se gentis aut civi- alis et a Deo ; est etiam ab homine, ut 
tatis. Generale pactum societatis Christus verus virginis Mariae filius. 
humanae est obtemperare regibus suis. Unde ex incorrupt a et intemerata 
Ecc© quia pacto generali convenit virgine, ejus liberali consensu inter- 
humana societas, velle regibus obedire ; veniente, dum diceret, fiat mihi seouu* 



172 


FIFTEENTH CBNTtXBY. 


[PABT II. 


From Germany we turn to Englandj and to the work of 
Sir John Fortescue. As we shall see, his political principles 
are developed with special reference to England, hut this does 
not mean that they are not also related to those of the writers 
whom we have just been considering and to the political 
tradition of writers like St Thomas Aquinas. 

In what seems to have been his earliest work he takes from 
St Thomas the definition of the hTaturai Law as participatio 
legis aeternae in rationali creatura,” and it is from the natural 
law that aU just kingship is derived.^ By this law alone can 
be determined the '' jus regnandi ’’ in any kingdom. This law 
is the source of all human laws, and they cannot properly he 
called laws if they depart from it.^ He repudiates the notion 
that Kingship could be taken as defined in such terms as are 
used by Samuel (1 Sam. viii.) ; this was not a statement of the 
Jus Eegis in general but of the King whom Israel had 
demanded.® 

So far Fortescue has been dealing with the general principle 
that all political authority is founded upon justice and the 
Law of Kature, bnt he then turns to the distinction between 
the dominium regale,’’ the dominium pohticum,” and the 
dominium pohticum et regale.” 

We have already dealt with this in an earlier chapter,^ 
with reference to the supremacy of the law, made by the whole 
community, and above the King, and we need not go into this 
again. We may, however, cite a passage from the * De Laudi- 
bus Legum Anghae,’ which draws out very emphatically 
the nature of the authority of the “Dominium Politicum 


dum verbam tuum, Christus nascitur 
Deus 6t homo. Ad modum hiijus, ex 
unica incorrupta ecclesia sive congre- 
gatione homimam, ex purissimo con- 
sensu prodire debet venis principatus ; 
non ex aliqua vioientia, non ex ambi- 
tione, aut pravitate simoniaca, sod ex 
puritate qua Christus in mundum 
propter amorem salutis populi dignatus 
est venire. . . . Christus enim sub lege 
erat, non venit solvere legem, sed ad- 
implere, humiiis et mitis corde, medicua 


mansuetissimus.’* 

^ Fortescue, ‘De Natura Legis 
Naturae,* i, 6, 

* Id. id., i. 10: “ Et per earn (Lex 
Naturae) solam disouti potest omne jus 
regnandi in quocunque regno quod 
superiorem nescit. . . . Haec lex 
namque mater est omnium legum 
humanarum, a qua si ipsae degeneranti 
iudigne vocantur leges.” 

» Id. id., i. 12, 16. 

* Of. pp. 141-14:3. 
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et 'Eegale/* as it : existed, in Fortesone’s Judgmeiity in 
England. .. .. 

TMs w form' of a dialogue between tbe Glian- 

celior , and ' tbe Prince of Wales. Tbe Prince had asked 
whether it was the Civil Law or the Law of England which 
he should study, and the Chancellor rebukes him for such 
an ‘‘evagatio ; for the King of England cannot change 
the law at Ms pleasure, his authority is not simply regale 
but “regale et politicnm’’; if it were simply “regale” he 
could change the Laws, and could impose talliages and other 
burdens on his people at his pleasure. TMs was the meaning 
of the doctrine of the Civil Law, “ Quod principi placnit,” 
but the authority of the Prince who governs politico ” is 
very different. The people indeed approve the government 
of the king, so long as he does not become a tyrant, but it was 
to avoid this danger that St Thomas had desired that the 
kingdom should be so ordered that the royal power should be 
restrained by the Law,^ 

Eortescue was, however, well aware of the fact that there had 
been kings of England who had been impatient of these re- 
straints, and he represents the Prince as asking why some of 
Ms ancestors had endeavoured to bring in the Civil Law. 
Eortescue answers in the person of the Chancellor. The law 


^ Id,, ‘Be Lauclibus Legum Angliae,* 
ix. : “ Dubitas nempe, an Anglorum 

legum vel civilium te conferas. , . . 
Non te conturbet, Pili Regis, haec 
mentis ©vagatio : Nam non potest Rex 
Angliae ad libitum suum legem mutare 
regni sui, principatu nedum regali, 
sed et politico, ipse suo populo domin- 
atur. Si regali tantum ipse praesset 
eis, leges regni sui mutare ill© posset ; 
tallagia quoque ©t cetera onera ©is 
imponere ipsis inconsultis, quale domi- 
nium denotanfc leges Civiles, cum 
dicant, ‘ quod Principi placuit leges 
habet vigorem.’ Sed longe alitor 
potest rex politic© imperans genti 
suae, quia nec leges ipse sine subdi- 
torum assensu mutare poterit, nec 
subjectum populum renitentam onerare 


imposicionibus peregrinis, quia populus 
ejus libere fruetur bonis suis, logibus 
quas cupit regulatus, nec per regem 
suum, aut quemvis alium depilatur; 
consimiliter tamen plaudit populus, 
sub rege regalitefr tantum principante, 
dummodo in tyrannidem ipse non 
labatur. Be quali rege dixit Philoso* 
phus III. Politicoruin quod melius ©st 
civitatem regi viro optimo quam lege 
optima. Sed quia non semper con- 
tingit presidentem populo hujusmodi 
esse virum, Sanctus Thomas, in iibro 
quern regi Oypri soripsit, de Regimine 
Principum, optare cense tur regnum sic 
institui, ut rex non vaieat populum 
suum tirannide gubernare ; quod solum 
sit, dum potestas regia lege politica 
cohibetur.’* 
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of England did not sanction the maxim of the Givil Law, 

Qnod principi placoit/’ for the King of England was bound 
by his coronation oath to observe the Law. Some English 
kings had been impatient of this, for they thought that they 
had not that freedom of government possessed by those who 
ruled according to this maxim, who could at their pleasure make 
and unmake laws, indict punishments, impose taxes, and even 
at their pleasure interfere in the Law Courts. Some English 
kings had therefore endeavoured to shake off the '‘ iugum 
politicum,’’ not understanding that the real power of both 
kinds of kings was the same, and that it was not a ‘‘ yoke,’® but 

liberty,” to rule the people politico,” a security to the people 
and a rehef to the king.^ In order to make this clear to the 
Prince, he draws out some of the effects of a regimen tantum 
regale,^® as they could be seen in France. He points out how 
the French people were preyed upon by the gens d’armes, were 
oppressed by ordinary and special taxation, by the burden of 
the Gabelle on salt, which they were compelled to buy, and 
their consequent poverty, their miserable food and clothing. 
The nobles indeed were not liable to taxation, but they 
were liable to be punished and even executed without any 
proper trial before the ordinary Judges, but in the King’s 
“ Camera.’® ^ In England, on the contrary, no one, not even 
the King, could take a man’s possessions without payment ; 
he could not impose taUiages, subsidies or any other taxes 

1 Id., ‘De Landibus,* xxxiv.: **Au- turn jura mutant, nova conduut, penas 
diyti namque superius quomodo inter iniliguut, ©t onera imponunt subditia 
leges civiles praecipua sententia eat* suis, propriis quoque arbitriis conten- 
maxima, sive regula, ilia quae sic canit, dencium cum velint dirimunt lites ; 
‘Quod principi piacuitjlegishabet vigor- quam moliti sunt ipsi progenitores tui 
em,’ qualiter non sanciunt leges Angliae, boo jugum politicum obiicere, nt coii- 
dum nedum regaliter, sed et politioe similiter et ipsi in subjectum populum 
rex ejusdem dominatur in populum regaliter tantum dominari, sed poeius 
suum, quo ipse in ooronacione sua ad debacchari queant ; non attendentes 
legia sue observanciam astringitur quod equalis est utriusque regis poten- 
saoramento ; quod reges quidam Ang- cia, ut in predicto tractatu de Natura 
liae ©gre ferentes, putantes proinde se Legis Natura© doeetur* ot quod non 
non libero dominare in subditos, ut jugum, sed libertas est, politic© regere 
faciunt reges regaliter tantum princi- populum, secui’itas quoqu© maxima, 
pantes, qui leg© civili, ©t potissime nedum plebi, sed ©t ipsi regi ; allevacio 
predicta legis illius maxima, regulant ©tiam non minima aoliecitudinis suae,'* 
plebem suam, quo ipsi ad eorum libi- * Id, id., xxxiv., xxxv. 
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, -witlioiit the' consent of the Kingdom in Parliament, nor 
could anyone be brought before .any court, except that of 
the Ordinary Judge ; and the people were well clothed and 
wellfed.^' 

The contrast which Fortesoue makes between the happy 
condition of England under a monarchy limited and controlled 
by law and the miserable circumstances of France is indeed 
very emphatic, but it is important to observe that Fortescue 
did not think that this arbitrary and uncontrolled monarchy 
had always existed in France ; in another treatise he speaks of it 
as the unhappy result of the long war with England. Saiat 
Louis, he says, and indeed the other kings of France, did not 
impose taxes upon the people without the consent of the three 
Estates, which had the same character as the Parliament in 
England.^ We shall see presently that Fortescue's conception 
of the actual contemporary constitutional condition of France 
was very far from adeqnate. 

It is interesting to compare Fortescue's conception of the 
nature of the French Monarchy with that which was expressed 
by an important and almost contemporary Frenchman, that 
is by Philippe Pot, the Sieur de la Eoche, as reported by Jean 
Masselin in his Diarium ’’ of the States General which met at 
Tours in 1484. We do not suppose that Masselin's report of 
de la Eoche’s speech to the Estates can be accepted as repre- 
senting in precise terms what he said, but it may be properly 
taken as expressing the general conceptions of that important 
section of the Estates to which Masselin and de la Eoche 
belonged. 

Jean Masselin was a Canon of the Cathedral, and a repre- 
sentative of the Eailliage of Eouen, and he put together 

1 Id. id., xxxvi. land, without the assent of the three 

* Id., ‘ Governance of Englai^d,* iii, : Estates, wich, when thai be assembled, 
** And how so be it that the French be the like to the Courte of Parlement in 
kynge reyneth uppon his people, Ingelende. And this ordre kepte many 
* dominio regali,’ yet Scynt Lowes of his successours into late dayia, that 
sometyme kynge there, nor any of his Ingelende men made such wane in 
progenitors sette never tayles or other Fraunce that the III. Estates durst 
imposicions uppon the pepie of that not come togodre.** 
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in the form of a ^^Diarium,” or Journal, an account of the 
proceedings of the Estates. There was mnoh discussion, he 
says, of the powers of the Estates, especially with regard to 
the appointment of the Ooimcil of Begency during the minority 
of the King (Charles VIII.), and he then gives an account of 
the speech made by the Sieur de la Boche. 

De la Boche begins by contending that the decision on this 
question belonged not to the Princes of the Blood, but to the 
Estates,^ The Kingdom was a ‘‘ dignitas,’’ not an '' heredi- 
tas,*' and when the Commonwealth was left without a ruler, 
the care of it belonged to the States General, not that they 
should themselves govern, but that they should appoint those 
most worthy to do this.^ This leads him to a discussion of the 
origin and nature of kingship. He had learned, he says, from 
history and from his ancestors, that in the beginning kings were 
created by the will of the people, and that they appointed 
those who were pre-eminent in virtue and industry. Princes 
do not rule for their own benefit, but, forgetting their own 
concerns, they should set forward the good of the Common- 
wealth; those who act otherwise are tyrants. It is of the 
greatest importance to the people by what law and by what 
ruler the Commonwealth is to be guided. The BespubMca 
is the res populi ” as they had often read.® 

^ Jehan Masseiin; “Biarium Sta- 
tuum Generalium Franciae, habitorum 
Turonibus anno 1484,” ed. ‘ Collection 
des Documents In6dits/ A. Bernier, 

Paris, 1835, p. 140. 

* Id. id., p. 246 : “ Ad quod accedit 
quod regnum dignitas est, non hereditas, 
quae nequaquam debeat, instar haere- 
ditatem, ad naturales tut ores sanguine 
scilicet propinquos, continuo devenire. 

Quid ergo ? Num respublica absque 
rectore vacua, et omnibus exposita 
manebit ? Minima profecto : sed ad 
statuum generalium examen primum 
defertur : non quod earn per se ipsi 
procurent, sed quod ei preficiantur 
dignissimi quique statuum judioio.” 

* Id. id., p. 146 : “ Et ut res pati-. 
fioiamus, historiae predicant, et id a 


majoribus meis accepi, initio domini 
rerum populi suffragio reges fuisse 
creates, et eos maxima prelates, qui 
virtute et industria reliquos anteii'ent. 
Ad utilitatem enim suam sibi quisque 
populus rectores eligebat. Siquidem 
principes non ideo praesunt ut ex 
populo lucrum capiant ac ditentur, sed 
ut, suorum obliti commodorum, rem- 
publicam ditent et provehant in melius. 
Quod si aliter quandoque faciunt, pro- 
fecto tyranni sunt et nequam pastores, 
. . > Populi ergo maxime interest qua 
lege, quove rectore ducatur respublica, 
cujus si optimus rex, est optima res est, 
si secus, def ormis et inops. N onne crebro 
legistis rempubiicam rem populi esse ? 
Quod si res ejus sit, quomodo rem suam 
negiiget aut non curabit,” 
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A little later lie appeals to Eoman History against those 
who; wislied to atrribnte all power to the^ PrineOj for m Rome 
tlie magistrate was created by the election of the peoplej and 
no law was promulgated imtil it had been submitted to the 
people, and approved by them. He did not . however, here wish 
to discuss the power of the Prince who lawfully administered 
the Commonwealth, being of full age. The case before them 
was that where the King, on account of his minority, or for 
other reasons, conld not take hold of the government. ^ 

He had shown then that the Respublica was Ees 
populi,” and had been entrusted by the people to the King ; 
those who hold it by other means and without the consent 
of the people are tyrants, and ^^ alienae rei invasores/^ It 
was evident that the King (on account of his minority) could 
not himself rule the Commonwealth, and it was necessary to 
provide for its care by others. This responsibility did not 
pass to any one prince, nor to several, nor to all of them. 
It must return to the people who originally granted the 
authority ; the people must resume it, for it was the people 
who would suffer from the absence of government or from 
its bad administration. He does not suggest that the 
''habitus regnandi’’ or lordship should go to any one but 
the King ; but the guardianship of the kingdom, for the time 
being, belonged to the people and those elected by them : by 
the people, " populus,’^ he did not inean the " plebs alone, 
but all men, of aU conditions, for under the name of the States 
General were included the princes and all the inhabitants of the 
kingdom.^ 


1 Id., id., pp. 148, 9 : Quomodo ab 
assentatoribus tot a principi tribuitur 
potestas, a popxilo ex parte facto. Nam 
apud Bomanos quisque magistratus 
electione populi fiebat, nec aliqua lex 
promuigatur nisi primum populo relata 
ao eo probata fuisset. Adhue quoqne 
multis in terris veteri more rex elec- 
tione qneritur. Sed nolo nunc discu- 
ter© de potestate principis, qui per 
aetatem jure rempublicam administrat. 
Tantum in proposito nostro questio 


concludatur, cum rex ob minoritatem 
vel alias impeditur a regimine capes- 
sendo.” 

* Id. id., p. 148: “ Et imprimis 

vobis probatum esse velim rempubli- 
cam rem populi esse, et regibus ab eo 
traditam, eosque qui, vi vel alias, nullo 
populi consensu, earn habaore, tyrannos 
creditos, et alienae rei invasores. Con- 
stat autem regem nostrum rem- 
publicam per s© disponere non posse. 
Igitur ©am aliorum cma ac ministerio 


YOL. VI* 
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De la Eoclie continned by urging upon the States General 
that they were the elected procurators of all the Estates of the 
realm, and held the will of all in their hands ; they should 
therefore not be afraid to recognise that they had been sum- 
moned in order that the Commonwealth should be directed by 
their advice in the minority of the King. He argues that the 
contention of those ivlio said that the States General only met 
to grant taxes was in manifest contradiction to the historical 
facts. The Assembly of the States General was not something 
new, nor was it unprecedented that they should take hold of 
the administration of the Commonwealth during a vacanc3*, 
and entrust it to ujjright men ; preferably to men of the royal 
blood, if they were men of character ; and he cited various 
cases which illustrated this. It was the States General which 
decided between Philip of Valois and Edward III. of England. 
It was the States General who after two years granted the 
Eegency of the Kingdom to Charles (afterwards the Fifth) 
when King John had been taken prisoner by the English. 
It was the States General by whose advice the Idngdom was 
ordered in the time of Charles VI. He concluded therefore 
by urging them to set to the work of ordering and nominating 
the ‘‘ Council of Regency.’’ ^ 

proourari necesse est. Verumreapondi: excludi qiii regnum habitent.** 

Nee ad aliquem uxmm principem nee Id. id., p. 148: “Cum autem 

ad plnres, vel omnes simul, hoc in intelligatis vos universorum stotuum 
casu, revertitux. Oportet propterea, regni legatos et procuratores doetos 
ut ad populum redeat, hujus rei et omnium volnntatem vestris in mani- 
donatorena, qui earn quidem resumat, bus esse, cur coneludere timetis vos 
velut suam, praesertim cum hujus rei ad hoc maxime vocatos negotium, 
aut diuttxrna vacatio, aut mala regentia quatenus respublica ob minoritatem 
in suam semper solius perniciem regis, quodammodo vaeans, vostro 
redundet. Non sum tamen ejus consilio procuretur ? . . . Haec etiam 
mentis, ut dicam habitum regnandi, illos liqiiido refellunt, qui duntaxat 
eive dominium ad quomquam alium levandorum tributorum, non altorius 
quam ad regis transire personam ; operae vol finis gratia convent ionem 
sed regni tamen procuratioatquetutela, indict am arbitrantur. . , . Verum 
non jus, sive proprietas, pro tempore huio sentoiitiae manifestissime eon- 
populo vel ab eo electis jure tribuitiir. tradicit et experientia rerum, et pro- 
Populum autem appello, non plebem, cessus a nobis habitus, quo patuit 
nec alios tantum regni subditos, sed multas alias res a nobis tractatas fuisse. 
omnes cujusque status, adeo ut . . . . Non est autem res nova haec 
statuum generalium nomine etiam generalium statuum conventio. Non 
compiecti prineipes arbitrer, nec aliquos est inusitatum eos vacantem res- 
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; As has been , already said, we do not think it probable that 
the Sienr de la Eoche made a speech whose terms corresponded 
exactly with all this, but we think that what Masselin reports 
represents the political and constitutional ideas, of some , not 
imimportant number of the memljers of the , States General. 
It will be obserTed that what is said embodies three very 
important conceptions. The first,, which belo.iigs to what we 
may, call general political theory, that all authority originally 
comes from the community, and can come from no other 
source, and that this authority naturally reverts to the com- 
munity, when hy any accident the government it set np fails. 
The second, the general constitutional principle that the States 
General represented the authority of the whole community, 
and that their authority was not in any way limited to the 
granting of financial assistance to the Government. The third, 
that the appointment of the Eegency should not be carried 
out without the advice and consent of the Estates. We shall 
return to the proceedings of this meeting of the States General 
in Chapter VI. 


There is a very interesting treatise of about 1477 by Wessei of 
Groningen, which sets out some very important conceptions 
of the source and the nature of political authority. 

The primary subject of the work is the nature and limitations 
of the Papal and Ecclesiastical authority, and this belongs to 


publicae administrationem capessore, 
proborumque sui gremii virorum earn 
credore consilio ; omnino tamen prae- 
ferentes regii sanguinis virus, dumrnodo 
esssnt virtute praediti. 

Et ne longius hujus rei monumenta 
repetam, temporibus Philippi Vaiosii, 
cum inter eiim ©t Anglia© Regem Edu- 
ardum, pro jure regiiandi armis decer- 
taretxu', tandem inter ©os convenit, 
sicut jure debebant, nec veriti sunt rem 
tantam statuum generalium com- 
mitter© judicio : ©orumque pro Phi- 
lippo data sentontia, adversum Anglos 
defension© utimur. . . . Temporibus 
item Johannis, Franoiae Regis, cum 
©ventu belli et injuria for tuna© captivus 


teaerotur, nonne status politiam regnum 
et administrationem assumpserunt, 
ordinaverunt, commiserunt ? Et quam- 
vis ipsius Johannis filius esset Carolus 
Quintus, qui jam vigessimae aetatis 
annum compleverat, non est tamen 
continue ei regentia oreciita, sed biennio 
post primam conventionem, rursus 
status Parisius congrogati, memoratus 
Carolus reipublicae regimen cepit, non 
alias quam eorum consensu ac decreto. 
Sed quid paulo vetustiora commemoro ? 
Regnum quidem, Oaroli Sexti tem- 
poribus, qui tluodenis fere patri suo- 
cesserat statuum consilio ordinatum ae 
proouratum fuit.*' 
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the literature of tlie Conciliar Movement, but in some chapters 
it deals -witii the general question of political authority. 

In one place Wesselius maintains that the true relation of the 
subject to the ruler must be carefully considered, for it is 
not one of an unconditional obligation, rather it is of the 
nature of a contract with the ruler, and if the ruler does not 
observe the law of the contract, the subject is not bound by 
it.^ This is a very sharp statement of that contractual con- 
ception of the nature of political authority which we have 
discussed in previous volumes. WesseMus, however, not only 
states the principle, but goes on to explain its rationale. All 
subjection should be voluntary, and should only be accepted 
after due deliberation upon the causes of it, and of the results 
which are to he expected from such subjection; and, inas- 
much as it is these which have led men to enter into the 
contract with a ruler, the contract is terminated if the con- 
ditions are not fulfilled,^ After praising the Franciscan 
custom of electing their superior from year to year, and 
urging that the relation between a Bishop and his diocese 
is terminable if he prove unworthy of his charge, he goes on 
to argue that it should be the same with Kings, for in every 
well-ordered commonwealth the chief magistrate should either 
be annually elected, or his authority should be restrained by 
the votes of those who have consented to it. What does 
election mean, he says, but the freedom of those who have 


^ Wesselius Grouingensis : ‘ De dig- 
nitate et potestate ecclesiastica/ xviii. : 
“ Consideratu dignum, quanto debet 
subditus praelato suo, et inferior suo 
superioxi. Hoc enim debitum non est 
conditionis ut sit debitum absolute, 
eed magis est pacti cum prelate. Non 
enim superior dominus est inferioris, 
licet inferiores dominos eos vocent, et 
superiores aliquando justis causis per- 
ferant. Nisi tamen superiores, juxta 
debitum pacti, legi pactionum aequi 
sint, non tenebitur subditus integro 
debito, sed quantum ille legem supe- 
rioris implet, catenus debitor est sub- 
ditus. Unde si prorsus legem ill© praela- 
torum abjecerit, jam tunc nullo debito 


ligatur subditus.’^ 

® Id, id. id. : “ Omuis enim ilia 

subjectio voluntaria et spontanea esse 
do bet, quare non subeunda nisi cum 
deliberatione. Beliberatio autem cau- 
sam considerabit et fructum. Unde 
quandocunque causa cum fructu eiusce- 
modi sunt, ut movere possent deliber- 
antem ante contractum, pari ratione 
solvunt obligatum, quando alter con- 
trahentium deficit in promisso. Fere 
enim ex natura hujus obiigationis est 
ut subditi superioi'em sibi eiigant, 
quatenus talem sibi eiigant, in quo et 
ex quo suae deliberationis fructum et 
causam proximo coni©ct€mt,’* 
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deliberated on it. . Kjiigs, therefore, are not to be obeyed in 
eTil things, but rather they may lawfully in regno tnrbari/^ 
unless this might cause even greater evils.,^ 

: ^ These are drastic and far-reaching principles which Wesselins 
sets out, but when we allow for the sharpness of the phrases, 
there is nothing new in them. The contraotnai conception was 
embodied in Feudalism, and in the whole political system of the 
Middle Ages ^ ' the principle of election or recognition corre- 
sponded with the constitutional practice, while the principles 
of limitation and deposition were at least perfectly familiar.® 
This is not, however, all which is important in Wesseli us. In 
another chapter he points out that the real meaning of St Paul’s 
words, There is no power except from God,’^ requires a careful 
examination. It is obvious that those who hold temporal or 
spiritual power may greatly err and lead those who obey them 
into mortal error. We must, therefore, resist the unrighteous 
authorities unless we wish to be partakers with them. The 
words of St Paul (Eomans xiii. 1) must therefore be interpreted 
by those which foUow, ‘‘ There is no power but for edification/’ 
The power, so far as it edifies, is from God, but he who ‘'edifies” 
by resistance also received the power of resistance from God.^ 


1 Id. id. id. : ** Deberet etiam simile 
esse de regibus. Unde in omni re- 
publica bene instituta, summus magis- 
tratus vel tempore vel auotoritate, ut 
vel annuus tautum sit, vel suffragiis 
consentientium ab insolentia compes- 
catur. Quid enim electio signat, nisi 
iibertatem deliberantis. Oportet enim 
parere meliori, et hunc debit electio con- 
iectare, a quo quantum electus deficit, 
pro tanto ei non est obediendum. . . . 
Ex hoc fundamento non solum regibus 
non parendum in malis, verum etiam 
iure deberent regno turban, nisi maiore 
damno timerentur accepta mala resar- 
tum iri.” 

* Gf. vol. iii. part i. chap. 4; 
part ii, chap. 6. 

® Of. vol. V. part i. chaps. 7 and 8. 

* Id. id., 23 : “Non perfunctorie 
aut superficialiter legendum aut intelli- 
gendum verbum apostoU ad Romanos, 


* Non est potestas nisi a Deo, et quae a 
Deo sunt, ordinata sunt. Itaque qui 
potestati resistit, Dei ordinatione re- 
sistit.* Possunt enim qui in potestate 
tam corporali quam spiritual! errare et 
graviter errare, ut in via Dei scandali- 
zent subjectos, et obedientes in mor- 
talem errorem praecipitarent. . , . 

Sceleratis ergo potestatibus oportet 
obviare, nisi velimus occulta societate 
participare. 

Verba igitur apostoli de potestate, 
sicut alibi moderant-ur, ipse dicens, 
‘ non est potestas nisi in edificationem,* 
intelligonda sunt, Quaterius enim 
aedificat potestas, a Deo est, et 
quatenus non aedificat, qui resistendo 
aedificat, a Deo potesfeatem resistendi 
habet. Posse igitur aedificare potestas 
a Deo est, et qui plus aedificat plus in 
potestate est.” 
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Wesseliiis was evidently anxious to correct tlie error of tliose 
who thought that all authority, good or bad, just or unjust, 
was a diviiie authority. This . conception had indeed been 
little regarded in the Middle Ages, but there are some traces 
of it in the fourteenth and fifteenth centuries, and the criticism 
of Wesseiius is therefore of some importance. 


It seems to us that it is important to observe at this point 
that the theory that in the last resort the unjust ruler might 
legitimately be deposed, had, at the outset of the fifteenth 
century, an important illustration in constitutional action, that 
is, in the deposition of the Emperor Wenceslas in the year 
1400. This may seem a somewhat unimportant occurrence, 
but, as we shall see later, it was not forgotten in the sixteenth 
century. 

It is therefore worth while to notice the terms in which the 
electors, that is the Archbishops of Maintz, Trier, and Cologne, 
and the Count Palatine, expressed their judgment and declared 
Wenceslas deposed. We do not, it will be understood, pretend 
to deal with the actual circumstances which lay behind their 
action, and its merits. We are only concerned with the con- 
stitutional principles which they assumed, and the terms in 
which they justified their action. 

They charge him with neglect to act for the peace of the 
Church and of Germany, with his betrayal of the authority of 
the Empire, specially in the case of Milan, and with the reckless 
way in which he had allowed his seal to be affixed to blank 
forms which he sold to his friends, and they accused him of 
having murdered many ecclesiastics and others.^ 


* * Doutsch© Boichstagsakteri,’ vol. 
ill. (Ed. Julius Weizsackor, Boyal 
Academy of Science, Munich, vol. iii. 
204) (p. 265) : Enumeration of charges 
against Wenceslas “ { 1) Nemlich daz 
©r dor heiligen Birchen ny zu fridden 
gehulfen hait, . . , (2) Bo hait er auch 
dez heilige Romische Bich swerlich und 
schodelichen eutgledefc und ©ngleden 
lasson, neme}j<‘h Meylan tind daz land 
m Lamparten, . , . (3) Er hait auoh 


vil stede und lande in Deutschen und 
Welschen Landen dem Biche zAigehSr- 
ende, und der ein teyl verfailen sint 
dem heiligen riche, uebergeben, und 
der nit geatditet, noch an dome heiligen 
Bich© behaiden ; (4) So hait er aucb 
umbe goldes willen dicke und vil syne 
freimde gesand rait ungeschrieben 
brieven, dy man nennet mombranen, 
dy doch mit synor majestat ingesigei 
besiegelt waren. . . . (6) So hait ©r 
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They, say that they had remonstrated. with him in vanij and 
had finally invited him to meet them at Ober Lahnstein and 
waited for him, but he had not come. The ■ Archbishop/of 
Maintz, therefore, in, the name of the electors, and' acting as 
in a court, declared Wenceslas deposed,^ and notified the 
Princes, lords and cities of the Empire that they were free 
from their oath of obedience to Wenceslas, while they con- 
tinued to be bound by their oath to the Empire and to the 
person who should be elected ’King of the Bomans.^ 

When we now endeavour to put together the political prin- 
ciples of the writers with whom we have dealt in this chapter, 
it is evident that there is a substantial agreement among them. 
They are clear that all political authority is derived from the 
community, that is, while they conceive of it as coming from 
God ultimately, directly and immediately it comes from the 
whole body of the community. It is indeed interesting to 
observe that Wessehus thought it well to correct the mis- 
interpretation of St Paul’s words, ‘‘The powers that be are 
ordained by God.^’ It is clear that, whether they were ecclesi- 
astics or laymen, they did not recognise the doctrine of what 
is called the Divine Eight of Kings ; they were clear whether 
they were Englishmen or Erenchmen that the authority of the 

auch ny kene acLte gehabt alle der zu dem ersten angerttffen, in Gerichtes 
mishel und Kriege, dy leider manche stad gesessen, in namen und wegen 
zijt in Beutschen und in anderen unsere vorgeschriben Herren und midde 
Landen des heiiigen Richs swerlioh Kurfiirsten des heiligen Romisohen 
und verterpHch gewesen und noch Richs und unser selbes, umbe diese 
werende sint. . . , (6) Er hat auch, egenanten und andere vile grosser 
das erschreglich und unmenschlich gebrosten und sachen uns darezu 
ludet, mit syns selber hand, und auch bewegende, abethun und abeseczen mit 
ubermiez ander ubelteden die er by dissem unserme TJrteil, daz wir than 
yme bait, erwirdige und bidderbe und geben in dieser sehrifft, den vor- 
prelaten paffen und geistlich lude, und genanten Herren Wencezlaus als einen 
vil andere erbar lude ermordet, erdrun- unniiczen versumeliehen unachtbaren 
ket, verbrand mit fackeln und sy entgleder und unwerdigen bant haber 
Jemerlichen und unmenschlicben wid- des heiligen Romischen Richs, von dem 
der recht getodet, das eym Romischen selben Romischen Riche und vor aller 
Konige unczemelichen stehet und der wirde und herlichkeit darezu 
ludet.” gehdreude.” 

1 Id. id., p. 257 : “ Und wir Johann * Id. id. id. 

ErzbischoU vorgenant, Gets namen 
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King was a limited authority, Gerson, d'Ailly, and Tnrrecre- 
mata emphatically prefer a mixed government, that iSj a 
government which included the aristocratic and democratic 
elements, as well as the monarchical. Gerson and d^Ailly in 
France, and Fortescne in England, are clear that the legal 
rights of the subjects are protected, even against the King, 
by the Courts of Law. Gerson, Zabarella, and Wesselins are 
even clear that in the last resort the violent and unjust ruler 
might be resisted and deposed. 

These writers, then, know nothing of absolute monarchy ; 
indeed, it is evident that such a conception would have seemed 
to them irrational and repulsive ; they all, like the Mediaaval 
writers in general, conceived of monarchy as the best form of 
government, but it was a monarchy hmited and conditioned 
by the law, and the good of the community for which it 
existed. 
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CHAPTER IV. 

THE THEORY OF THE DIVINE RIGHT. 

We Rave been carefully searching for the appearance of the 
theory of the absolute Divine authority of the King in the 
fourteenth and fifteenth centuries, as we have done in other 
volumes with relation to the earlier Middle Ages. 

In our first volume we pointed out that this theory was first 
explicitly stated by Gregory the Great, and in later volumes, 
that, in spite of his great authority, there is hardly any trace 
of it, except in a small group of imperialist writers, of whom 
the most important was Gregory of Catino, during the great 
conflict between the Popes and the Emperors in the eleventh 
and twelfth centuries. The great Mediaeval writers, like St 
Thomas Aquinas, ignore this theory, and even speak with 
confidence of the right to resist and even to depose the 
unrighteous ruler.^ 

The only writer of any importance in the fourteenth century 
who seems to us to have maintained the doctrine of the absolute 
Divine authority of the King was Wyclifie, and we have dealt 
with this in an earlier chapter. It seems to us that the con- 

^ We wish again to express our great mediaeval politics to this work, which 
regret that, owing to the troubled is, as far as we have seen, the most 
times in which it came out, our thorough study of the subject, within 
attention had not been called to the its limits. We are glad to find that, 
admirable work of Professor F. Kern, as we think, we are not compelled to 
* Gottesgnadenthum und Widorstands* alter the judgments which we have 
recht im Mittelalter.* We greatly expressed in former volumes, but 
regret that we were unable to consult Professor Kern has handled his subject 
it in writing our last volume. We with a fulness and precision which 
are glad to take this opportunity to command our admiration, 
draw the attention of students of 
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ceptioHwas wliolly alieE to the political thought of the fifteenth 
century, as we have so far considered it, but it found expression 
in two quarters, in ’ Spain in . 1445,. and in a work of Aeneas 
Sjdvius (afterwards Pope Pius II.) written apparently in 144fi. 

We cannot hero discuss the circumstances which lay behind 
the appearance of this conception in tlio proceedings of the 
Cortes of Olmedo in 1445, but it is evident that the country was 
in a highly disturbed and disorderly condition, not indeed 
uncommon in Spain in the fourteenth and fifteenth centuries, 
and it was very natural that men should set out in the strongest 
terms the urgent need of political order and obedience. 

However this may be, the principle of the Divine authority 
of the King, and the wickedness of resistance to him, is ex- 
pressed in very strong terms. After referring to the wars 
and revolts caused by some of the King’s subjects in Ms king- 
dom, the Cortes declared that the Divine Law expressly forbade 
men to touch the King, who was the Lord’s Anointed, or to 
speak evil of him, for he was the Vicar of God, or to resist him, 
for to resist the King was to resist the ordinance of God.^ 

This statement is rendered more significant when we observe 
that the Cortes went on to say that the revolters affirmed in 
their justification that they were acting in the King’s own 
interest, and in accordance with the law of the kingdom as 
expressed in the ‘ Siete Partidas ’ of Alfonso X. The passage 
from this law book, which they quote at length, certainly seems 

i ‘ Cortes of Castile and Leon,’ vol.iii. su rrey e principe, commo a quel que 
18 (Olinedo, 1446). Present, the King> es ungido de Dios, nin aun de rrctraer 
various prelates, noWes, doctors of the nin dezir del ningunt mal nin aun io 
King’s Council, and the Procurators of pensar en su espiritu, mas que aquel sea 
the cities and villas of the kingdom. tenido commo vicario de Dios e onrrado 

The Cortes presented a supplication commo por escelente, e quo ningunt 
to the King in which they first refer to non sea osado dole rresistir, por quelos 
the revolt of some of his subjects, que al rrey rresisten son vistos querer 
p. 458 : “ Oluidada la ley natural, por rresister ala ordenan 9 a de Dios, alo 
estilo dela qual las abejas han un qua! asi fazer todos son obligados e 
principe, e ias gruas siguen un cabdiilo, tenudos, non solo temiendo la ira de 
0 aque eilos acatan e obedesgen ; e Dios, e el mal e pena qiie dello los 
asi mesmo pospuesta la ley devinal, puede venir, mas aun por ia guarda de 
lo qual espresamente manda e defienda sus eon 85 ien 9 ias.” 
que ninguno non sea osado de tooar en 
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to sngi^est that the subjects should guard the King not only 
against themselves and foreignerSj but also against Mmseify, 
not only by good counsel, but by preventing him from ooia- 
mitting any act which, might dishonour him, and mjure Ms 
kingdom.^ The Cortes urged that the revolters were mis- 
interpreting the passage ; they cited a number of other passages 
from the ‘ Siete Partidas ’ on the nature of the authority of 
kings, which seemed to them to forbid such actions as those of 
the insurgents, and they contended that these should not be 
tolerated. It would, they said, be abominable and contrary to 
G od, and Divine and Human Law, that the King should be 
subordinate to his vassals and subjects, and should be judged 
by them ; for the King is the Vicar of God, who holds Ms heart 
in his hands ; he is the head and heart and soul of his people, 
who are his members, and owe him reverence and obedience ; 
his authority is so great that all laws are subject to him, for he 
holds his power from God and not from men.^ 

After further citations from the “ Puero de las leyes,” the 
Cortes urged that if anything in the ‘ Siete Partidas ’ was 
contrary to these principles, the King should revoke it “ de su 
cierta giencia e proprio motu e poderio absolute,’^ so far as it 


1 Id. id. (p. 469). These are some 
words they quote from the ‘ Siete Par- 
tidas,’ ii., 13, 25 ; E porende el pueblo 
deve mueho punnar en quardar su rrey, 
io uno por que lo han ganado espiritual- 
mente por don de Dios, e lo al natural- 
mente por rrazon e por derecho, e 
esta guarda quel© han de fazer es en 
i res maneras. La primera, de si mesmo, 
la segunda de ellos misraos, la ter9era 
delos estrannos. E la guarda que han 
de fazor a eJ de si mesmo es que non le 
dexen fazer cosa a sabiondas por que 
se pierda ©1 alma, ninque sea a mal 
©stanza e desonrra de su cuerpo e d© su 
lignago, o a grant dapno de su rregno.** 

2 Id. id. (p. 483) ; “ Lo quarto, por 
que cosa seria muy abominable e 
sacriiego © absurda e non menos 
escandalosa e dapnosa e contra Dios e 
ley divina e umana e rropugnante a 
toda buona poli§ia © rrazon natural © a 


todo derecho canonico e 9©uil, e ©nemiga 
de toda Justi^ia e lealtat, major mente 
delas leyes d© nuestros rregnos, si ©1 
rrey cuyo coragon es enlas manos de 
Dios, e lo el guia © inclina a todo lo quel 
plaze, et qual es vicario e tiene su logar 
enla tierra, e ©s cabe^a © cora^on e alma 
del pueblo, e ellos son su mienbros, al 
qual ellos naturalmente deuen toda 
lealtat e fidelitat e sujegiion e obedion^ia 
e rru6ner©u9ia o servi9io, e por ©1 se ha 
de guiar e mandar el derecho del 
poderio el quol ©s tan grande, especial- 
mente segunt las leyes de nuestros 
rregnos qu© todas las leyes e los 
derechos tienen so si, por qu© ©1 su 
poderio non lo ha delos omes mas de 
Dios, cuyo logar tiene en todas las cosas 
temporales — oviese de ser e fuese 
sugeto asus vasallos e subditoa e 
naturales, e por ellos Juzgado.” 
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might be contrary to the aforesaid laws of the '' ‘Fmm ” and 
** Ordinamicnto.” ^ 

It would be difficult to find a more emphatic assertion of the 
doctrine of the DiYine Eight of the King, and of his absolute 
authority as above the Law. It is possible that this may be 
related to the attempt made by Jnan II. at the Cortes of 
Palencia in 1431 to annul the provisions of the Cortes of 
Bribiesca in 1387 and to give his Briefs the authority of law, 
which we have already considered; but as we have seen, 
Juan II. had been compelled to withdraw from this position.^ 

We have another example in the fifteenth century of the 
assertion of the Divine Eight ” in a treatise of Aeneas Sylvius : 

^ De Ortu et Auetoritate Imperii Eomani/ written, as we have 
said, apparently in 1440. 

This treatise is indeed primarily an exposition of the nature 
and authority of the Empire, and it is only incidentally that 
it touches upon the Divine Eight,’’ and it is perhaps worth 
while to observe its more general principles, Aeneas Sylvius 
begins by tracing the origin of monarchy to the conflicts among 
men ; its purpose therefore is to secure peace and justice. The 
conflicts of nations compelled men to accept some supreme 
authority ; this was the origin of the various Empires of the 
ancient world, and finally of Eome.^ In Eome itself men 
were driven by similar causes to agree that the Government 
should be placed in the hands of one man ; the Prince was 
created and it ‘‘ratum esset quicquid ab eo constituitur.^^ ^ 
All peoples are subject to the authority of the Empire, 
for the purpose of the Empire is universal peace,® These, 
however, are little more than commonplaces ; we are con- 
cerned to know what in the view of Aeneas Sylvius was 
the authority of the Emperor. The Emperor has authority 
to make law, to interpret law and to abrogate law where 

^ Id. id. (p. 492): I/as quiera * Of. p. 133. 

rrevocar de bu 9 ierta (;iencia e proprio * Aeneas Sylvius, * De Ortu et Auo« 

motu e poderio rrea! absolute, asi o en toritate Imperii Boraani,’ 2-4. 
quanto son e pueden ser contra las * Id. id., 5. 

dichas leyes del Fuero e Ordina- • Id. id., 10-13. 

miento.”' 
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tliere is reasonable canse.^ In another chapter lie deals 
with the . question of appeals from the Emperor alone , to the 
Emperor acting with . the' Princes ; he flatly denies that any 
such appeal can he madCj and adds that the Emperor has 
just as great an authority when acting alone as when acting 
with the Princes.^ We are not here discussing the constitn- 
tion of the EmpirCj hut it is obvious that Aeneas is speaking 
under the terms of the interpretation of Eoman Law by the 
Civilians rather than under those of the actual constitution 
of the Empire in the Middle Ages. 

The Emperor has supreme legislative power, hut we are also 
concerned to know what Aeneas thought was his relation to the 
actually existing law. It is right that he should live, and j udge, 
according to the law, and he cites the ‘ Digna vox ’ (Cod. i. 14, 
4),® but he adds that while it is honourable to say this, it 
must not be asserted that the Emperor is subject to the law, 
for he is “legihus solutus.’'^ Aeneas may not, however, 
have meant by this much more than to assert the dispensing 
power of the Emperor, that he had authority to temper the 
rigour of the law by Equity. 

It is, however, when we turn to Aeneas’ discussion of the 
relation of the subject to what might he the unjust actions of 
the Prhice that we come to the matter with which we are here 
specially concerned. We must always, he says, presume that 
there is a rational cause behind the action of the Prince, and 
therefore, even if he should unjustly annul, or derogate from 
some privilegium,” we must not revile or resist him, for there 
is no one who can judge his temporal actions. Whatever the 


1 Id. id., 19. 

* Id. id., 22 : “ Ntmc ultimo loco 
de appellationibus transigamus eosque 
coufutoinus qui a senteatia suimni 
principis asserunt appcllandum. . , . 
Sed appellant quidam rursus ad 
Caesarem adjunctis principibiis, quasi 
major sit imperator cum illis quam sine 
illis, . , . Sed vana atque inania sunt 
ista fundamenta. Tanta est enim in 
Caesare potestas, sine principibus 
quantam cum ipsis. Amat enim uni* 


tatem suprema potestas. . . « 

33. Cumque in Caesare sumrna 
potestas sit, summaque autlioritalis 
plenitude, nil est quod adjunctis prin- 
cipibus authoritatis accedat, quoniam 
neque summo adiici quicquam potest, 
neque plenum potest esse plenius.” 
s Id. id., 20. 

* Id. id., 20 : “ Quod quamvis pul- 
chxum est dicere, non tamen asseren- 
dum est imperatorem esse subjectum, 
oxim sit solutus.’* 
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Prince does must be patiently endured, however iinjiist it is, 
and we must look for some amendment of Ms action by Ms 
successor, or to its correction by that heavenly judge who does 
not suffer violence and injury to be perpetnaL We must 
remember that whatever the Prince does, is done by the 
permission of God, for the heart of the King is in the hands of 
God, who turns it whither he wills.^ 

Aeneas was setting out in dogmatic phrases the doctrine of 
passive obedience, and relating this to the conception, that 
whatever the Prince does is done by the permission of God. 
He returns to this again in a passage of which we have already 
quoted a part, in wliich he deals with the question of appeals 
from the judgment of the Emperor. He admits that sometimes 
unrighteousness and an unjust judgment might proceed from 
the highest authority, but there can be no appeal, for there is 
no judge who can examine the temporal actions of Caesar. 
Men must recognise that they are subject to the Prince, and 
must reverence the Emperor and Lord of the world, for he 
rules over temporal things in God’s place, and as men must do 
what God commands, they must also accept the commands of 
Caesar, ‘‘ sine repugnatione.” ^ 

It is clear that Aeneas was concerned in this treatise to 
assert the absolute authority of the Emperor, both as supreme 

^ Id. id., 16; “Venim quum in sonptura) in maim Dei est, et ubi 
omnibus quae geruntur a principe, voluerit, inclinabit illud. . . . Ex quo 
caussa presumatur et ratio facti, si fit, ut occulto Dei judicio apud Deum 
quando vel abrogare privilegia vel justa nonimnquam reperiantur, quae 
ipsis derogare prineipem contingit in- nobis videntur injusta.’” 
juste, quamvisliceat eum per viam sup- s Id. id., 23: “Etenim quamvis ex 
plieationis informare, humiliterque summo solio nonnunquam proeedat 
petere restitutionem, non tamen recla- iniquitas, injustumque judicium pro- 
mn-re licet, vituparare vel impagnare, deat, non tamen idoirco locus est 
si perseveret, cum nemo sit qui de appeilationis, quum nemo sit judex, 
suis faotis temporalibus possit cognos- qui temporalia Caesaris facta valeat 
cere, Tolerandum est patienter, quod examinare. . . . Cognoscant homines 
pririceps faoit, quamvis inique, ex- se principi esse subjectos, imperator- 
pectandaque est sucoessoris emenda, emque mundi et dominum tanquam 
vel superni correctio judicis, qui vio- Dei vicem in temporalibus gerenfcem 
lentias atque injurias non sinit ease venerentur, et sicut quae Deus jubet 
perpetuas. Cogitandum insuper est, implenda sunt, iiiMlque contra replican- 
quod princeps agit Dei fieri per- dum est, sic temporalia Caesaris man* 
missione. Quia cor regis (ut inquit data sine repugnationo suscipiant.’* 
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liegisMory and as being above tbe Law, and Ms references 
to tMs nncbalengeable Divine antboiity , are of some 
importance. 

, ■ It is tlien, we think, true to say that in the statements of 
the Cortes of Oimedo and of the treatise of Aeneas Sylvius 
we have a clear and sharp re-statement of a political doctrine 
which had little importance in the Middle Ages, but which, 
as we shall see later, was developed by some writers in the 
sixteenth century, ' ' 



CHAPTER V, 


TAXATIOI^. 

We have in a previous chapter dealt with this subject, as 
related to the fourteenth century, in some detail. We must 
now examine it in relation to the fifteenth century, for there 
appears to have been some confusion about this : naturally 
enoxigh, for there are some statements by important writers 
of the fifteenth century which if uncontrolled by a more precise 
examination of the actual facts, might produce, and indeed 
have produced, a somewhat incorrect judgment: Sir John 
Fortescue, for instance, in his ‘Governance of England,’ 
attributed the poverty-stricken condition of the French people 
to the arbitrary power of taxation of the King. ^ 

We must therefore consider carefuUy the evidence as to the 
constitutional principles, and the actual practice of taxation 
in the fifteenth century, and we begin with France, for it is 
here that there seems to have been most uncertainty. As we 
shall see, there is evidence that from time to time the French 
Crown endeavoured to impose taxation without the consent 
of the Estates, Provincial or General, but we think that it is 
also clear that the legal right to do this was not recognised, and 
that normally, when the Crown needed more than it received 
from its ordinary fixed revenues, it asked for Aids or Subsidies, 
either from the Provincial Estates or the States General. 

It is unnecessary to enumerate all the occasions on which 
the kings of France asked for Aids from the States General or 


^ Fortesciie : ‘ Governance of Eng- Laudibns,* chap. 35. 
land/ chap. 3. Of. bis work * De 
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Provincial Estates ; we deal with some of the more important 
examples. , 

' The Treaty of Troyes of 1420, by which the unhappy King 
Charles VI. recognised 'Henry V. of, England as his, s'accessor, 
contains' a clause providing that Henry waS' not to impose upon ^ 
the Kingdom of Prance any taxes without reasonable cause, 
and that these were to be in accordance with the laws and 
customs of the Kingdom. According to Juvenal des Ursins the 
Three Estates met in Paris later in the sain© year, and were 
asked for an Aid, and after deliberation expressed themselves 
as prepared to grant whatever the King and his Gouncil should 
command,^ 

These proceedings were, it may be urged, taken, not under 
the legitimate government of Prance, but under the English 
usurpation, and we turn to the legitimate government. In a 
letter of Charles VII. of 1423 we find him mentionmg that the 
Three Estates of the Kingdom had granted him an Aid at their 
meeting in Bourges.^ In 1425 the States General meeting at 
Melun granted Charles VII. a Taille, but attached to this the 
condition that he should inform them what measures he 
proposed to take to put an end to the disorders caused by the 
soldiers, otherwise they would not make a grant.^ In 1423, 
as we learn from another letter of Charles VII., the Three 
Estates of Languedoc had met in April and May at Carcassonne, 
and had granted him the sum of 200,000 ''livres tournois.'’ ^ 

What is, however, more significant is the account given in 
a letter of Charles VII. of December 1427 to his Lieutenant 
in Languedoc, of the complaints made by the Estates of 


1 ‘ Eecueil des Anciennes Lois Fran- 
9aises,’ vol. viii. 695 {jj. 639) : Juvenal 
des Ursins, ‘Histoire de Charles VI.^ 
(Ed, 1653, p. 381). 

® * Ordonnances,* vol. xiii. p. 14 : 
“Charles. . , . Aux Commis a imposer 
et asseoir en notre pays de Poictpu, 
Tayde a nous presentement octroyee par 
les gens des Trois Estats de notre roy- 
aume, k I’Assembi^e par eux faiete on 
notre vilio de Bourges.” 

» ‘Recueii,’ vol. viii. 28 (p. 731). 

VOL. VI. 


Cf. Picot, ‘Histoire des Etats GentSr 
aux,*" voL i. p. 299. 

* * Ordonnances,* vol. xiii, p, 34; 
“ Charles . . . Comme ez mois de Mai 
et d’Avril derridrement passez, a l*As- 
sembl^e des Trois fistats de notre pays 
de Languedoc, que lors par notre 
Ordonnance furent assembler en notre 
viile de Carcassonne, nous fut octroy^ 
par les gens du Conamun Estat du pays 
la somme de deux cent milies iivres 
tournois.** 

K 


194 


FIFTEENTH CENTUEY. 


[PABT IL 


Languedoc. At their meeting in that year they had protested 
that it had always been part of their liberty that no Aid or 
Taille, &c., should be imposed upon them by the Eang, until he 
had called together the Council or the Deputies of the Three 
Estates, and they complained that, in spite of this, the Lieu- 
tenant of the King, in virtue of a simple letter patent,’^ had 
imposed upon them a new Aid of 22,000 Mvres tournois,’^ 
over and above the Aid of 150,000 francs which had been 
imposed with the consent of the Three Estates. The King 
accordingly ordered the levy of the new Aid to be suspended 
untd the meeting of the Three Estates which had been sum- 
moned for the followiag January.^ 

In a letter of Charles VII. of October 1428 there is a reference 
to a meeting of the States General at Chinon which had granted 
him an Aid of 500,000 francs, part for the Langue d'Oc, part 
for the Langue dDil.^ According to Vaissette^s ‘ History of 
Languedoc,' the King laid down, at this time, the general 
principle, at least for Languedoc, that for the future no one 
should impose any Aid or Subsidy without his express com- 

^ * Ordonnances,’ vol. xiii. p. 133 j impost et mis sus audit pays un aide 

Nous avons ouii la dolente et griefve nouvel do 22 m. iivres tournois, outre 
complaint© k nous faites de par les etpar dessus la derniere aid© de 160 m. 
gens des Trois Estats de notre dit pays francs, qui par 1© consentement des- 
de Languedoc, expose25 par leurg dits trois Etats y avait 6t6 paravant 
notables ambassadeurs et messagers imposes. 

pour ce envoyez par devers nous, disons Pour ce est il que nous, • . . vou* 

que ja^oit ce qu© de tout temps ils Ions toujours nos loyaux subjects estre 
soient en telle liberty et franchise, que favorablementtrait^s, etattendumeme- 
aucun aid© ou taill© ne doit de par nous ment que ledit aid© et impost d© 22 m. 
estre sur ©ux impost, k quelque cas Iivres a 6t6 fait sans notre sfl et sans 
qu© c© soit, sans premi^rement app6l©r ce que nous ayons ©st6 advertis qu’il ©n 
k m ©t faire assembler le Conseil ou les feat neoessaire . . . par ces present©© 
Deputea; des trois Estaz d’icelui pais, oetroyons de nostre grace special©, se 
et qu© m ladite Iib6rt4 et franchise les mestier est, que d’icelui aide d© 22 m. 
ayons Jusques — cy maintenus ; n4ant Iivres et de tout autre nouvel aide 
moins par vertu d’une simple lettre dont en les voudreit charger, ils soient 
patent© eommand60 et faite s6el40 tenus ©n souUrance ©t suspens, sans 
sous notre e^d, au mois d’Aout der- plus avant y procAder par manier© d© 
luerement pass4, k la relation de vous contrainte, ne autrement, jusques k ce 
notre Cousin et Lieutenant, sans que que k la proehaine assemble© des 
ladict© lettre ait ^t^ par nous pass6©, ni trois Estats d© nostr© ob^issanc© . . . 
sans y avoir aueunement appeii^ ledit en soit par nous autrement ordonn^,** 
Conseil des Trois Estats, vous avea * ‘ R^ueil/ vol. viii. 39 (p. 749). 
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mand' aM witlioiit caUing together the three EstateSj a3 had 
heen the custoin.^ 

We have again references to grants of money by the Estates 
,of Languedoc in 1431, 1434, and 1435, ^ and to the imposition by 
the King with the consent of the Three Estates of Ms obedi- 
ence’’ (presumably the whole kingdom) of a variety of Aids 
which had been levied for the War but had been abolished 
when the King left Paris.® - 

It is then evident that during the first part of the centnxy 
it was in virtue of a grant by the States General, or the Pro- 
vincial Estates, that Aids and Subsidies were normally levied 
by the King. We have, however, found a few cases in which 
there is no indication that the Estates had been consulted.^ 
This does not, however, amount to much more than the 
possibility that in the disturbed conditions of the early years 
of the fifteenth century the government of France may have 
occasionally levied taxes without taking account of the 
normal constitutional custom. 

We must now consider how far the constitutional practice 
of the earlier part of the century gave place to another system 
in its later part, and we must first examine the significance of 
the important ordinance issued after the Meeting of the States 
General at Orleans in 1439. We have already referred to this 
Ordinance in an earlier chapter, but must now examine its 
relation to taxation. 

Its main purpose was, as we have already seen, the establish- 
ment of a body of royal Gens d’Armes ” and the prohibition 
of the levy of all private forces. It was in order to carry this 
out that, as we should infer, the King, with the consent of the 
Three Estates, imposed a Taille, wMch was presumably in- 
tended to be continuous, at least for the period of the War. 

^ ‘ Ordonnances/ vol. xiii. p. 140. Trois Etata du pays ainsi qu’il 6tait 
(‘ Vaissette Histoire de Languedoc/ accountnm^ de faire.’^* 
vol. iv. p. 471): “ Aveo defense a * * Vaisette Histoire de Languedoc/ 

toute sorte de persoimes de mottre ou vol. iv, pp. 478-482. 
imposer d^sormais aucune ayde ou * ‘ Ordonnances/ vol. xiii, p. 211. 

subside en Languedoc, sans son expres * * Ordonuances/ vol. ix. p. 6 ; vol. 

mandement, et sans appeler les gens des x. p. 214. 
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Tlie most important clauses of tMs Ordonnance ” are, for 
our present purpose, two : the first says that, in sx3ite of the 
imposition of a Taille by the King with the consent of the 
Estates, some of the Lords, Barons, and others hindered the 
raising of the Taille or other Aids on their lands, and sometimes 
appropriated them on the pretext that the King was in debt to 
them. The Ordonnance commands that this must cease. ^ 
The second forbids men of any condition or estate to raise 
any Taille ” or Aid or triWte from their subjects under 
any pretext whatever, without the authority of the King given 
in his “ letters patent,” and declares that for the future any 
place or lordship where such “ Tailles ” or Aids had been 
imposed without his permission, was to be confiscated to the 
King.2 

It is not within the scope of this work to deal with the 
complex question of the various forms of taxation in France. 
It has been held by some historical writers that the provisions 
of this Ordinance represented a far-reaching change in the 
royal power of taxation, by giving the King the power of levy- 
ing “ Tailles ” on his own authority ; others do not go so far.® 


* * Ordomiances,’ vol. xiii, p. 312 
(41) : “Et pour ce quo bouvoiitefoiiS apros 
que du consontement des trois Etats, ie 
roi a fait mettro sus aucune taille sur 
son peupl© pour le faiet do sa guerre, 
et lui subveuir et aider k ses n^cessitez, 
les seigneurs, barons, et autres empech- 
©nt ©t font empocher les deniers de 
ladite taille et aussi des aides du roi 
en leur terres et soigneuries, et les 
aucuns los prennent soubz couleur qu’ils 
out eats aasignez, on dient aucune 
somm© leur ^tre deCos, ou aussi estd 
promises par le Koi, et aucuns autres 
croisseut et mettent avec et pardessus 
la taille du Roi, sur lours sujots, ©t 
autres, grandes soinmes do deniers 
qu’ils font lever avec ot soubz couleur , 
do la tailio du Roi, k leur profit ; par- 
quoy 1© Roi est empeschd et ne peut 
estro pay/^ las doniors do la taille par 
son people ; le roi ordonne, mande, ©fc 
commando quo ioutes telles voios dore- 


navarit cessent.” 

- id. id., p. 313 (44): “ Et pour ce 
quo piusieurs mettent tailles sus ©n leurs 
terres, sans i’auctorit^ et cong6 du roi, 
pour leur volontd, ou autrement, dont 
le peuple est moult opprimd, le Roy 
prohibe et defend k tons, sur lesdictes 
peines d© confiscation d© biens, quo 
nul de quelque estat, quality on con- 
dition quil soit, ne mette ou impose 
taille ou autre aide ou tribut sur ses 
sujots ou autres, pour quelque cause 
ou couleur que ce soit, sinon que ce 
soit de rauctoritd et congd du Roi, ot 
par ses lettros patentes ; et declare 
I© Roi d^s-^-pr<5sent, 1© lieu ou seig- 
neurie ou telles tailles ou aides seront 
mis sus sans son auctorit6 et cong6, 
commis et confisquez ©nvers lui.” 

* Of. Picot : * Histoir© des Etats 

d6u6raux,’ vol. i. pp. 322 fi. ; ‘ Reeuoii 
des Anciennes Lois,’ voL ix. pp. 67, &c. 
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We tMBl: important the provisions of - tie 

Ordinance may have been' with regard to certain forms,: of 
taxation^ it' would verj^serions error to think' ' that it 
' establiidied d principle that taxes in general could be im- 
posed by: the King without the consent of the Community. 

: . There is an interesting account by Monstrelet of the demands 
put forward by an. Assembly of the Princes and Kobles at 
Kevers in 1441, and the answer of the King. They urged 
that the Lords and the Estates of the Kingdom should 
be called together to impose Tallies ’’ and '' Impositions 
on the Kingdom. The King replied that the Aids had been 
imposed upon the Lords with their consent, but that the King 
could impose the TaiHes by his royal authority, in view of the 
circumstances of the Kingdom. There was no need to call 
together the Three Estates for this purpose ; that was only 
a burden upon the poor people who had to pay the expenses 
of those who attended.^ 

In the Ordonnances, however, from 1439 to the time of the 
meeting of the States General in 1484 we find frequent refer- 
ences to formal grants of money by the Estates of the several 
provinces, while we also find frequent complaints about 
taxation without their consent. In February 1443(4) we 
find Charles YII. referring to a statement of the Three 
Estates of Languedoc that they had voluntarily and freely 
granted him large sums of money by way of Aid for the War ; 
and so again in 1448.^ In 1456 Charles asked the same 


i Monstrelot ; ‘ Chronique ’ (ed,. 1862). 
vol. Vi. p. 26 ; Ont remonstr^ au roy 
comme telles taiiles ot impositions se 
doivent mettre sus et imposor, et appeler 
les soigneurs et les Estate du royaurne. 

R4ponae. Los aydes ont estd mises 
sns par les seigneurs ot de leur consento- 
ment. Et, quant aux taiiles, le roy, 
quand il a este en lieu, les a appelor ou 
leur fait savoir. Combien de son autor- 
ite roial, veu les grandes affaires de 
sonroyaume, si urgents, comme chascun 
sait, et mesmement ses ennemis en 
ocjcupent une grande partie, et d^trwi* 
sent le soui'pius, les pout mettre sue. 


le quo auetre que luy ne puet faire sans 
conge. Et n’est ja nul besoin d’assem- 
blor los trois Etats, pour mettre sus 
lesdites taillos, car ce n’est que charge 
et despence au pauvre commun peuple, 
qui a k payer los frais de eeux qui y 
viennent. Et ont roquis plusieurs 
notables soigneurs des diz pays, qu’on 
cess4t de telle convocation faire. Et 
pour cette cause soit convenus, qu’on 
envoi© la commission aux eslues, selon 
le bon plaisir du roy. (Cited in ‘ Re- 
cueil,* vol. ix. p. 99.) 

® * Ordonnances,’ vol. xiii, p. 392 ; 
vol. xiv. p, 18. 
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Estates for an Aid of 130,000 livres tonrnois ” ; they 
replied that their province was greatly impoverished, hut they 
made a grant of 116,000 livres for one year.^ In 1458 the 
people of hTormandy complained of the violation of their 
laws and liherties, and Charles replied by confirming their 
Charter, and promised that no Tailles, subventions or exactions 
should be imposed on the people of the Duchy beyond the 
customary ** redditus, census, et servitia nobis debita ’’ except 
for some clear and urgent need, and then only by a meeting 
of the Three Estates of the Duchy, as had been customary,^ 
It should be observed that “ Talliae ” are included in the 
taxes which are not to be levied without the Estates. In 
March 1462(3), we find Louis XI. referring to the fact that the 
Three Estates of Xormandy had granted him 400,000 Kvres 
toumois as representing all Aids, TaiUages, &c., for the 
previous year.^ In an Ordinance which as the Editors think 
belongs probably to 1463, we find that the Estates of Languedoc 
had granted an Aid, but complained that the Eeceiver of 
Taxes had taken more than the Estates had granted.^ In 
1476(7) we have a letter of Louis XI., relating to the Govern- 
ment of the Duchy of Burgimdy, which had fallen to the 
Prench Crown on the death of Charles the Bold, and Louis 
declares that no Aids or Subsidies should be levied in the 
Duchy unless they had been granted and authorised by the 
Three Estates of the Duchy.® 

We have found direct evidence in a few cases of an attempt 
by Louis XI. to over-ride the Estates, and to levy taxes, if 
necessary, without their consent. The most important is a 

^ ‘ Ordormancos,^ vol. aciv. p. 388 ( 1). sicui factum fuit et consuetum tempore 

» Id.» vol. xiv. p. 465 ; ** Quod de retro lapso.” 
cetero per noa aut nostros successores * Id., vol. xv. p, 627 j 

in dieto Dxicatu in personis aut bonis * Id., vol. xvi. p. 25. 

ibidem commorantibus, ultra redditus, * Id., vol. xviii. p. 247 (17) ; “ Que 
cenRus et servitia nobis debita, tallias, I’on ne pourra lever ni cueillir &ur iceulx 
Biibveutiones, impositiones, aut exac- nos pays et duch6, aydes ne subsides k 
tionos quascunquo facero non possimus, notre proufiit on d’autres, se non que 
nec debeamuH, nisi evidena utilitas vel lesdites aydes ayent est6 oetroy^es, 
nvgms nocossitas itl exposcat, et per aecord^es et consenties par lesdita gens 
conventionem et congregationem gon- des trois Estats.’* 
tium trium statuum dicti Bucatus, 
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letter of 1469 to tlie royal officers in Banpliin^ : Louis instructs 
tJiem to request tlie Tliree Estates to make a grant of money for 
tlie year, But if tlie Estates refuse or delay to do tMs, they are 
to impose tlie tax and to leTy it by tlie metbods used in cases 
of debts to the Cromi, notwitbstanding any priyileges or 
exemptions granted by bimself or bis predecessors. It must, 
however, be observed that Louis adds, that this was to be done 
without prejudice to such privileges or exemptions for the 
future.^ 

In 1478 we find a declaration of Louis XI. that be bad 
ordered the imposition of a tax throughout the Kingdom, and 
he demanded 1300 ''livres tournois ” from the people of 
Perigord, but, it should again be noticed, that be did this 
without prejudice to their privileges for the future.^ 

What conclusion then are we to draw ? It seems to us clear 
that, whatever may have been the significance of the provisions 
of the Ordinance of 1439 with regard to the “ Taille,’" it was 
still recognised as a general principle that Subsidies and Aids 
could not be imposed without the consent of the Estates, 
Provincial or General. 

We turn to the proceedings of the great States General held 
at Tours in 1484 at the accession of Charles VIII, When the 


1 Id. id., vol. xvii. p. 288 : “ Vous 
mandoBS . . . que vous assemblies 
lesdictes gens des diets trois estats 
dudict pays de Dauphin^ , . . (et) leur 
requerrez trds-instamment de par nous 
qu’ils nous veuillent octroyer et 
acc order ... la somme de quarante- 
cinq mille florins pour Tayde accoutu- 
mce, avec la somme de vingt-quatre 
mille livres tournois forte monnaie . . . 
et en cas qu’iceux gens decdicts Trois 
Eatats seroient reflusans ou delayans 
de nous octroyer pour ceste dicte ann^e 
les dictes deux sommes dessus d^olarfis, 
nous voulons et vous mandons qu’en 
leur refus ou delay vous les mectiez 
sus et imposi^s par la manidre devant 
dicte . , . et non obstant oppositions 
et appellations quelconques . . . (et). 
Contraigniez ou faictes contraindre 
tous ceux sur lesquels lesdictes sommes 


auront est6 impos6es, par toutes voies 
et manidres accountum(6es de faire pour 
nos propres debtes et affaires, non 
obstant comme dessus et quelconques 
privilleges et exemptions qui pourroient 
avoir est6 donn^es et octroy 6es le temps 
pass6, par nos pr^docesseurs, ou nous, 
^ aucuns desdicts habitants, et sans 
prejudice diceux privileges et exemp- 
tions pour le temps k venir.** 

* Id., vol. xviii. p. 403 : ** A ceste 
cause advons advise, conclud et or- 
donne, faire mestre sus, asseoir et im- 
poser ladicte somme, en et par toutes 
les elections de notre royaume, pour la 
porcion de laquelle avons ordonne estre 
mis sus et impose en votreditte election 
(perigord) la somme de treize cens 
livres tournois. . , . Et sans prejudice 
de leurs privileiges pour le temps 
4 venir.’* 
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Estates came to deal witli tlie financial business, tbe officers of 
tbe Grown attended and laid before them the actual oondition 
of the finances of the conn try and the demands of the Crown. 
The Estates as Masselin reports in his ''Diarinm^ were not 
satisfied that the statement of the revenue was correct, and 
it was proposed to grant the King the same amount as had 
been given to Charles TII., but only for two years, when the 
Estates were to meet again. ^ The Chancellor, as representing 
the Crown, was not satisfied, and while offering to reduce the 
amount of taxation, demanded 1,500,000 livres.^ Masselin 
reports that a number of the Princes and Lords attempted to 
persuade them to submit to the demands of the Crown, and 
asserted dogmatically and in threatening terms that the King 
had the right to take his subjects’ goods to meet the dangers 
and necessities of the Commonwealth, and that many thought 
that the amount demanded should be imposed and levied 
even if they were unwilling.^ 

The Estates finally decided to offer 1,200,000 livres for two 
years, and 300,000 for one year, for the expenses of the coro- 
nation,* but accompanied this with the following statement. 
They grant the King the same amount as had been levied in 
the time of Charles VII., but they do this as a gift, and 
“ obtroy,” not to be called “ tallies,^’ and they do this for 
two years only. They also grant the sum of 300,000 livres ” 
for one year, on his accession to the Crown.® They also 


Masselin, * Diarium,’ pp. 360- 

360 . 

* Id. id., p. 300. 

» Id. id., p. 420 : ** Videmini pro- 
fecto conari, nt populum etiam invi- 
tum, faciatis tenacem et avarnm et 
inofficiosum principi. Qnod si etiam 
contra rationem dissentiret, eerie non 
ambigimus regem posse snbditoram 
bona oapere, qnatenua reipnblicae 
periciilis et necessitatibns provideat. . . . 
Postremo sciatis pleroaque in ea fuisse 
sententia, ut petitus denariorum nume- 
rns q-uindecies centoram millium vobis 
etiam statuatur invitis, atqne oolli- 
gatnr.” 

* Id. id., p. 42B. 


* Id. id., p. 449 : “ Et pour subvenir 
anx grandee affairs dudit seigneur 
(Charles VIII.), tenir son royaume en 
seuretdi, payer et soudoyer ses gens 
d’armos et subvenir k sos autres affairs, 
les troys Estatz luy obtroyent, par 
mani^re de don et octroy et non autre- 
ment, et sans ce qnon Tappolle doreso- 
navant tailles, ains don et obtroy, telle 
et semblable soname qtie du temps d.u 
feu Hoi Charles Septii^me estait levee 
et cueillie en son royaume, et ce pour 
deux ans, prochainement venans, tant 
seulement et non plus. . , . Item, et 
par-dessus oe, les ditz Estaz . . . Juj 
accordont la somme do trois cent miiie 
livres fcournois pour une fois tant 
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petition tlie King that he should call together the States 
G-eneral within two years, for they do not contemplate (n’en- 
tendent point) that for the future any money should be raised 
withoat their', being summoned' ' and without their will and 
consent. ■ They beg' him to mamta.in the liberties and privileges 
of the Kingdom and to abolish the novelties and grievances 
which had been introduced,^ 

It is clear that while some persons, representing the Court, 
made large statements about the power of the King to raise 
taxes at his pleasure, the States General were quite determined 
and firm in maintaining the principle that this was contrary 
to the tradition and custom of the Constitution, and it would 
a|)pear from Masselin that the King promised to call together 
the States General within two years.^ 

We have then examined the evidence as to the constitutional 
usage of France with regard to taxation in the fifteenth cen- 
tury, but we must also take account of some wery important 
statements of Comines in his ‘ Memoires,' 

In one place he sets out the general principle that if any 
king or lord were to impose any tax upon his subjects outside 
of his domain without their consent, his action would be 


seiillement ©t sans cons<5queuce, ©t par 
manidre de don ©t obtroy, pour son 
nouvel et joyeux adv6nein©nt a la 
couronne de France.” 

(This, and what follows in the next 
note, are given by the Editor in the 
original French which Masselin trans- 
lated into Latin.) 

i Id. id., p. 451 : “ Item et ensuivant 
certain article, contenu ou cayer qui 
par les ditz Estatz a oste leu et inonstr5 
au roi et a Messeigneurs du Conseil, 
supiient et requidrent les dits Estatz, 
que ie bon plaisir du dit seigneur soit 
faire tenir ©t assembler lesditz Estaz 
dedens deux ans prochainement vonans, 
©n lieu et temps qu’il iui plaira et que, 
de ceste hour©, lesditz lieux et temps 
soient nommez, assignez ©t ddclairez ; 


car les ditz Estatz n^entendent point 
que doresnavaut on mette sus aucune 
somme de deniers, sans les appeler, et 
que c© soit de leur vouloir et consen- 
tement, en gardant et observant les 
libertez et privildges de c© royaume ; 
et que les nouvelietez, griefs et mau- 
vaises introductions qui, par c’y devant, 
puis certain temps en ga, ont est5 faictes 
soieut repaireez ; ©t de ce supplient 
trds humblement I© roi nostre souverain 
seigneur.” 

(The article of the Cahier referred to 
will be found on page 678 of the 
‘ Diarium.*) 

* Id. id., p. 712 : ” Lo roy est con- 
tent que les Estatz se tienneut dedens 
deux ans prochainement venant et les 
mandera.” 
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mere tyraimy.^ In another place he says that neither the King 
of France nor any other Prince had the right to imjjose taxes 
on his subjects at his pleasure. Those who say that he could 
no this, do the King no honour, but rather make him to be 
feared and hated by his neighbours, who would not on any 
account become his subjects. If the King would recognise 
how loyal his subjects are, and how willing to give him what 
he asks, instead of sa3riag that he would take whatever he 
wished, it would be greatly to his praise. Charles Y. never said 
this and Comhies had not heard any king say it; he had 
heard their servants say it, but they only did this out of 
servility, and did not know what they were talking about.^ 

We shall return to Comines when we deal in the next 
chapter in more general terms with the position of represen- 
tative institutions in the fifteenth century. In the meanwhile 
it is obvious that his evidence about the principles of taxation 
is of great importance, especially in correcting the impression 
which such statements as those of Sir John Portescue might 
produce. 

Comines does not indeed say that there had been no 
arbitrary taxation in France, but he confirms the judgment 


^ Philippe de Comines, ‘ Memoires,* 
V. 19, p. I41 : “ Bone pour continuer 
propos, y a il roy ne seigneur sur terre 
qui ait povoir, oultre son domains, de 
mettre un denier sur ses subjeetz; ; 
sans ootroy et consentement de ceulx 
qui le doibvent payer, sinon par tyran- 
oie ou vioilence ? 

* Id. id., V. 19, p. 142 : “ Notre roy 
est le seigneur du monde qui le moins 
a cause d© user de ce mot : * J*ay pri- 
vilege do lever sur mes subjeetz ce que 
me plaist/ car ne luy ne autre ne la : 
©t no luy font honnetir ceux qui aiasi 
1© diont, pour le faire ©stim^s plus 
grand, mais le font hair et craindre aux 
voisins, qui pour rien no voudroient 
©sfcro soubz sa seigneurie; et mesmes 
aucuns du royaueme s’en passeroient 
bien, qui ©n tionnent. Mais si notre 
roy, ou ceux qui 1© veulent iouer et 
agrandir, disaient * J ’ay d©s subjeetz 


si tres bons et si tres loyaux, qu’ils 
ne me refusent chose que je leur 
saiche demander, et suis plus craiuct, 
obey et servy, de mes sublets que nul 
autre prince qui viv© sur la terre, et 
qui plus patiemment endurent tous 
maux ©t toutes rudesses, et a qui moins 
ils souviengne de leur dommages 
passez j * il me semble que cela lui 
seroit grand ios (et dis la verity) ; 
non pas dire, ‘Je prends ce quo je 
veulx, et en ay privilege ; ii le me fault 
bien garder.* 

Le feu roi Charles Quint n© le 
disoit pas ainsi, ne I’ay-je point ouy 
dire aux roys, mais Fay bient ouy dire 
k de leurs serviteurs, a qu’il semblait 
qu’ilz faisoient bien la besogue. Mais, 
seion mon advis, ils mosprenoient envers 
leur seigneur, et n© 1© disoient que pour 
fair© les bons varletz, et aussi qu’ilz ne 
floavoieut ce qu’ils disoient.** 
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(wMoli ;we sbotild derive from tlie study of the ‘VOrdoa- 
nanees,'') that it is impossible to maiatam that the King of 
Fraace had any recognised and constitutional right to impose 
taxation at his discretion. That he frequently did so is deary 
and the right to do so was from time to time asserted by some 
persons 5 but it is also clear that the right was emphatically 
and constantly denied, and that the King from time to time 
and in quite unequivocal terms recognised that taxation should 
not be imposed without the consent of the Provincial or General 
Estates. 


The evidence we have found in the proceedings of the Cortes 
of Castile with regard to the constitutional method of taxation 
during the fifteenth century, is curiously enough scanty, but 
what there is, is important. In the year 1411 we find a request 
made to the Cortes by the Guardians of the young King for 
the grant of a sum of money for the war against the Moors. 
The Cortes authorised the levy of the amount asked for, but 
they attached to the grant the condition that the Guardians 
should take an oath in the presence of the Cortes that the 
amount granted should be strictly appropriated to the ex- 
penses of the war, and to no other purpose.^ 

In 1420 the Cortes of Valladolid represented to the King 
that they were much disturbed by the fact that he was raising 
money without consulting the Cortes, and without their con- 
sent. The King replied that he would not levy such taxation 
till it had been authorised by the Cortes.^ 


^ ‘ Cortes of Castile and Leon,* vol. 
iii. 2 (p. 5) (Valladolid, 1411): “Per lo 
qual nos demandastes que vos otor- 
gamos, los tres estados del rregno, para 
cunpHr e continnar, e sostener la dicha 
guerra deles moros . , , quarenta e 
^inoo cuentos d^ta moneda nsal . . . 
(p. 6). A nos otros plaze todos de nna 
Concordia do vos otorgar, e otorgamos 
VOS desde agora todo qne nos copiere 
a pagar delos dichos quarenta e ocho 
cuentos desta moneda usal en Castiella. 
. . . Los quales dichos quarenta e oclio 
cuentos vos otorgamos, sennores, para 


quelos pague el rregno este anno pre- 
sent© en que estamos, para cunplir e 
continuar la dicha guerra . . , (p. V). 
Et este otorgamiento destos dichos 
quarenta e ocho cuentos, sennores, vos 
fazemos con condition que fagades 
juramenta, en presen^ia de nos otros, 
que este dinero que vos otorgamos que 
non lo tomaredes nin destribuyredes 
en otras costas nin otras cosas algunas, 
saluo enla dicha guerra delos moros.** 

* Id., vol. iii. 4, 2 (Valladolid, 1420): 
**E otrosy alo que me pidieron por 
merced que mandase dar mi carta para 
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There is also a very important and carefully dra-wn-out state- 
ment hy the Cortes of Ocana in 1469. The Cortes expressed 
tliemselves as willing to contrihute to the necessities of the 
King by a grant of money, but, as it appears, they were not 
satisfied with the financial administration, and they therefore 
proposed that the am ount raised should be placed under the 
control of persons to be appointed by the Cortes, who should 
hold it for the King and should only expend it for the restora- 
tion of the royal patrimony and the Crown, and other pur- 
poses authorised by the Cortes. They also proposed that no 
payment should be made except under a writ signed by the 
King himself and at least two members of his Council, and 
certain persons to be appointed by the Cortes. They also 
proposed that the King should swear to maintain these pro- 
lusions, and should request the Pope to exconamunicate him 
if he did not do so. The King assented, except to the clause 
about the Pope.^ 

VOS otros, en que fuese especificado tra corona- rreal, e enlas cosas conthe- 
todo el caso, que por mi mandado e nidas enel otorgamiento que per nos 
en mi presengia ol dicho Ar^obispo de otros s© hiziere delos dichos pedidos © 
Toledo los avia dicho, e lo que ^erca monedas, e esto que se haga solamente 
dello condiiyeron, e gertificando los, por vuestras cartas o alualaes firmado 
que por caso alguno que acaes^iese, de vuestro nonbre e firmado en las 
non mandario coger los tales pechos, espaldas delos nonbres delos de vuestro 
sin primero ser otorgados ; que de aqui consejo, que sean fulano y fulano y 
adelante quando algunos men^steres fulano y fulano, o alos menos los dos 
me vinioaen, ami plazie de vos lo deli os, si los otros no estouieren en 
fazer saber prirneramente antes que vuestra corte, e de algunos d© nos otros 
mandase echar nin derramar tales quales nos otros deputaromos, e delos 
pechos.’* vuostros contadores mayores, que de 

^ Id,, vol. iii. 25, 10 (Ocana, 1469) : otra guisa los dichos rrecaudadores, e 
‘‘Quales per nos otros fueren non- arrondadores e rre 9 etores non sean 
bradoF., para quo rres^iban delos tlionudos de anudir ni acudan con 
arrondadores e rrecaudadores e rreye- dinero delos dichos pedidos e monedas, 
tores, todas las contias que montarenen e quo vuestra aiteza jure delo guardar 
los diehoB pedidos e monedas, e lo e manthoner asy e quo non yrA ni vegnd 
tengaii dondo por vuestra aiteza con contra ello, o que snplique a miestro 
acuerdo de nos otros fuere mandado, muy sane to Padre, que ponga aenten 9 ia 
e los diput© salario rrazonable para, de excommunion sobre vuestra rreal 
alio, e que non acudan con cosa dello persona si lo contrario liiziero o man- 
a persona algima ni io gasten, saluo dare e que desto nos rnande luego 
enlo quo fuore inenester para las cosas dar sus cartas para quelos hagamos 
con^ernientes ala rre 8 titu 9 ion de vues- publicar.” 
tro pat-rimonio © rrefornia 9 ion de vues- 
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It would appear that, whatever may be the exact significarice: 
of some ^ of these complicated' provisions, the Oortes not only 
was the body which authorised the imposition of taxes, but 
that they considered themselves entitled to see that the 
amounts raised should be appropriated strictly to the purposes 
for which they granted them. We see no reason to doubt 
that the constitutional principles of the fourteenth century, 
which we have discussed in Part I. of this volume, were main- 
tained in the fifteenth.^ 

It is obviously unnecessary to discuss the question of 
taxation with regard to England in the fifteenth century, for 
there cannot be any doubt that it was recognised that Parlia- 
ment alone had in normal cases the right to levy taxation/^ 

1 Gf. Part I. p. 92. (ed. 1896), par. 370 and Index — Taxa- 

s Of. Stubbs, * Const. Hist.,’ vol. iii. tion. 



206 


CHAPTER VI. 

EEPKESENTATIVE mSTITUTIOxN^S. 

We have in previous chapters dealt with the history of law, 
its source and authority, and with the theories of the nature 
and limitations of the authority of the Euler : we must now 
consider the development of the authority of the community 
as embodied in and finding expression in representative 
institutions. 

We venture to say that this is the proper method of ap- 
proaching the development of Parliamentary or quasi-Parlia- 
mentary forms. The phmses which are sometimes used, such 
as that of the “ Sovereignty of the People,’’ may be well meant, 
but are in our judgment somewhat misleading. The term 

Sovereignty ” itself has often been used so carelessly that 
it is better to avoid it, and the term People ” is almost 
equally ambiguous. It would be better to speak of the 
authority of the Community/^ the Eespubhca or Uni- 
versitas,” for these are more strictly the Mediaeval terms, and 
whatever ambiguity may belong to them, they have at least 
not become the catch-words of sometimes ill-considered con- 
troversy. 

We have seen that it is true to say that the normal Media3val 
conception, which was only reinforced by the revived study of 
the Eoman Jurisprudence, was that the community was the 
source of all political authority, which was indeed derived 
ultimately from God, but immediately from the community. 
The community was the source of law, and of the authority of 
the Euler, Emperor or King ; and it is also clear that, while 
the Prince was conceived of as having, subject to the law, 
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a large discretion in the exercise of his anthorityj in fact the 
Mediae val Prince normally acted with the counsel and advice 
of some "body of cooncillors, the chief men of the Cornmnnity^ 
who were conceived of, however vaguely, as having some kind 
of representative character. 

There is nothing therefore to surprise the historian in the 
fact that this vaguely representative institution should have 
assumed a more precise and definite character in Spain in the 
twelfth century, in England and Prance and other countries 
in the thirteenth and fourteenth centuries. 

We endeavoiixed to trace very briefly the development ot 
representative institutions in the twelfth and thirteenth cen- 
turies in our last volume, and in the first part of this volume 
we have set out something of their development in the 
fourteenth century. We must now consider this in the fifteenth, 
and especially in Spain and Prance. 


It is important to observe that while the Cortes of Castile 
and Leon did not meet every year, they met very frequently. 
It is not going too far to say that the Cortes in the fifteenth 
century continued to be, as in the fourteenth century, a 
normal part of the system of government. 

It is also evident that the Cortes were clearly conscious 
of their representative character, and greatly concerned 
to maintain this. We find them repeatedly throughout the 
century protesting against any interference by the King 
with the election of representatives. In 1441 they demanded 
that the King, when he issued his summons to the cities and 
estates to send their Procurators to the Cortes, should not 
nominate any particular persons ,* for the cities should elect 
freely according to use and custom. The King replied that he 
would not nominate any persons to be sent as procurators.^ 


^ • Cortes of Castile and Leon,’ vol. iii. 
9, 9 (Palencia, 1431): “ Otrosi supli- 
eamos ala vuestra alteza qne cada © 
quando 1© plonguier© mandar avuestras 
^tibdades © viUas que ©nbien sus pro^ 
cui-adores ante vuestra merged, quela 
vuestra sennoria non quiera mandar 


nonbrar que enbien personas ^iertas, 
saluo aqueUas quelas dichas ^ibdadea 
e villas entendieren que cunple auestro 
seruioio e bien publico deios pueblos; 
por que libre mente los puedan escoger 
©ntre si, eegund io ban de uso e de 
costumbre ; pero que non sean deios 
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la 1442 the Cortes of Valladolid reaewed this demand even 
more emphatically, and added the very important claim that 
in the case of a disputed election the Cortes itself should con- 
sider and decide the question, and not the King or any other 
“ justicia.” The King again assented to their demand that he 
should not nominate any person for election, but his answer 
to the second point was, as we understand it, that in case of 
a disputed election they should ask his permission before 
determinmg upon it.^ In 1447 the Cortes again protested 
against the interference of the King, but on this occasion, 
though accepting the general principle, the King reserved his 
right to take such action on his own initiative, if he thought 
it desirable.* In 1402 again the Cortes at Toledo demanded 


luibradores nin sesmeros nin del estado 
delos pecheros, por que mejor 8oa 
guardado el estado e oiirra delos quel os 
enbian, e se puedan mejor confonaar 
con los otros procuradores quaudo 
ovieren de tractar ©n sus ayuntami* 
©ntos. 

A esto VOS rrespondo qne yo non 
VOS ©nvi4 mandar quo enbiasedes per- 
sonas 5iertas por procuradores.’* 

^ Id., vol. iii. 16, 12 (Valladolid, 
1442) : ** Otrosi muy esclare^ido rrey 
© sennor, por quanto la esperienQia ha 
mostrado los grandes dannos e incon- 
venientes que vienen enlos ^ibdades © 
villas quando vuestra sennoria eubia 
llamar procuradores, sobre la eleyeion 
dellos, lo qua! viene por vuestra senoria 
se entremeter a rrogar e mandar que 
onbien personas sennaladas, © asy 
mesmo la sennora Beyna vuestra 
Huger e el Principe vuestro fijo © otros 
sennoi'es ; suppUcamos auestra sennoria 
que non se quiera entremeter enlos tales 
rruegos © manclamientos, nin d6 logar 
quo por la dicha sennora Keyna o 
Principe, nin x->or otros sennores sean 
fechos; © ordenar o mandar que ay 
algunos llevaren tales cartas, quo por 
©1 mesmo i'echo pierdan los ojQ^ios qu© 
touieren onks diciias cibdades et villas, 
e sea privado para sienpre de scr pro* 


curador ; por quotas dichas cibdades 
enbien libre mente sus procuradores, 
e sy caso sera que algunos procuradores 
vengan en discordia, que el conosyi- 
miento della, sea delos procuradores e 
non de vuestra sennoria nin de otra 
justii^ia. 

A esto VOS respondo que dezides bien, 
© mando que se faga e guarda asy ; 
pero que el conos^imiento del tai 
quando la procura9ion viniere en dis- 
cordia, que quede ami mercet para io 
mandar ver e determinar.*’ 

Ct hi. 21, 9. 

* Id., iii. 19, 60 (Valladolid, 1447) : 
“ Otrosi muy poderoso sennor, algunos 
con importunidad ganan cartas do 
vuestra sennoria delos que estan 
cerca dello para que quando vuestra 
sennoria llama a Cortes e manda quele 
enbien procuradores, que enbien a ellas, 
lo qual no os vuestro servi^io e dollo se 
podrian seguir algunos inconvenientes ,* 
supplicamos a vuestra sennoria que 
prouea en eilo, mandando quelas cax-tas 
non se den, e sy se dieren que seaa 
obedecidas, mas non cornplidas, 

A esto VOS respondo que asi lo he 
guardado e entiendo mandar guardar 
segund que melo suplicastos e pedistes 
por rneryod, suluo quando yo, non a 
peticion de persones alguna mas de mi 
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tliat tlie King, Henry IV., sliould not interfere in the, eleetions, 
and that any: person who produced royal Briefs for his elec- 
tion in any city, should be perpetually disquahfxed for holding 
any office or procuragion ’’ in that city. The King replied 
that this was already provided for by the laws, specially those 
ofJuanll.i 

This Jealous insistence on the freedom of the elections by the 
Cortes is of great significance, as we have said, in showing 
that they were much concerned to vindicate their representative 
character, and the fact that the Crown was evidently from 
time to time attempting to control the elections, is significant 
of the continuing importance of the Cortes. 

We have in an earlier chapter considered the functions and 
authority of the Cortes with reference to legislation, and in 
the last chapter we have dealt with their authority in taxation, 
but it must be carefully observed that the Cortes did not con- 
ceive of their function and authority as limited to finance 
and legislation, but claimed that they should be consulted 
on all the more important affairs of the Commonwealth. 

There is an excellent illustration of this in the early part 
of the century. The Cortes in 1419 represented to the King, 
Juan II., that when his predecessors ordained anything new 
or of general importance for the kingdom, they were accustomed 
to call together the Cortes and to act with their advice, and 
not otherwise ; they complained that this had not been done 
smce his accession, and that this was contrary to custom and 
law and reason j and they therefore petitioned him that he 
should do this in the future. The Kiug replied that he had 
always done this in important matters, and that he intended 
to do it in the future.^ 

In 1469 we have a statement by the Cortes as emphatic as 
that of 1419. They protested to Henry IV. against an alliance 
with England instead of with Erance, and represented them- 
selves as aggrieved for several reasons, of which the first is 
important from our present point of view. They maintained 

propx-io motu, entendierndo ser asy ^ Id., iii. 23, 37 (Toledo, 1462). 
compiidero a mi servi 9 io, otra cosa me • Id., iii. 3, 19 (Madrid, 1419). 
ploguiere de mandar © disponor.** 
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that according to the laws of the kingdom, when the kings had 
to deal with any matter of great importance, they ought not 
to do this without the counsel of the principal cities and 

yillas '' of the kingdom, and they complained that the King 
had not observed this, but had acted without the knowledge 
of the greater part of the grandees, and of the cities and 
‘‘ villas.” It is true that the answer of the King was, as 
it seems to us, evasive ; he only promised to consider their 
petition with his Council, and to take such action upon it as 
might seem best ; but this dogmatic statement of the Cortes 
of their claim to be consulted on all important matters, and 
their assertion that this was in accordance with the laws, 
remains very important.^ 

We turn to the character of the representative system in 
France in the fifteenth century, but we must again notice that 
in considering this we must remember not only the States 
General, but also the Estates of the great Provinces. If we 
could take account of them we should recognise more clearly 
the importance of the representative system in France, for 
though the meetings of the States General in the fifteenth 
century were important, the meetings of the Provincial 
Estates were, as we should judge, much more frequent. 

What were the matters with which they were concerned ! 
We have already dealt with some of these, especially legislation 
and taxation, but we must observe that, besides these, they 
were concerned with aU the important affairs of the kingdom. 

In the first part of this volume we have pointed out that 
the attitude of France to the great Schism in the Papacy was 
determined in some kind of great council of the kingdom. 

^ Id., in. 25, 29 {Ocafia, 1469) : “La grandes de vnestros rregnos, ni las 
primera, porquesegundieyesdivuestros prin^ipales ^ibdades e villas dellos. . . . 
rregnos, quando I os rreyes han de haaier A esto vos rrespondo que yo entiendo 
alguna cosa de gran importan^ia, no lo doliberar sobre lo contem'do en uestra 
denen hazer sin oonsejo e sabiduria petition e platicar esto enel mi consejoe 
delos ^ibdades e villas principales de bazer aobrello lo qu© s© hallare qne es 
vue-jtros rreynos ; lo qual en osto no mas complidero a servizio de Dios © ai 
guardo vnestra alteza, liablando nos P^*^ ® bien commun de mis rregnos e 
otros con hiimill revoreiicia, ca nnnca eennorios.** 
cosa deato snpieron la mayor parte delos 
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It does not seem that we can call the AssemMy, at which in 
1408 it was determined that France should be, neutral aS' 
between: the rival claimants to the Papacy, a meeting of thC' 
States General, but it had at least something of the character 
of a ■E'ational Assembly. The King speaks of the decision as, 
being made after great and mature deliberation with the 
Princes of the Blood, the great OounoE and others, both 
clerical and layA 

We are on clearer ground w^hen we observe that the Assembly 
summoned to meet in Paris in 1413 in the name of Charles VI., 
was composed of the Princes, Prelates, representatives of the 
TJniversity, and those of the good towns. The business of this 
Assembly was to deliberate on the great affairs of the kingdom, 
and especially on the reform of the Boyal ojB&cials.^ 

In the Treaty of Troyes by which in 1420 Charles VI. gave 
the actual administration, and the future succession to the 
French Crown to Henry V. of England, it was specially pro- 
vided that the Treaty was to be confirmed by the oaths not 
only of the great Lords, but also by those of the Estates of 
the kingdom, spiritual and temporal, and the cities and 
communities of the kingdom.® In another clause of the Treaty 
it was provided that Henry was to endeavour to secure that, 
by the advice and consent of the three Estates of the two king- 
doms, the union of the crowns of England and France in one 
person should be perpetual.^ It was no doubt in accordance 
with these provisions of the Treaty that the Three Estates were 
called together in Paris in December of the same year. We 
have unfortunately only an incomplete account of the pro- 


^ * Ordonnances,* voL ix. p. 342. 

* * Becneii/ vol. vii. 5, 39. Of. 
Monstreiet, ‘ Ohroniquo,* vol. ii. p. 307. 

* ‘ Recueil,* vol. viii. 695, 13, p. 636. 
“ II est accordd que les grands seigneurs, 
barons et nobles, et les Bstats dudit 
royanme, tant spirituei que temporelz, 
et anBsi les oitez et notables commnnitez, 
les citoyens et bourgeois du dit royaume, 
& nous ob^issans pour le temps, feront 
les seremens qui s’onsuivent.” 

* Id., vol. viii. 696, 24, p. 369: 


**I1 est accord^ que notre dit fik 
labourera par effect de son pouvoir, que 
de I’adviz et coMentement des Trois 
Estaa desdiz royaumes, ostez les 
obstacles en cesto partie, soit ordonn6 
et pourveu que du temps que notre dit 
filz sera venu a la couronne de France, 
ou aucun de sea hoirs, les deux couronnas 
de France et d’Angleterre a toujours 
mais perpetuelment, demourront en- 
semble, et seront en une mesme per- 
sonne.** 
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ceeclings in Juvenal des TJrsins’ ‘ Histoire de Charles YIj’ ^ 
but if we could trust a document printed by Eymer in the 
' Foedera/ whose source is unknown, we have an important 
statement of the composition and proceedings of the Estates. 
They are described as composed of the Bishops and Clergy, 
the Proceres,^^ nobles, citizens, and burgesses. After the 
Chancellor had read the Treaty to them, and the King had 
declared that he had sworn to observe it, the Estates were 
adjourned for a few days, and on their reassembling they 
reported that they approved, accepted and authorised the 
Treaty and all its provisions.^ 

To return to the legitimate government of France, we have 
a reference to a meeting of the States General at Cliinon, in a 
letter of 1426.^ We have already dealt with the very impor- 
tant meeting of the States General at Orleans in November 
1439, and we need only point out again that it was with the 
advice of the Estates that Charles VII. created the new 
military organisation of France.'^ 

In April 1468, Louis XI. called together the States General 
to deal with a great constitutional question ; that was — the 
demand of his brother Charles that the Duchy of Xormandy 
should be separated from the Crown of France, and held by 
himself. The Three Estates agreed that it could not be thus 
separated, but must remain inseparably united and joined 
to the Crown. ^ It is also significant of the constitutional 
authority of the States General that on the same occasion, in 
view of the attacks made by the Duke of Brittany in Xormandy, 

^ Juvonal des Ursins, * Histoire de trusted is uncertain. It is possible 
Charles VI./ ad, Faris, 1 653, p. 384. that it represents an attempt in 

» Bymer, ‘Foedera,’ vol. x. p. 30 : England to give the Treaty of Troyes 
“ Responderunt quod, quantum ad a legal and constitutional chai'acter.) 
Facom predictam, Ipsi eandom Facem » * Ordonnanoes,’ vol. xiix. p. 140. 
censentes et reputsrvtes laudabilem, * Of. pp. 138, 194. 
necessariametutilemutrisque Begniset ® * Becuoil/ vol. x. 114 (3), p. 653: 
subditis eonindem, ymo et toti christi* Que en tant qu’il touche ladicte ducii6 

anitati, ipsain Facom ac omnia et di Normandie, elle ne doit et ne pent 
singula in eadem conteata, quantum 6tre separe^ de la couronne en quolque 
in eis erat et velud ipsi tres Status dicti mani^re quo ce soit, inais y est et doit 
Begni, approbaruut, laudarunt, aceep* Stre et demeurer unie, annox4e et con- 
tarunfc et auctorisarunt.*’ Joint© ins^parablement.” 

(How far this document can be 
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, tliey/gave .the/Eiiag aiitliority to take suoli action as skoiild be 
necessary to maintain tlie statutes and ordinances ■ of ■ tbe 
kingdom' witliout, waiting to call togetber the Estates.^ 

It iSj we tMiik, evident that tbe States General in France 
were conceived of, not merely as a body wbicb should sanction 
taxation, important though this was, but as, in some sense and 
degree, representing the whole community of the nation, whose 
approval and support it was desirable that the King should 
obtain in matters of great political importance. It is only 
with this in our mind that we can understand the constitutional 
attitude of the great States General of Tours which met in 
January 1484, on the accession of Charles YIII. 

We have already dealt with some important questions which 
arose in the course of their meetings, and here, therefore, we 
only deal with some other of the most important of these. When 
the States General met, they conceived their function as being 
primarily to consider the abuses which had grown up during 
the last reigns, and secondly to consider and provide for the 
government of the country during the minority of the King. 

The first they proceeded to deal with by arranging the 
Estates in six divisions, representing the six groups of provinces ; 
each of these divisions was to prepare a statement of grievances 
and remedies. They then created a commission of six 
members of each division to prepare a general statement on 
this basis. We are not here concerned with the details of these 
statements, but it is important to observe that they covered 
almost the whole range of the government of the country, not 
only in matters of finance, but also of the administration of 
justice.^ 

The question of the Council of Eegency was the subject of 
protracted discussion. It is evident from Masselin’s account 
that there was much difference of opinion among the members 

* Id. id. id. (9), p. 568 : “ Et dds poureeque ais6ment Us ne so peuvent 
maintenani pour ]ors, et d<^s-Iors pour pas aasomblor, y puisso prociSder 6. 
maintenant, toiites les fois que les- faire tout ce quo ordro do droit et de 
dits cas echerroieiit, ieeux des Etatz ont justice, ©t les statuts ©t ordonuances du 
accord^ et eonsenli, aceordont et con- royaum© 1© portent.*’ 
sentent que ie roi, sans attendre autre * Masselin, ‘ Diarium,’ pp. 66, 74, 
assemble© ne congregation des Etats, 76. 
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of the States Geiieralj some maintaiimig that it was for them 
to appoint the Ooimcil, for the care of the State had now (in 
the Eong’s minority) come to them, while others maintained 
that the appointment of the Ooimcil belonged to the Princes 
of the Blood. ^ The final result seems to have been that the 
Estates did not maintain the right to appoint the Council of 
Begency, but they requested the King and his Council to add 
to it twelve persons, to be chosen from the six divisions of the 
Estates.^ 

It is no doubt probably true that behind the controversy 
in the Estates about the composition of the Council of Begency, 
we can see the influence of different factions among the Pi’inccs 
and great nobles, but we are not attempting to write the history 
of the times. 


We turn again to Commmes and to his attitude to the 
States General. His opinions have a special value, not only 
because he was a man of great experience in political and 
diplomatic affairs, but because he was a great servant of the 
Prench Crown, and cannot be suspected of any desire to de- 
preciate its authority. W^e have in the last chapter cited his 
important statements about taxation, but these are only 
incidental to his treatment of the importance of reasonable 
relations between the King and his subjects. It is not only 
with reference to taxation that he thinks that the King should 
act with the consent of his subjects. After the general con- 
demnation of the attempts of kings to impose taxes upon their 
subjects without their consent, as being mere tyranny, 
which we have cited, he continues, that even in the case of 
war it was much wiser for kings to act after consulting the 
assemblies of their people, and with their consent, and that this 
would greatly increase the King’s power.® Coinmines is 


1 Id.id.,p. 138, 

* Id. id., p. 702. 3. 

» Commines, ‘M^moires,’ v. 19, p. 
141 : “ On ponrroit respondx© qn’il y a 
do saisons qn’ii ne fant pas attendr© 
Fassembl©©, ©t qn© la ehos© seroit trop 
longue, ^ commencer la guerre et & 


Fentrepreudr©. Ne se fault point 
haster, ©t on a skssez temps : et si vous 
dia quo les Roys ot Princes en sont trop 
plus fors, quand ilz entreprenneut du 
conseil d© leurs sujectz, et ©n sont plus 
crainctz d© l©ui*s ©nnomis.”' 



chap; , VI.] 


BEPBESBNTATIYE mSTITUTIONB. 


215 


obviously refeirijig to tbe Estates wbeB ' be speaks ; of the 
assembly, :an.d a little later on be speaks, of .tbem 'witb 
special reference to tbe States General of Tours in 1484. He 
describes contemptnonsly certain persons wbo spoke of tbis 
assembly as dangerous, and denounced it as being treason 
(leze majestd) to speak of calling togetber the Estates, and 
argued that tbis would di m inish tbe authority of tbe King ; 
such persons, be says, were really guilty of a crime against 
God and tbe King ; they were men who held some undeserved 
authority, and talked thus foobsbiy, because they were afraid 
of the great assemblies, and feared that they would be known 
for what they were, and be censured.^ It is clear that Corn- 
mines looked upon tbe States General, that is, tbe meeting of 
the representatives of the community, and its consultation by 
the King, as being a useful and normal part of the organi- 
sation of a political society, necessary for taxation, and 
desirable for the effectiveness of public action. 

We do not need to discuss in detail the character of tbe 
representative Assembly of tbe Empire, for it is clear that tbe 
Emperor was tbe bead of a political body which was tending 
to become a federal system rather than a unified monarchy, 
and that tbe final authority in tbis system belonged rather to 
tbe Diet than to tbe Emperor. 

It is, however, important to observe tbe terms in which tbe 
Diet is described by Mcolas of Cusa. Tbe Council of tbe 
Empire, be says, consists of tbe Emperor, tbe principal Eulers 

^ Id. id., p. 143 : “ Efc pour parlor quo o’est pour diminuer Fauctorit^ du 
de rexjperieuce de la bont6 des Fran^ais, roi ; et sent ceulx qui commettent ce 
no faut alleguer pour nostre temps que crime eavers Dieu et le Roy, et la chose 
les Trois Estats tenus k Tours, apres 1© publique ; mais servoient ces paroles, et 
decez de notre boa maistre le Roy servent a ceulx qui scat en auctoritd 
Louis XI. (& qui Dieu fasse pardoa) qui ©t credit, sans en riens Favoir merite, et 
fut Fan mil, quatre cents, quatrevingts qui ne sont points propioes d’y ©tre, et 
et trois. n’ont accoustum6 que de fleuretor en 

L*on povait estimer iors que cest© Foreill©, ©t parler do choses de pou de 
assemble© estoit dangeroux, ©t disoiont valleur; et craigneut les grandes 
quelques ungz do petite condition ©t de assemblees, de paour qu’ils ne soieut 
petite vertu, ©t ont dit plusieurs fois congneuz, on que leurs oeuvres ne soient 
depuis, que e’est crime de LAze Majesty, blasm^es.** 
qui de parler d’assembler Estatz, ©t 
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of the various provinces as representing these, and the heads 
of the great coinmnnities (Universitates) ; and, he adds signifi- 
cantly, when these are met in one representative body, the 
whole Empire is gathered together.^ 

We may put beside this the terms in which at the Diet of 
Worms in 1495, a new Court of the Empire, the “ Reichs 
Kammergerioht,” was established. Its creation was a part of 
the attempt made in the last years of the fifteenth century 
to reorganise the constitution of the Empire. The creation of 
this new Court is represented as being related to an attempt 
to establish a “ Common Peace " for the whole Empire, and 
it was with the consent of the Electors, Princes, Counts, 
Robles, and Estates that the Peace and the Court were 
established.® And it was with the counsel and will of the Diet 
that the Emperor was to appoint the judges of the Court.® 

We do not discuss the development of the representative 
system m the fifteenth century in England, for this has been 
done by the great historians, but it is worth while to put beside 

1 Nicolai? of Chisa, * De Concordantia lieylig Reich und Teutsche Nacion eyn 
Catholica,’ iii. 25 : “ Scimtis impera- gemainen Fried furgenommeu, aufger- 
torem caput et primum omnium, apud ichtet und gemacht.” (p. 6) “ Ordnung 
quern est imperialis iussio, de congre- des kayserliohen Cammergerichts zu 
gandis subditis, regibus et principibus, Worms. . . . Wir haben aus beweg. 
si vero qui ut membra ad ipsun caput lichen Ursaohen, einen gemeinen Landt- 
concurrere habent { in hoc universali Frieden, durch den heylig RCmisch 
concilio sunt principales praesides Reich und teutsche Nacion, aufgericht, 
jprovinciarum, suas provincias repre- und zuhalten gepoten, und nachdem 
santantes, ao etiam universitatum der selb on redlich, erber und f urderlich 
magnarum reotores et magistri, et illi Recht schwerlich in Wesen besteen 
qui e seaatorio gradu, qui sacer conven- m5cht, darumb auch Gfermanien Niitz 
tus appelatur, ©xistunt. . . . Et dum zu Furderung und Nothurffteu euer 
fiimul oonveniunt in uno compendio aller, unser und des Heyligen Reychs 
representativo, totum imperium codec- Cammergerichts mit zeitigem Rath 
turn Euer der C^urfiirsten Fiirsten und 

* “Neue Sammlung,” ‘ Senckenburg Gemainen Besammlung, auS unserem 
und Schmaus,’ vol. ii. p. 21 ; Reichs- und des Reychs Tage, hie zu Worms, 
absohied. Worms, 1405: “Barumb aufzurichteri und zu halten, furgenom- 
mit eynmfitigen, zeytigen Bate der men in Form und Masson als hernach 
Brwerdigen und Hoohgeporenen . > volget.” 

Curfhrsten und Fiirsten, Geysstlichen » Id, id. : Die Richter und XJrtheiler 
und Weltligen auch Prelaten, Grafen, die all wir mit Rath und Widen der 
Jlerren und Stende, haben Wir durch Sanmallung yetz hie kieeen werden.** 
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McolaS' of Ciisa and Commines, some of those passages wMoh 
we have already cited in which Sir John Fortesene describes 
this, and also some observations on what he understood ho 
have been its history in France. . 

He deals with it first in' his treatise on the Law of KatiirOj 
where he treats the English constitutional system as embodying 
the dominium pohtienm et regale/’ for no laws can be made, 
nor taxes imposed without the consent of the Three Estates 
of the Kingdom, while on the other hand the subjects could 
not make laws without the authority of the King.^ He deals 
with it again in the treatise, ‘Be Landibus Legis Angliae,’ 
where he points out that the laws of England do not proceed 
from the mere will of the King, for laws which are made by the 
Prince alone might often be directed to his private advantage 
and turn to the injury of his subjects, while the laws of England 
are made by the wisdom and prudence of more than three 
hundred elected men, that is by the assent of the whole 
kingdom, and for the good of the people.^ 

In his ' Government of England ’ Portescue contrasts the 
unhappy condition of the French people under a “ Bominium 
Ec-gale ” with that of the English under a “ Bominium Politi- 
cum et Eegale,^’ as he had done in his ^ Be Laudihus Legis 
Angliae,’ but he also says that though the French King now 
reigned Bominio Eogali,” this had not always been so, for 
neither St Louis nor his ancestors imposed taxes on the people 
without the assent of the Three Estates, which were like the 
Parliament in England, and this had continued till the time 
of the wars of England against France.® 


We have, we thinli, said enough to justify our own conclusion 
that that representative system whose bogianings in the 


1 Forteaetie, ‘ De Natxira Legis 
Naturae,’ i. 16 ; “ Sed et tertium esse 
dominium, non minus his dignitate et 
iaude, quod politicum et regale nomi- 
natur. ... In regno namque Angliae 
reges sine trium statuum regni illius 
consensu leges non condunt, noc sub- 
sidia imponunt subditis suis. , . . 

Numquid tunc hoc dominium politicuna# 


id est plurium dispensatione regulatum 
dici possit, verum etiam et regale 
dominium nominari mereatur, cum nec 
ipsi subditj, sine regia auctoritate leges 
condere valeant,” 

* Id., ‘ De Laudibus Legum Angliae,* 
xviii. 

® Id., * Governance of England,’ iii, 
Of.p. 175. 



218 


FIFTEENTH . OENTOTY. 


[PAET II, 


twelftli aad tilixteeiitli centuries w have traced in tlie last 
volume, and wliose continued importance in tlie fourteentli 
century we have illustrated in the first part of this volume, 
continued to he a normal part of the political civilisation of 
Western Europe in the fifteenth century. As we have often 
said, we are not writing a constitutional history of Europe, and 
we are only concerned with the representative system as illus- 
trating the conception that political authority was understood 
to be the authority of the community, primarily indeed 
through the law which was the expression and the form of 
its life, but secondarily and in these later centuries especially, 
as embodied in the Assemblies, Estates, or Parliaments which 
were accepted as representing the whole community. 

We have examined the political and legal literature of the 
fifteenth century, and we have compared it with the constitu- 
tional practice especially of Spain and France, and we think 
that it is clear that there is little trace of the development of 
any political conceptions which were different from those of 
the fourteenth century, or of the Middle Ages. It seems to 
us evident that the political thought of the time was still 
dominated by the conception of the supremacy of law and 
custom, that is, i£ we use the rather unhappy terms of some 
modems, it was not the Prince, but the Law, which was con- 
ceived of as sovereign. 

The Prince was indeed thought of as august, and was treated 
with profound deference and respect, but he was not absolute, 
and his authority was derived from the community. His 
authority was limited and even terminable if he violated the 
laws and liberties of the community. 

It is true that when we turn from the general political 
literature to the Civilians we find that they generally repre- 
sented another mode of thought, and we have come across 
a few statements of the theory of Divine Eight,’’ in the 
fourteenth and fifteenth centuries, but there is very little 
evidence that these absolutist theories had any appreciable 
influence on the general character of the political ideas of the 
fifteenth century. 
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CHAPTEE L 

THE THEOEY OE A LIMITED MOHABCHY. 

We Have so far considered the character of the political 
theory of the fourteenth and fifteenth centuries, and its 
relation to the actual constitutional conditions of some of 
the greater European countries. We have now to examine 
the question how far, and in what respects, we can trace 
the appearance and development of any new and important 
political conceptions in the sixteenth century. We have 
to consider how far the great political and religious movements 
of the century, or that great but indefinable movement 
which we call the Eenaissance, may have brought with them 
now conceptions of the nature and principles of political 
society and authority. If, however, we are to approach the 
subject seriously, we must begin by putting aside ad pre- 
conceptions and must not allow our judgment to be swayed 
by any traditional notions, or assume that those great move- 
ments were or were not important in the development of 
political ideas or principles. 

We have a work of the early years of the sixteenth century 
which is of the highest importance both as representing 
the experience of the past and as anticipating future develop- 
ments. This is the work entitled " La Grant Monarchic de 
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France/ which was written in the first quarter of the century 
by Claude do Seyssel, the Archbishop of Turin, who, though 
a noble of Sayoy, had been for many years, from 1497 to 
1517, in the service of the French Crown, under Louis XII. 
It is the work, therefore, of a man who had a large practical 
political experience, and though it may be described as a work 
of political theory, it is rather of the nature of the recorded 
observations of a practical statesman on what he had seen. 

This is indeed a remarkable work, both for its shrewd and 
penetrating observation of the actual character of the political 
system, and for the sharp contrast it presents to the work 
of another important French writer, of the latter part of the 
century, that is the ‘ Be la E4publique ’ of Jean Bodin, first 
published in 1576. Wo shall have much to say about this 
in a later chapter, but we may at once contrast Bodin’s 
dogmatic and abstract conception of the nature of the political 
authority, which he calls Majestas,’’ which we should call 
Sovereignty, with the cautious and tentative conception of 
de Seyssel, that in the actual fact of human experience, 
political authority is conditioned and limited by forces, some- 
times intangible, but none the less real. 

At the outset of the work de Seyssel says that the French 
monarchy was the best of all monarchies, because it was 
neither completely absolute, nor too much restrained ; it was 
regulated and restrained by good laws, ordinances, and cus- 
toms which were so firmly established that they could scarcely 
be broken. The absolute power of the kings of France was 
regulated by three restraints (freins), Eeligion, Justice, and 
what de Seyssel calls la police.” ^ In a later passage he 
says that it is by these ‘‘ freins ’’ that the absolute power of 
the monarch, which is called tyrannical when it is exercised 


^ Be Seyssol, * Grant Monarchie de 
France,’ i. 8 : “ Et neantmoings 

demenre toujonrs la dignity ot authority 
royale ©n son eatior, non pas total©- 
ment absolue, ne auasy restraincte 
par tropt ; mais regie© ©t refrenee par 
bonnes lois, ordonnancea et coustumos, 
lesqnelles sont ©stabiles d© tell© sort© 
que a pein© se pen von t rompre et 


adaichiler, iacoit que, en quelque 
temps et en quolque endroict, il y 
adviegne quelque infraction et violence. 

Et pour parlor desdicts freins par 
lesquels la puissance absolue dos rois 
de France eat reglee, jen trouve trois 
principaulx. Le premier est la religion, 
I© second la Justice, et le tiers, la police.” 
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against reasoHj is reduced to "‘ civility,’’ and if lie sets aside 
tliese limits, and follows Ms •uncontrolled wil, heis lield to be 
an evir tyrant, cruel and intolerable, and earns tbe batred 
of God and of Ms subjects.^ 

: We must consider tliese “freins’’ a little more closely. 
About Eeligion be does not say much wMcb is of importance 
for our present subject except that the people would bate the 
king if be were notoriously irreligious, and would hardly obey 
bim.^ Of the second, ‘‘ la justice,” be has much to say wbieb 
is of the greatest importance. This, be says, was more highly 
developed in Erance than in any other part of the world, 
under the form of the “ Parlemens ” which had been created 
chiefly for the purpose of restraining the absolute power 
which the king might desire to exercise. In respect of dis- 
tributive justice the kings had always been subject to this, 
so that in civil matters every man could obtain justice against 
them, just as much as against other subjects, and the king’s 
letters and rescripts are subject to the judgment of the 
‘‘Parlemens.” In regard to criminal matters the kings’ 
“ graces et remissions ” are subject to such discussion in these 
courts, that few would venture to do evil in hope of them.® 


1 Id., ii. 6 8 ** Et premia re merit 
toueiiazit les troys t'reins dont jay 
parlee dessus par lesquels la puissance 
absolue du prince et monarque, laquelle 
©st appelee tyrannique, quant I’on 
en use centre raison, est refrenee et 
reduite a civility. . . . Et par le 
contraire, des qu’ii se desnoye desdits 
troys limites et veult user de volont6 
desordonnee, il est tenu ©t repute 
mauvais tyrant et cruel ©t intollerablo, 
dont il acquiert la hayno d© Bieu ©t 
d© S6S subjects.” 

^ Id., i. 9. 

* Id., i. 10 : “ L© second frein est 
la justice, laquelle sans point d© diffi- 
ciilt^ est plus autorise© en France qu© 
©n nul autre part du mond© qu© Ion 
saehe, mesmemeut a cause des parle- 
mens qui ont este instituez princi- 
paliement pour ceste c.a\m& et a cest© 
fin, de refroner la puissance absolu© 


dont vouldroyent user les rois. Et si 
fiirent des le commencement establis 
de si grans personages en tel nombre 
©t avec telle puissance et pouvoir quo 
les rois y ont, quant a la justice dis- 
tributive, toujours este subjeetz ; tene- 
ment que Ion a justice et raison k 
rencontre deulx, aussd bien qu© k 
rencontre des subjects es matieres 
civilos. Et entre les parties privees 
leur auctorit© ne peut prejudicier au 
droit daultruy. Ains sent leurs lettres 
et rcacriptos subjects au jugement 
desdits parlemens en tel cas : non pas 
touchant obreption et subreption seulle- 
ment, eomme ceulx des aultres pro- 
vinces selon les lois Romaines, mais 
touchant la civility et incivilit6. Et 
quant aulx matieres criminelles leurs 
graces et remissions y sont teilement 
debattues ©t ceulx qui les obtiegneut 
mis a telle discussion que peu se 
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And then, lest it shonld be imagined that judges are after 
all under the king's control, he adds that their office was not 
temporary but perpetual, and that the king could not remove 
them “sinon par forfaiture," and that judgment upon 
them belonged to the courts themselves* And thus, the 
judges, knowing that they could not be removed, except 
for a definite fault, can give themselves with more confidence 
to the administration of justice, or are inexcusable if they 
do not do so.^ The significance of this will be obvious to all 
who remember the importance of the principle of the medissval 
constitutional system of the supremacy of the law and the 
courts over the prince.^ 

We must turn to de Seyssel's treatment of the third frein " 
upon the royal authority in France, that is, *'la police." 
It is difficult to define in precise terms what he means by 
this, but it would appear that he uses it to describe the system 
and order of the State (probably as equivalent to ‘‘ Politia "). 
He describes, as belonging to it, first the laws and ordinances 
which had been made by the kings themselves, and confirmed 
from time to time, and which tend to the preservation of the 
kingdom. These had been observed for so long a time that 
the princes do not attempt to ‘‘ derogate " from them ; if 
they did, they would not be obeyed.® He returns to the subject 


trouvent dk> gens qui sonbs eaperance 
ne confiance de cel a, osent faire chose 
mal faicte et sur tons cas execrable.’* 

^ Id. id. : Bfc dautant est icelle 

Justice plus autorisee que les officiers 
deputes pour la faire et administrer, 
sent perpotuels, et nest en la puissance 
des roys les deposer, sinon par 
forfaiture, dont la cognoissance est 
reserves quant aux suppos des cours 
souverain.es ioelles commis eu premiere 
instance, et quant aulx, autres inf^rieurs 
par appol, Et si par volunt6 desordonnee 
aucun a estee quelque foys prive et 
deboute sans garder le dit ordre, 
oeulx qui en ont este cause, ou out 
prins ©t ocoupe lour lieu, en ont apres 
rendu compte et reliqua. Dont il 
advieut que iceulx Juges et officiers 


sachant non pouvoir estre deposees 
sils ne raoltont, plus asseurement 
saqiiittent a Texercice de la justice ; 
ou sils ne le font sont inexcusables. 
Et veritablement cestuy frein ©t 
retenail et moult grant et louable ©n 
Erance plus que ©n nul autre pays, 
comm© diet ©et.” 

* Of. esp. vol. iii., part i., chap. 4. 

* Id., i. 6 : “ L© tiers frein est 

celui de la police. C’est scavoir de 
plusieurs ordonnanoea qui ont este 
faictes par les rois mesmes, et apres 
confermees et aprouveea d© temps en 
temps, lesquelles tendent h la con- 
servation du royaume en uBiversel et 
partieulier. Et si ont este gard4es 
pour tel et si long temps, que les 
princea uentrepreignent point dy 
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in a later chapter, when he says that the king knows that 
it is by means of the laws, ordinances, and laudable cus- 
toms of France concerning the "police,” that the kingdom 
has come to its greatness, and the king must keep them 
and cause them to be kept, to the utmost of his power, 
remembering that he is bound to do so by the oath which he 
swore at his coronation. If he were not to do so, he would 
offend God and his own conscience, and would incur the 
hatred and iU-wiU of his people.^ 

This, however, is not ah that de Seyssel treats of under 
“ la police.” There are, he says, three estates in the kingdom 
besides that of the Church — ^the nobles, the middle classes 
(le people gras), and the lower classes (le people menu), and 
each of these has its own “ preheminences ” according to its 
quality, and these must be carefully preserved.® 

In the second book of the treatise he goes on to say 
that the king should take coxmsel, and he describes the Great 
Council, which he distinguishes from the ordinary Coimcil. 
The Great Council is composed of the good and notable men 


deroguer: et quant le vouldroyent 
fair© Ion nobeist point a leur corn- 
man demens. Mesmoment quant au 
faict do leur demaine et patrimoyne 
royal q nil’s ne peuvent alienor sans 
necessite,” 

^ Id., ii. 17 : Quant au tiers 

poinct d© la police, portant qu© tout 
c© que j© diray, cy apres depend 
die©]©, non diray sur c© propos aultr© 
chose qu© 1© roy ©t monarqu© cog- 
noissant que par I© moien des lois 
ordonnances et louables coustumes do 
Franc© concernant la police, 1© royaulme 
©st pervenu toll© gloire, grandeur ©t 
puissance quo Ton voit ; ©t s© conserve 
©t entretient en paix prosperity et 
reputation ; les doibt garder ©t fair© 
observer 1© plus qu’ii peult, attendu 
mesmement qu’il eti ostrainct par 1© 
serment qu’il faict son couronnement 
de c© fair©. Pourquoy faisant 1© 
contrair© offense Dieu ©t bless© sa 
conscience et si acquiort la hayne ©t 
mal vieiUanco d© son peuple, et autre 


ce, affoiblist la forceet par consequence 
diminu© sa gloire et sa renommee.” 

* Id., i. 13 : “II va outre a 
ung aultr© ordre ©t une aultr© forme 
d© vivr© en ce royaum© tendant k 
oett© mesm© fin, qu© moult faiort k 
louer ©t ©ntretenir pour Tunion ©t 
accord d© tous les Estats dicelluy. 
Gar iiz ont ©st© si bien introduicts ©t 
continuez que a grant peine peult 
venir 1© royaulme ©n grande decadence 
tant qviils seront bien ©ntretenus, pour 
autant que ung cheaeun des dictes 
Estats a ses droits et preheminences 
selon sa quality, ©t y. peine peult Tung 
opprimer 1’ autre, n© tous trois ensemble 
conspirer contr© 1© chief ©t monarque. 
Et ©n ces trois Estats ie ne comprends 
point oelui d© I’Eglis© dont je parlera 
aprds. Ains los prens ain.sy qu© Ion 
faict en aucuns aultres pays. O’est 
a scavoir la noblesse, 1© peuple moyen 
qu© Ion peult appeler ie peupl© gras, 
et le peupl© menu.’* 

Of. ii. 17, 
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of the various estates, botli secular and ecclesiastical, the 
Princes of tbe Blood, the Bishops, the chief officers, and, 
if the business is important, the Presidents of the Sovereign 
Courts (Parlemens), the principal counsellors of those courts, 
and other wise and experienced persons. This is not a body 
which should be called together frequently, but only when 
there are some grave and important matters to consider, 
such as the declaration of war, the making of laws and ordin- 
ances for the whole kingdom, and other like matters. He 
adds, a little grudgingly apparently, that it is sometimes 
expedient to summon to the Council some small number of 
men from the most important cities of the kingdom.^ 

It will be observed that this can hardly he described as 
the ‘‘ States General,'' it is more of the nature of an Assembly 
of ITotables, and it is evident that de Seyssel had no great 
interest in strictly representative institutions, but he is clear 
that the king should be advised by a body of men who repre- 
sented the political intelligence of the community. 

We have said enough to indicate why it is that this treatise 
is of great importance, for it expresses the judgment of an 
experienced officer of the French Crown on the nature of what 
we should call the constitutional system of France. It is 


^ Id., ii. 6 : “ Tout ainai je dis 
que le roy doit les grans et communs 
aftaires du royaume commuaiquer 4 
ung grant conseil assemblee de bons ©t 
notables personnages de divers estats 
tant d’eglise que s^culiers, et tant de 
robbe longue que de robbe court©, 
C’est a savoir ceulx qui sont qualifies 
a cause de leur degre, estat, ou office, 
comme sont en France les Princes du 
sang, les evesques, les chefs d’offioe, les 
ohambellans, les maitres des requestes 
et maitres d’hotoi qui se trouvent on 
Court. Et encore selon Timportance 
des affaires j doibt Ion appeler des 
prostdeiis des courts souveraines et 
principaux conseiliers dicelles, des 
prelatz absens, et autres notables 
personnages que Ion sait estre sages 
et ©xperimentos, Mais eeia de oon* 


voquer tels personnages absens ne se 
faict ne doibt faire guieres souvent 
pour eviter confusion et deepens©. 
Ains tant seulement quant il occourt 
quel que chose qui nadvient pas souvent 
©t ©st de grand© consequence a toute 
1© royaume, comme d’entreprendre une 
guerre et conqueste nouvelle. De 
faire loix et ordonnances generalles 
concernant la justice ou la police 
universelle du royaume, et aultres cas 
semfolables, aux quels cas il est quelque 
foys expedient d’appeller quelque 
petite nombre de gens dos cites et vibes 
oapitales du royaume. Et ©n ceci n’est 
pas apj,>elle conseil ordinaire. Ains 
©st une assemblee casuelie. Laqueil© 
comme dicte est ne se doibt faire si non 
quant les cas lo requierent.” 
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evident that its emphasis lies just on those principles of 
political order which had been most characteristic of the 
Middle AgeSj that the king was controlled by the Law, and 
that in all matters concerning the rights of Ms subjects he 
could only act by process of law and in the courts. If de 
Seyssel does not express the first principle in the precise terms 
of Bracton or Fortescue, his meaning is clear, and the second 
principle is stated by him in terms which are not far removed 
from those of Magna Carta and the great Feudal Lawyers. It 
is indeed the confidence with which he affirms the complete 
independence of the courts from the authority of the king, 
wMch is most remarkable. 

It is interesting and important to observe that the most 
famous political writer of the sixteenth century, that is, 
MachiaveUi, made some observations on the government 
of France, which correspond in important points with the 
opinion of de Seyssel. In one place in Ms Discourses 
on Livy, he contends that when a people knows that the 
prince will not on any account violate the law, they will live 
secure and contented, and he gives as an example the kingdom 
of France wMch lives in security because the kings were bound 
by many laws which formed the security of all their people.^ 
In another place he points out the good effects in France of 
this; that kingdom lived more completely under law than 
any other, for their laws were maintained by the Parlements, 
and especially by that of Paris, which would deliver judgment 
even against the king.^ 

^ Macchiave’li, * Discorsi Super 1© leggi di quelH verso il suo priucipio. 
priiu© Decade di Tito Livio,* i, 10: E si vedi quanto buono effetto fa 
“ E quando un principe faccia questo, questa parte nel legno di Francia, il 
e che il populo vegga che per accident© quale regno viva sotto lo leggi e sotto 
nessuno ei non romp© tali leggi, oomin- gli ordini piu che alcun altro regno, 
cera in breve tempo a vivere sicuro © Belle quali leggi e ordini ne sono 
contento. In eserapio ci e il Regno mantenitori i Parliament!, e massime 
di Francia, il quale non vive sicuro per quel di Parigi ; le quali sono da lui 
altro che per essersi quelli Re obligati rinnovate qualuuque volta, e fa una 
ad infinite leggi nolle quali si com* esecuadone contra ad un principe di 
prend© la sicurta di tutti i suoi populi,” quel regno, e che ei condanna il Re 

* Id., iii. 1 ; “ Hanno ancora i regni neile sue aentenze.** 
bisogno di rinuovarsi e ridurr© ie 

VOL. VI. ^ 
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These conceptions of the nature of the French monarchy 
may seem at first sight rather strange ; they do not correspond 
with the impressions of Sir John Fortescne, as we have seen^ 
bnt after all de Seyssel was in a better position to Judge the 
real nature of that government than an observer in England, 
however intelligent he might be. 

It is clear that in the judgment of de Seyssel the French 
monarchy was a monarchy limited by law and custom. We 
shall have to consider the development of the theory of an 
unlimited monarchy, so far as it is to he found in the sixteenth 
century, but it is clear that it was unknown to de SeysseL 
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CHAPTER n. 

THE SOIJROE AND AUTHORITY OF LAW* 

We Lave, In tLe last chapter, dra-wn attention to the work 
of de Seyssei, Ibecanse it seems to ns important as representing 
the judgment of a man of affairs, an experienced official of 
the French Crown, on the real nature of the government 
of France. Our task is, however, to examine the political 
theory which lay behind the actual institutions of European 
society, and we must therefore turn to a more detailed exam- 
ination of the various aspects of this. 

We must begin with an examination of the theory of the 
nature, the source, and the authority of law. As we have 
often said, and we are convinced that it is a right Judgment, 
the supreme authority in the Mediseval State was the Law, 
not the prince, and as we have seen in the earlier parts of 
this volume, this continued to be the normal judgment of 
the fourteenth and fifteenth centuries; we must now con- 
sider whether this continued in the sixteenth century, or 
how far it gave place to that theory of the supremacy of 
the monarch which became common in continental Europe 
in the seventeenth and eighteenth centuries. 

We have not found, in the literature of the earlier part of 
the century, very much discussion of the nature of law in 
general, but there is enough to indicate its general character, 
and to illustrate the continuance of the tradition of St Thomas 
Aquinas. We find examples of this in the work of an eminent 
English Jurist, St Germans, writing about 1539, in that of 
the Dominican Professor of Salamanca, Soto, who had been 
the confessor of Charles V. and in that of Calvin. 
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St Germans’ work is in tke form of a dialogue between a 
Doctor of CiTii Law and a Stndent of English Law, and 
he begins with a brief statement by the Doctor on the first 
and general principles of all law. The Eternal Law, he says, 
is nothing else but the supreme reason of the Divine Wisdom, 
by which God wills that all things should be moved and 
directed to their good and proper end. 

God reveals the Eternal Law to the rational creature in 
three ways : first, by the light of the natural imderstanding ; 
secondly, by Divine Eevelation ; and thirdly, by the reason 
in the prince or other ruler, who has power to impose law 
upon his subjects. The ‘‘ Lex ijTaturae is that which belongs 
to the rational human being; the '‘Lex Divina ” directs 
men to eternal felicity ; while the " Lex Eationis ’’ directs 
men to felicity in this life. The " Lex Humana,” in order 
to be just, requires two things in the legislator : “ prudence,” 
that he may direct the community in accordance with right 
practical reason ; and authority, for he must have authority 
to make law. The Lex Humana will be called just, " ex fine,” 
when it is directed to the common good, "ex authore ” when 
it does not go beyond the authority of him who made it, 
ex forma when it imposes burdens on the subjects in due 
proportion to the end of the common good, for if these 
burdens are unequally imposed upon the multitude, the law, 
even if it is directed to the common good, wiU not be binding 
upon men’s consciences. He adds finally, that, as Aristotle 
had said, it is better that all men should be ruled by a 
certain and positive law, than that the judgment should be 
left to man’s wiU.^ 


1 Christopher St Germans, ‘ Dialogue 
de Fundamonto legum AngUae/ cap. i. 
(folio ii.) : “ Doctor, Lox eterna 

nihil aliud est, quani ipsa summa 
ratio gubernationis rerum in Deo, 
si v6 ilia summa ratio Divinao Sapientiae, 
qua vult Deiis omnia a se condita 
moveri et dirigi ad boaum et debitum 
finem.” 

Id. id., fol. iii. : ” Tribua igitur 
modia revciat Deus hanc legem 


eteruam et notam facit ©am creaturae 
rational!. Primo mode, por lumen 
naturalis intelleotus ; secundo per 
revelationem divinam ; tertio per 
rationem in principe siv© in alio 
quocunque secundario gubernante, qui 
habet potestatem legem imponere 
subditis suis.’* 

Id, id,, cap. ii. (fol. iv.) : “Lex 
vero naturae speeialiter considerata 
raapicit solum ad creaturam rationalem 
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It is not jaeeessary to illustrate at lengtli tlie relation of the 
general theory of law in Soto to that of St Thomas ; Aquinas 
as it is obvious that in his treatise, ' De Justitia et Jure,’ he 
was illustrating and expounding the principles of St Thomas ; 
as, however, the question of the continuity of these concep- 
tions is highly important in the history of political theory, we 
may take note of a few passages. 

The Eternal Law of God is, he says, nothing else than the 
eternal reason by which he governs the whole world ; and 
the Eternal Law governs man by the hTatural Law, which is 
a participation of it* The hTatural Law is written in man^s 
mind, without any process of argument ; the Jus Gentium 
is derived from it by a process of reasoning, but without any 
assembly of men ; while the Civil Law is derived from the judg- 
ment of men assembled in Council, that is, from the Common- 
wealth or from him who is its Vicar, and has its authority.^ 


humanam ad imaginem Dei creatam, 
quae a quibusdam etiam dicitur Jus 
Gentium.” 

Id, id,, fol. vi. : “ Lex divina de 

propinquo et de se ordinal ad felioitatem 
eternam, lex rationis vero, ad felici- 
tatem hujus vitae.” 

Id., chap. iv. fol. xi. : “ Et ut 

lex humana sit justa requiruntur in 
legislatore duo, scilicet prudentia et 
auctoritas. Prudentia, ut secundum 
rectam rationem practicam dictet 
quid faciendum sit pro communitate , . . 
Auctoritas, ut scilieot habeat auctori- 
tatem legis condendae quia dicitur 
lex a ligando.” 

Id. id., fol. xii. : “ Dicitur enim 

lex humana justa, ex fine, ex authore 
et ex forma. Ex fine quando ordinatur 
ad bonum commune. Ex authore 
quando non excedit authoritatem 
ferentis. Ex forma quando secundum 
proportionem imponuntur subditis 
onera in ordinem ad bonum commune : 
et si onera inequaliter imponuntur multi- 
tudini, licet ordinetur ad bonum com- 
mune ; in foro conscientiae non ligat.” 

Id. id., fol. xii. : “ Licit itaque 


philosophus in secundo Ethicorum ; 
quod melius est omnes ordinari lege 
corta et positiva quam dimittere 
juditium arbitrio, propter tria.” 

1 Soto, ‘ De Justitia et Jure,* i. 3, 2 : 
“ Fit ut lex eterna in Deo nihil aliud sit 
quam sempiterna ratio suae sapientiae, 
qua mundi universitatem regit.’* 

Id. id., i. 4, 1 : “ Ad primum igitur 
argumentum respondetur, quod elsi 
eterna lege gubernemur id tamen fit 
per naturalem, qua.6 participatio iUius 
est. . . . Quin, vero . . . inde lex 
naturalis in nobis, prae brutorum 
instinctu, legis rationem habet, quod 
ratione nos ipsi ducimur ; ilia vero 
per impetum forinsecus aguntur.” 

Id- id., i. 5, 3 (p. 40) : “ Itaque jus 
naturale absque ulla ratiocinatione 
soriptum est in mentibus noatris : 
jus autem gentium naturali ratiocina- 
tione, absque hominum conventu et 
longo consilio inde olicitur, Jus autem 
civile arbitratu hominum in unum 
coeimtium concilium constituitur.** 

Cf, iu., 1, 3. 

Id. id,, i., 1, 3 : “ Leges condere 
non cujxisque, sed reipublicae est, 
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The general correspondence of these principles of St Germans 
and of Soto with these of St Thomas Aquinas is obvious. ^ 

The tenns in which Calvin states his general conception 
of law are not formally the same, but it appears to us that they 
are not substantially very different. The Moral Law which 
is the true and eternal rule of justice is binding upon men in 
all places and times, who desire to order their lives by the 
will of God. Subject to this, every nation is at liberty to 
establish laws for itself, as it finds best ; they may vary in 
form, but they must have the same principle (ratio).® This, 
he says, will be done if we will distinguish between law and 
equity (aequitas) upon which law depends. Equity, because 
it is natural, is the same among all men ; constitutions (i.e., 
positive laws), because they are determined at least in part 
by particular circumstances, may well differ, so long as they 
are directed to the same end, of equity. The Moral Law of 
God is nothing else than the testimony of Eatural Law, and 
the whole principle of equity is contained in it.® 


ej usque vicem gerentis, seu curam 
habeatis, , . . Lex est regula dirigens 
in commune bonum; dirigere autem 
in commune bonum proprium est 
reipublicae, oujus ejusmodi bonum 
proximus finis est ; ergo penes ipsam 
tantum, ao penes ilium qui ejus habet 
curam, potestas est ferendarum 
legum. . . . Subneotitur autem et 
seounda ratio; lex enim vim habet 
coercivam ... vis autem haec et 
vigor in sola republica et principe 
existit eicuti totius auimalis virtus est 
membra movere/* 

1 Cf. vol. V. pp. 36*44. 

» Calvin, * Institutio,^ iv. 20, 16 
{p. 666) ; “ Lex itaque moralis (ut 
inde primum incipiam) quum duobus 
capitibus contineatur, quorum alterum 
pura Deum fide et pietat© colere, 
alteram syncere homines dilectione 
complecti eimpliciter jubet : vera est 
justicia© regula, gentium omnium ao 
temporam hominibus prescripta, qui 
ad Lei voluntatom vitam suam com- 
ponore volunt, Siquidem haec eterna 


est et immutabilis ejus voluntas, ut a 
nobis ipse quidem omnibus colatur ; 
nos vero mutuo inter nos diligamus. . . . 

Quodsi verum est, libertas certe 
singulis gentibus relicta est oondendi, 
quas sibi conducere providerint leges, 
quae .tamen ad perpetuam illam 
charitatis regulam exigantur, ut forma 
quidem varient, rationem habeat 
eandem.’* 

• Id. id. id. : “ Id quod dixi planum 
fiet, si in legibus omnibus duo haec, 
ut deoet, intuemur, legis constitutiones 
et aequitatem, cujus ration© con- 
stitutio ipsa fundata est ao nititur. 
Aequitas, quia naturalis est, non nisi 
una omnium esse potest, ideo ut 
legibus omnibus, pro negotii genere, 
eadem proposita esse debet. 

Constitutiones, quia ciroumstantias 
aliquas habent, a quibus pro parte 
pendeant, modo in eundem aequitatis 
scopum omnes pariter intendant, 
diversas esse nihil obest. Jam, quum 
Lei legem, quam moralem vocamus, 
oonstet non aliud asse quam naturalis 
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. We consideration of the Positive Law of 

the State or Commonwealth, and we begin by discnssing the 
conception of the nature of this, as it appears in the proceedings 
of the Cortes of Castile and Leon, in the last years of the ■ 
fifteenth century and the first part of the sixteenth. The 
Introduction, or Preface, to the proceedings of the OorteSi 
called by Ferdinand and Isabella at Toledo in 1480, seems 
to ns to set out very clearly the recognised principles of the 
method of legislation. The Sovereigns, it says, have found 
it necessary to provide for the circumstances of the time, 
by making new laws, as well as by securing the execution 
of the old ones, and they have therefore summoned the 
“ proonratores ’’ of the cities and villas of their kingdoms, 
not only to take the oath to their eldest son, but to provide 
by legislation for the good government of the kingdoms. 
The procuratores ’Vhave presented various petitions, and in 
accordance with these petitions Ferdinand and IsabeEa, 
with the consent of their Council, order and establish the laws 
which foUow.^ 

This seems to ns to be a very clear recognition of the 


legis testimonium, et ejus conscientiae, 
quae hominum animis a Deo in- 
sculpta est, tota hujus, de qua haec 
loquimur, aequitatis ratio in ipsa 
praescripta est. Proinde sola ipsa 
legum omnium et scopus et reguia et 
terminus sit oportet. Ad earn regulam 
quaecunque formatae sunt leges, quae in 
eum soopum directao, quae eo termino 
limitatae, non est cur a nobis im- 
probentur, utcunque a lege Judaica, 
vel inter se ipaae alias differant.” 

1 * Cortes of Castile and Leon,’ vol. iv. 
Toledo, 1480. Preface : “ K nos cono- 
sciendo que estos eases ocoorrian alo 
presente en que esee necessario y 
provechoso provear de remedio por leyes 
nuevamente feehos, ansi para executar 
las passadas, como para proveer et 
remediar los nuevos casos, accordamos 
de enbiar mandar a las cibdadea e villas 
de nuestros reynos que suelen enbiar 
procuradores de Cortes en nombre de 


todos nuestros reynos, que enbiasen los 
dichos procuradores de Cortes asi para 
jurar al principe nuestro fijo primo- 
genito heredero destos reynos, como 
para intonder con ellos e platicar e 
pro veer en las otras cosas quo sarsn 
nescessarias de se proveer por leyes 
para la buena gouernacion destos 
dichos reynos. 

Los quales dichos procuradores . . . 
nos frequentaran e dieron certas 
petioiones, e nos supplicaran que 
sobrellas raandassemos proveer e 
remediar como viesemos que complia 
a servicio de Dios e nuestro e bien de 
la republica e pacifico estado destos 
dichos reynos, sobro las quales dichas 
petitiones y sobre las otras cosas que 
nos entendimos ser complideras, con 
acuerdo delos perlados e caualleros e 
doc tores del nueitro Consejo, proue- 
imos e ordinamos e statuimos la£ 
leyas que se siguen,’* 
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necessity of consulting tlie Cortes before legislation and a 
statement of the normal method of such legislation. 

In the proceedings of the Cortes, which met at Valladolid 
in 1506, under Queen Juana, we have an explicit statement 
of the same principle. The Cortes maintained that the former 
kings had laid it down that when new laws had to be made, 
the Cortes should be summoned, and it was then established 
by law that no laws could be made or I'evoked except in Cortes, 
and they therefore petition that from henceforth this rule 
should be kept. They complain that many ^ ^ Pragmatics 
had been issued without this process, by which the kingdoms 
felt themselves aggrieved, and ask that these should be revised 
and the grievance removed. The Queen assented to the 
petition.^ This statement of the proper method of legislation 
is not only important in itself, but as affirming that this 
was traditional and legal. 

With this we may compare a clause in the proceedings of 
the Cortes of Valladolid in 1623, in the reign of the Emperor 
Charles V. This provides that the answers made by the 
King (Charles V.) to the petitions of the Cortes were to be 
registered (yncorparados) and observed and executed as laws 
made and promulgated in Cortes.^ And again we may com- 
pare a petition made by the Cortes of Madrid in 1634, and 


^ Id., vol. iv, Valladolid, 1606, 6 ; 
“ Y par esto los rreys establecieron 
que, quando diesen de hazer leys, 
para que fuesen probechosas a sus 
rreynos a cada provin^ia fuese bien 
probeyda, se llamasen Cortes e Pro- 
curadores y entendiesen enellos, y por 
estose estable^io ley, que no se fi9iesen, 
ni rrevoeasen, leys sy no in Cortes : 
suplican a vuoslras Altezas que agora 
e de qui aclolante se guarda e faga 
aay, e quando leys se obieson de hazer, 
mandan llamar sus rreynos e pro- 
curadores dellos, porque para las tales 
eys saran dellos muy mas ynfamados, 
y vuestros rreynos juste e d©rec?hamente 
proveydas : e porque fuera desta 
horden, se an fecho muchas promaticas, 
de que estos vuestros rreynos, se 


syenten por agrabiados, mand© que 
aquellas ssean rrebistas e probean e 
rremedian los agrabios quelas tales 
prematicas tienen. B. (reply) Que 
quando fuere neeessario, su alteza lo 
matidara proveer de manera que se de 
accuerdo dello.” 

* Id. id., Valladolid, 1623 (p. 402) ; 
“ Porque vos mandamos a todos © a 
cada uno de vos, segund dieho es, que 
veays las respuestas que por nos alas 
dichas peti^iones e capitulos fueron 
dadas, que de suso van yncorporadas, 
y las guardeys e cunpleys y executeys, 
e hajays guardar e cunplir © executar 
©n todo e por todo, segund e como le 
8USO se contiene, como nuestras leyes 
e prematicas san^iones par nos hechas, 
y promulgadas en Cortes.’* 
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accepted, by Cliarles V.j that tbe ** Capitiila made in former 
Cortes, and in tlie present one, were to be beld as laws, and 
put togetber in one volume with tbe laws of the Ordinami- 
ento,’^ and that a copy of this was to be kept in every city 
and villa.^’ ^ It seems to be clear that in Castile, in the 
early sixteenth century at least, it was assumed as a normal 
constitutional principle that legislation was a function not 
of the king alone, but of the king in, and with, the Cortes, 
as the representative body of the Idngdom. 

It is equally clear that the King of Castile had no authority 
to ignore or set aside the laws. We find repeated examples 
of the tenacity with which this principle was held, in the 
repeated protests made by the Cortes in the sixteenth, as 
in earlier centuries, against the issue of royal briefs which 
interfered with the ordinary course of justice. At Valladolid 
in 1518 and 1523 the Cortes petitioned King Charles V. to 
revoke all ‘‘Cartas e cedillas de suspenzyon” whether granted 
by himself or by the Catholic Kings (Ferdinand and Isabella), 
and not to issue them in the future. The King complied with 
their request, and this was repeated in the Cortes of Madrid 
in 1634.2 

1 Id. id., Madrid, 1634: “ 1. Primers- non se de, por el prejuyzio qne delloa 
mente supplicamos a vnestra majestad siguen alas partes.** 
que de todos los capitulos proveydos Id. id., Valladolid, 1623 (p. 373> 

en las Cortes pasados, y del os que en (62): “ Otrosy: supplicamos a vuestra 

estas 86 proueyeren, se hayen leyes, alteza mande revocar qualesqnier 
juntandolas en un volumen, con las cartas e cedulas de suspenciones de 
leyes del Ordinamiento emendado y pleytos que estan dadas ansy por 
corrcgido . . . y que cada ciudad e vuestra alteza como por los Keyes 
villa tenga un libro, y el regimiento Catholicos, pues es denegar Justi^ia 
tenga especial cuydado de hazer y abdien 9 ia alas partes en prejuyzio 
guardar las leyes d61. ... de su derecho. 

B. A esto VOS repondomos que ya B. A esto vos rrespondemos que 

auemos proeydo y nombrado persona nose den suspensyonesdeaquiadelante, 

qua! conviene para effectuar lo en y mandamos que las dadas scan en sy 
vuestra supplicazion contenido.** ningunas, e de ningund efecto.’* 

» Id. id., Valladolid, 1618: *^(23) Id,, Madrid, 1634 (42): Otrosi, 

Otrosy, suppbcan a vuestra Alteza porque acaesce dar cedulas para que 
mande rrevocar e rrevoque quales los oydores enbien relacion de algun 
quier cartas e cedulas de suspensyon pleyto que ante ellos pende, diciendo 
que esten dadas, ansy por vuestra que la parte se quiesca que no 
alteza, ansy por los reyes Catholicos los pertinesce il conosciemento, y 
vuestros alueios, y de aqui adelante entretanto se los manda sobreseer, e 



234 


SIX'tBENTH CEH'TmY, , v ' [PABT; III., 


Wlien we turn from Castile to England it is . obYionsly 
unnecessary to illustrate in detail tfie normal methods of 
legislation. We haye, however, a very important discussion 
of the subject in that most interesting treatise on English 
Law by Ohristoj)her St Germans, to which we have already 
referred in dealing with the theory of the nature of law in 
general. 

This treatise is in the form of a dialogue between the 

Doctor,” that is, the Civilian, and the Student,” or 
representative of English Law, who gives an account of the 
nature of this. He enumerates the six foundations of English 
Law — ^the Law of Eeason, the General Customs of the Country, 
certain ‘‘ Principia ” which are called Maxima,” certain 
particular Customs, and, finally, the Statutes made by the 
Common Council of the Kingdom, that is, the Parliament.^ 

One of the most important aspects of St Germans’ work is 
Ms treatment of law as custom, for he includes under this 
not only the general customs of the country and the particular 
customs of diferent localities, but also the Maxims ” of the 
courts, for he says of these that they might be reckoned among 
the general customs of the kingdom — ^their sole authority 
was ancient usage.^ 

He defines the general customs as being those which from 
ancient times had been used by the king and his councillors, 
and had been accepted and approved by their subjects. 
These are neither contrary to the Divine Law, nor to Eeason, 
and as they are considered to be necessary for the common 
good of the kingdom, they have the force of law, and it is 
these wMch are properly called the common law (Lex Com* 

qual ea dafio conoscido, suppHcamos Of. Id., Madrigal, 1476, 2 ; Toledo, 
vuestra majostad, qtie no se den con 1480-84, 

suspension a unque sea temporal, y » St Germans, * Dialogue/ cap, 
se si dieren, sean obedeeoidas y no iv.-x. 

complidas. a Id. id., cap. viii. (fol. 27) : 

A esto VOS respondemos que nuestra Et licet omnia ilia maxima inter 
merced y voluntad os de no dar las predictas consuetudines generales regni 
tales schedulas de suspension, y convenienter enumerari possint, quia 
deolarando vosotras en qud casoe antiqua consuetude ©at hiis ©t illis sola 
ynegocios se an dado, mandaremos lo auctoritas.” 
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munis) . , It is tlie judges wlio decide wliat are general cnstoinsj 
and it is these, together ' witli the Maxims/' wMoh. form 
the greater, . part of . the law of England, and', the king, 
therefore, at Ms coronation, swears that' he will faithfully 
obey them. ^ 

The fifth foundation of the law of England St Germans 
finds in the local customs of different parts of the country, 
and these have the force of law even against the general 
customs and maxims, inasmuch as they are not contrary to 
Eeason and the Divine Law. They are determined not by 
the judges but by the “Patria," and he cites as examples 
the customs of Gavelkind and Borough English.^ 

It is deserving of notice that St Germans maintains that 
it is from custom that the great Courts, the Chancellor’s, the 
King’s Bench, the Common Pleas, the Exchequer, and also 
certain lesser Courts such as those of the manor and the 
county, have their origin and authority ; there is, he says, 
no written law concerning their institution, but they belong 
to the ancient custom of the country and could not be changed 


^ Id. id., cap. vii. (fol. 21) : 
“ Tertitini fuadamentum legis Angliae 
habetur ex diversis consuefcudinibus 
generalibas per totum regnum Angliae 
ex antique tempore usitatis, per dom- 
inum regem et progenitores suos, et 
eomm subditis, acceptis et approbatis. 
Et quia consuetudines illae nec contra 
legem divinam, nec contra rationem 
in aliquo existunt, et pro bono communi 
totius regni, ex earum diuturnitate 
censentur fore necessaria, vim legis re- 
tinent. Et hae sint illae consuetudines 
quae proprie dicuntur lex communis. 
Et semper determ, inari oportet per 
Indices utrum sit talis lex sive con- 
suetudo generalis, ut pretenditur vel 
non, et non per patriam, Et ex istis 
consuetudinibus genoralibus et aliis 
prinoipiis sive maxi mis legis Angliae 
de quibus inferius dicetur, dependit 
maxima pars legis Angliae. Et ideo 
Dominus rex in coronatione sua, inter 
alia, sacramentum praestat special© 


quod omnes consuetudines regni fideliter 
observot.” 

* Id. id., cap. ix. (fol. 32) : 
“ Quintum fundamentum legis Angliae 
stat diversis consuetudinibus par- 
ticularibus in diversis patriis, villis, 
dominiis et civitatibus regni usitatis ; 
quae quidem consuetudines partioulares, 
quia non sunt contra rationem, neque 
contra legem divinam, licet predictis 
generalibus consuetudimbus sive max- 
imis legis contrarientur, tamen vim 
legis retinent. Sed si dubium in- 
surgat ; inter partes in Curia Regis, 
utrum talis sit consuetudo particularis, 
vel non, non debet semper determinari 
per Indices utrum sit talis consuetudo 
vel non, ut de predictis consuetudinibus 
generalibus sive maximis superius 
dictis fieri debet, nisi in paucis con- 
suetudinibus particularibus sufiScienter 
ex recordo in Curia Regis concfitis 
et approbatis, set debet triari per 
patriam.” 
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except by Parliament.^ And it is equally important to 
notice that he maintains that it was by the custom of the 
kingdom that no one could be judged except according to the 
“lex terrae.” This custom was confirmed (not made) by 
Magna Carta.® 

Finally, St Germans states the sixth foundation of English 
law as consisting of various statutes made by the king and his 
ministers, the Lords Spiritual and Temporal, and the “ Oom- 
munitas ” of the whole kingdom in Parliament, when the 
Law of Eeason and the Law of Customs and Maxims are 
not sufficient.® 

St Germans’ treatment of English law is then highly 
important for several reasons. He has the same conception 
as Bracton that law is not primarily an enactment, but a 
custom ; and while he is clear, with Bracton and Eortescue, 
that the deliberate judgment and will of the whole community, 
the king and nobles, with the representatives of the people 
in Parliament, can make laws, and can change ancient 
customs, it is only the whole community which can do 
this ; the king has indeed his part, but he cannot legislate 
alone.* 

When we turn to France, the evidence is more complicated. 


* Id. id., cap. vii. (fol. xxiii.) ; 

** Be earum institutione ut scilicet tales 
CHria© fiant, nulla lex scripta in legibus 
Angliae hal^tur, nam earnm institntio 
solum ex antique consuetudine Regni 
dependit, quae etiam consuetude 
tanta© auotoritatis habetur, quod non 
possunt Curiare ilia©, nec earum 
auctoritates alterari, neo earum nomina 
mutari absque Parliamento.*’ 

* Id. id. id, (fol. xxiii,) : “ Item 
ex antiqua consuetudine Regni habetur 
quod nultus mittetur ad respondendum, 
neo Judioetur nisi secundum legem 
terrae, Et haec consuetude firmatur 
per Magnam Cartam, cap. xxvi., ubi 
sic habetur, Nullus liber homo 
capietur, aut imprisonetur, aut dis- 
saisietur, aut alio modo destmetur, 
nec super eum ibimus nec super eum 
mittemus, nisi per legale Judicium 


parium suorum, et per legem terrae.** 
s Id. id., cap. X. (fol. xxxiv.): 
“ Sextum fundamentum legis Angliae 
stat in diversis Statutis per dominum 
Regem et progenitores suos, et per 
dominos spirituales et temporales, et 
per communitatem totius regni, in 
parliamentis editis, ubi lex rationis, lex 
divina, oonsuetudines, maxima, sive 
alia fundamenta legis Angliae prius 
suffioere minime videbantur. Et ultra 
haec fundamenta legis Angliae alia 
me legisse non meminor.*’ 

* There are a few but important 
references to the principle of the 
supremacy of law in Thomas Stark6y*s 
‘Bialogue between Cardinal Pole and 
Thomas Lupset,’ but it will be more 
convenient to deal with these in a later 
chapter, when we consider the nature 
and source of the authority of the Ruler, 


,0HA3P. :n.] THE' SOmOE Airo ■AUTHOEITY OF LAW. 


237 


especially for tlie reason tliat in France we mnst always take 
account of tlie Provincial Estates as well as of the States 
General;^ ' 

W notice some references to the customs and 

constitutions of the great provinces. In the Letters Patent, 
issued in 1498 by Lonis XII. on the occasion of his marriage 
with Anne of Brittany, he confirms the rights and liberties 
of the Duchy, and assures them that if there were good reason 
for making some change in their customs and constitutions, 
it should be done by the Parlements ’’ and assemblies of its 
Estates as had always been the custom.^ 

In the Ordinances issued by Louis XII. in 1499 for the 
reorganisation of the Exchequer Court of Xormandy, it is 
said that for this purpose he had summoned an Assembly 
of prelates, barons, lords, the greater part of the ‘'Baillifs’' 
of the province, and the men of the three Estates.^ In 1501 
Louis XII. issued an ordinance about “ Weights and Measures ” 
in Languedoc, after deliberation with his Council, by his 
full power and royal authority, but it should be observed 
that he does this on the petition of the three Estates of 
Languedoc.® 


^ * Ordonnances,* vol. xxi. Jan. 7, 
1498 (9) (p. 161) : “ C’est a savoir qu© 
©n tant qua touch© d© garder ©t 
conduir© le pays de Bretagne et les 
subjats d’iceux ©n lours droits, libertez, 
franchises, usaiges, coustumes et tailles, 
tant aux frais de lEglise, d© la Justice, 
comm© Ohancellarie, Conseil, Parlement, 
Chambre de Comptes, Tr^Borcrie g6n6r- 
alla, et autres d© la noblesse et cornua 
peuple, en mani^re qu© aucune nouvelle 
loi on constitution n’y soit fait©, fors 
©n la mani^re aceoustum6e par Jes 
rois, et dues pr^deceseeurs de notre 
dit© oousine, la Duchesse d© Bretagne 
. . . (7.) Item, ©t en tant qu© pent 
toucher s’il advenist qu© d© bonne 
raison, il y ©ut quelque cause de fair© 
mutacions, particulidrement ©n aug- 
mentant, diminuant, ou interpxetant 
lesdits droits, coustumes, constitutions 
ou ©tablissemens, qu© ce soit par les 


parlements et assemblies des Estats 
dudit pays, ainsi que de tout terns 
©st accoustumi, ©t que autrement ne 
soit fait; nous voulons et entendons 
qu© ainsi se fasse, appelez toutes 
voyes los gens des trois estats de 
Bretagne.” 

» Id. id., April 1499 (p. 215) : 
“ Pour pourveoir k laquelle chose 
ayons mandi, assembli plusieurs prilats 
barons, seigneurs, ©t la plus grande 
partie des baillifs dudit pays, avee les 
gens des trois Estate d’iceluy.” 

» Id. id., July 1601 (p. 279) ; 
*■ Nous avons reoeu Thumbie supplica- 
tion d© chiers et bien amez gens des 
Trois Estats de Languedoc. , . . Par 
la tenure de ces prisentea, de notre 
grace especial, plein pouvoir ©t auc- 
toriti royal, statuons et ordonnons 
par edict, statut, et ordonnance per- 
petuelle et irrevocable, que desormais 
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Perliaps, however, the most significant reference to the 
nature and source of law in Prance is contained in the Ordin- 
ances of Charles YIII. and Louis XII., providing for the 
collection and publication of the customs of the different 
parts of the kingdom. Charles VIII. in 1497 appointed a 
Commission to collect, correct, and adapt these customs, 
but they were to be collected with the advice of the men of 
all classes in each district, and to be published with the con- 
sent of the three Estates of each district or the larger and 
wiser part of them.^ In 1505 Louis XII. again appointed 
a Commission to cairry this out, for it apparently had never 
been completed. The three Estates were to be called together 
in each Bailliage, and the king declared by his full power and 
royal authority that the customs, as agreed upon by these 
Estates, should be perpetuaUy kept and observed as laws.^ 
This treatment of the customs of different parts of 
Prance, as determined by the representatives of the different 


en tons et chactme des villes, lieux 
©t places de notredit pays d© Languedoc, 
soit us6 desdits poix de balance, &c.” 

^ Id., vol. xxi,, September 1497 
(p. 7) : ** Eussions despie^^, mand6 

aux bailifEz, seneschaux et autres 
juges de notre royanme, appelez 
avec ©ux chacun en sa jurisdiction 
les gens d’Eglise, nobles, nos officiers, 
pratioiens et aultres gens de bien en ce 
oognoissans, ils vissent et visitassent 
lesdites coutumes ; et icelles, en- 
semble leur advis, de ce quil leur 
serablera y debvoir eatre corrigd, 
adjut^, diminu^, nous envoyassent, ce 
que est et^ fait. , . , Et assemblable- 
ment en a estS donnd conclusion sur 
votre dit advis, et ne rest© qua las 
fair© publier en chascun desdits 
baiUages, senechauss^Ses et jurisdic- 
tions. , . . Et n^anmoins s*en faisant 
ladict© publicationi y survenant aucune 
difficuitez, nous, desirous ycelle estre 
vuyd^s, vous avons donn4 ©t donnons, 
et a ceux ainsi quo voos esleuz pour 
iaiie ladict© publication, pouvoir, 
puissance et auctoritd de les accorder, 


du consentement toutes voyes desditz, 
trois Btats do chaques baillage, sene- 
schauss4e et jurisdiction, ou de la plus 
grant© et saine parti© d’iceulx.** 

* Id., vol. xxi., March 4, 1506 
(p. 332) : “ Et neantmoins voulona 
tous et chascuns les articles qui seront 
accordez par les-dits des Etats assem- 
blez, comme dit est, ou la plus grande 
et saine partie d’iceux, ©t ceux d’entre 
vous qui serez commis k, la publication 
desdits coustumes estre publiez, ©t dds 
maintenant pour lors, et d5s lors pour 
maintenant les coustumes contenus en 
iceux articles accordez en la manidre 
dessusdite, de nostr© science, propre 
mouvement, pleine puissance et auc- 
toritfi royal©,, nous avons decretez 
et auctoris^, decrotons ©t auctorisons 
par ces presents, et icelles voulons 
inviolablement estre gard^es et obser- 
v^os, sans enfraindre, comm© loi 
perpet nolle, sans qu’aucun doresnavant 
soit recu k poser ni prouver coustumes 
oontraires, n© desrogant k icelles 
coustumes ainsi publiees.” 
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localities and. acknowledged as laws hj tke king, would : seem 
to, skow that in Prance, even in the sixteenth' eentnry, 
the source of legislation must not be thought of; as being 
simply the royal authority/ 

We must, however, notice that: we find some indications 
of another conception of the relation of the King of Prance 
to the law. There is a well-known declaration of the Presi- 
dent of the Parlement of Paris made in the year 1527 at a 
“ Lit de Justice ” held by Francis I. The occasion of this 
was a complaint made by the Parlement about the evocation 
of cases, which had been brought before it, to the Great Council 
of the king. The President maintained that this was an 
innovation of the reign of Louis XI., which had been con- 
demned by the States General of Tours in 1484 ; but, he went 
on to say, the Parlement did not intend to throw any doubt 
upon the royal authority ; this would be a kind of sacrilege, 
for they knew weU that the king was above the laws, and 
that laws and ordinances could not constrain him.. They 
did, however, intend to say that the king ought not to do 
anything that he had the power to do, but only that which 
was reasonable, good, and equitable — ^that is, Justice.^ The 
king commanded the Parlement not to meddle with anything 
except matters of justice, and not to impose any modifications 
upon royal ordinances, edicts, or briefs. 

We find, however, another example of the relation of 
the King of Prance to the law, in a letter of Louis XII. 
of December 1499, which expressly forbade the Parlements 
of Paris, Toulouse, and other Courts to pay attention to 
any dispensation which he might grant from the terms 
of the Ordonnance for the administration of justice, which 
he had issued in March 1499. They were to ignore such 
dispensations, and in virtue of the authority of this Declaration, 

^ * Rectieil des Loip Anciennes/ vol. oontraindre. et n’y etr© contrainct par 
12, No. 145 (July 1527 j: “Nous no puissance co-active; mais entendona 
vouious revoqu^s en doute ou en dire quo vous no devez, ne voulez pas 
dispute d© votr© puissance, c© serait devoir, tout c© qu© vous pouvez, ains 
©sp^co d© sacrilege, et savons bien seulement, c© qui est ©n raison, bon ©t 
quo vous etes pose sur les iois, et que equitable qui n’est autre chose que 
ies lois et ordonnanoes ne vous peuveut justice.” 



240 


THE EABLIEB SIXTEENTH CETTTUBY. [PABT m. 


to aniiTil them, as he himself now declared them annnlled and 
revoked.^ This is clearly parallel to similar provisions in 
Spain. 

1 ‘ Ordon ances/ vol. xxi., December en quelque mani^re que c© soit, stir 

1499 (p. 217): ‘‘Nous voulons et peine d’estre eux-mesmes reputes k 

ordonnons que k telles lettres on n’ait nous disobeissans et infracteurs d’ ieelles 

aucun regard, et d^fendons express^- ordonnanoes; mais nos dites lettres de 

ment k nos amSs et feaux les gens dispense ©t derogeantes, en usant de 

tenons nos cours de Parlement 4 notre presente declaration ©t intention, 

Paris, Toulouse, Bordeaux, Dijon, cassent annuilent et declarent nulles, 

eschiquier de Normandie, et sem- et de nul eSet et valour ; lesquelles a 

blablement k tons nos justiciers et cettefois pour quelconque cause qu’ellea 

officiers, que, par vertu ou sous couleur soyent expedite, nous, d^s maintenant 

de telles nos lettres de dispense, ils ne et pour lors, avons cass^es revoquees et 

oontrarient ou centre viennent, fassent, adnuil^^s.” 

Bouffrent, ni permettent contrarier, ou Of, ‘ Ordonnanoes,’ voL xxi,, March 
oontrevenir a nos dites ordonnances, 1499, 40. 
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CHAPTER IIL 

THE SOURCE AND NATURE OE THE AUTHORITY 
OE THE RULER. 

With tlte principles of the nature and siipreinacy of the Law, 
which we have considered in the last chapter, in onr minds, 
we can now turn to the conception of the source and nature 
of the authority of the Euler or Eulers, as we find it in 
the earlier part of the sixteenth century in France, in Italy, 
in Spain, and in England. 

One of the most interesting writers, for our purpose, is 
James Almain of Sens, whose work seems to us to have been 
somewhat overlooked. Little seems to be known of him, 
except that he was a teacher in the College of Navarre in 
the University of Paris, and that he received the Doctor’s 
degree in 1511 and died in 1515.^ 

In various treatises he dealt not only with the particular 
question with which we are now concerned but with the whole 
nature of political society and authority, and in order to do 
justice to his principles we must take some account of his 
political theory as a whole. 

He distinguishes between that “Dominium Naturale” 
which was given to men by God over all things, and the 
“ Dominium Civile ” which was added after sin came into 
the world, by which man has “civil’’ property and “juris- 
diction,” that is, the authority to use the material sword.^ 

^ “Biographie Universelle,*’ from, ‘Opera,* ed. 1606. Prima Pars): 
‘ Bupin, Bibliothdque dos Anteurs * Be Doininio Nataraii Civili ©t Eo- 
Ecclesiastiques.* olesiastico ’ (col. 687). 

* Jacobus Aimain (in J, Gerson, “Bomiiiium naturals, quod homini 

VOL. VI. a 
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It is interesting to observe that Almain represents tbe Stoic 
and Patristic conception of the origins of political society, for 
he thinks of political authority and property as consequences 
of sin. 

This does not, however, mean that Almain denied that 
political society and authority were of Divine institution. 
On the contrary, he insists dogmatically in another treatise 
that the lay power was just as truly derived from God as 
the ecclesiastical.^ The sacred character of political insti- 
tutions was not confined to Christian communities, and he 
repudiates contemptuously and as savouring of heresy the 
theory, which he attributes to Innocent, that there was no 
legitimate political authority outside of the Church. ^ Political 
society and authority were then in the view of Almain con- 
sequences of sin, hut also, as the Patristic tradition held, a 
Divine remedy for sin. 

Almain had, however, no belief in the absolnte King, or 
in the “Divine Eight of the monarch. On the contrary, 
he develops the conception of the constitutional authority 
of the Community very dogmatically. In the treatise which 
we cited first he maintains that a Community of men, 
united with each other to form one body, has by natural 
law the power of removing, even by death, any person who 
disturbs the Community ; and no Community can abdicate 
this power any more than the individual can renounce his 
right of self-preservation; the prince cannot slay any man 

convenit ex done Dei, simpliciter est sequitur in textu, ‘Non est potestas 
inabdioabile quantum ad cuncta ; nisi a Deo,’ ideo talis potestas laica est 
similiter et quantum ad certam aoque bene a Deo, sicut potestas 
speciem cibi et potus in omni eventu : spiritualis.” 

cui dominio post peccatum conveniens * Id. id,, Q. ii. 12 (eol. 8415) : “ Et 
fait superaddere dominium civile pro- ad verba Innocentii, si intelligantur 
prietatis, similiter et jurisdiotionis j quod extra eoclesiam nullus habet 
quo fungentes, executionem gladii legitimam potestatem qua utatur 
materialis habent,” gladio material!, ilia sapiunt haerosim ; 

^ Id., ‘ De Potestate Ecclesiastica et nam et apud fideles et apud infideles, 
Laica,’ Q. i. i (col. 752); “Hat; occasione est vera potestas laica, idem parum 
quaeritur, utrum talis potestas laica eurandum est de auctoritate Innocentii 
sit a Deo ; et videtur quod sit, ad in proposito.“ 

Rom : xiii, ‘ Omnis auima sublim- (Innocent IV. in his ‘ Apparatus * 
ioribus potestatibus subjecta sit/ et says the opposite. Cf. vol. v. p. 34.) 
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by Ms own aiitliority ; , as William of Paris liad, said : the '^ dom- 
Mim ' jnrisdictionis of the prince in relation to tM Com- 
munity . is, , a,, ministerial authority, as tbe :aiitliority ■ of tiie 
priest is in relation to G-od. The .Community cannot renounce 
tie anttiority wHeli it possesses OTer tlie prince wbom it 
lias establislied,: and by tMs authority it can depose Mm if Ms 
rale is not for ediflcation, but .for destruction, and he cites 
a gloss' on the Decretuna’’-. of Gratian. He ■concludes that 
the ::Cominimity; cannot any case^ bestow, a monarchy, 
'' pure regalis,” that is, a^ monarchy in which one alone 
rules, and is subject to none.^ 

The same conception of political authority, as not merely 
derived from, but inherent in the Community, is repeated 
by:idmain, in the first' of Ms work, "De Auctoritate 

1 Id., * Be Dominio Natural! Civili sionis peccatorum, est solum miuis- 
©t Ecclesiastico ’ {col. 689) : “ Terfcia teriale in ordxne ad Deum. 
pars coiiclusionis ©si, quod conveniens Quartum corollarium, non potest 
fuit tain dominium civile proprietatis renunciare communitas potestati quam 
quam Jurisdictionis superaddi dominio habet super suum Principem, ab ©a 
natural!. Pro cuj us probation© ; constitutum, qua scilicet potestat© eum 
quaelibet communitas ad invicem (si non in aedificationem sed de- 
conversantium est velut unum corpus atructionem regat) deponere potest, 
cujus singuli alter alterius sunt membra, cum talis potestas sit naturalist ©t 
juxta illud dictum Pauli ad Rom : xii. istius sententiae est glossa xxiii. Q. iii. 

Secundo supponendum est, quod in Can : ostendet ; (Gratian, Decretum, 
ilia communitate jure natural! est C» xxiii. Q. iii. 11) ubi dicit, “ populus 
potestas quaedam qua licit© illos, habet jurisdictionem, licet, dicat lex, 
quorum vita est in perturbationem quod ©am transtulit in imperatorem.” 
ejus, potest a corpora praescindere, Nam, si civitas vel populus non haberet 
etiam per mortem, et istud deducitur jurisdictionem, quar© puniretur propter 
a priori ex ration© Sancti Thomae, delictum judicis, xxiii. ii. 2. Can: 
ii. 2. Q. 64. . . , Secundum corol- Bominus (Gratian, Bee : C. xxiii. 
larium nulla communitas perfects Q. ii, 2), ubi dicitur sic, “ Gens et 
hanc potestatem a se abdicare potest, civitas petenda est bello, quae vel 
sicut nec singularis homo potestatem vindicare neglexerit quod a suis 
quam habet, ad se conservandum in improbe factum est; non enim puni- 
©sse. endus foret civitas nisi jurisdictionem 

Tertium corollarium, Princeps non haberet ad compellendum. Et item 
occidit auctoritate propria, nec illam sequitux, quod non est dabilis, in 
potestatem potest ei oonferre res- quoeunque casu naturaliter, monarchia 
publica. Hinc dicit Gulielmus Paris- pure regalis, prout visus est capere 
iensis, quod dominium jurisdictionis quidam istis diefous, quando unicus 
Principum est solum ministerial© in praeest, et nullis subest ; nam apud 
ordine ad communitatem, sicut dom- philosophum non ita capitur politia 
Inium sacerdotis, respectu remis- timocratioa sicut ipse capiebat,” 
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Ecclesiae/ where lie adds a more developed statement of the 
principle that the prince has no authority of himself, nor 
from God immediately, but only from the Oommunity.i 
In the first chapter of his work, * De Potestate Ecclesiastica 
et Laica,’ he affirms in more general terms that the secular 
power is derived from the people, whether it passes by heredi- 
tary succession or by election ; in some exceptional cases 
God may have bestowed it upon some man, but, regularly, 
God does not do this.^ In another place in this work he 
asserts, incidentally, that the legitimate kingdom in Prance 
was established by the agreement of the people.^ 

These conceptions of Almain are obviously very significant ; 
he does not merely repudiate the theory of what we call the 
** Divine Eight,’’ but he looks upon political authority as 
properly inherent in the Community, in such a sense that 
it is really inalienable, and that an absolute monarchy cannot 
properly be created by the Commxmity. The Community 
always has such authority over the prince whom it has created 
that it can depose him if his rule is for destruction, otherwise 
it would not have power adequate for its self-preservation. 
It was this authority which the Community of the Gauls 

^ Id,, ‘ Be Aiiotoritate Ecclesiae,* I. * Id., ‘ De Potestate Ecclesiastica et 
(col. 707) : Communitas oonfert Laica,’ Q. i. cap. 1 (col. 752) : “ Sed 

principi auctoritatem occidendi eos, potestas laica sive secalaris est potestas 
quorum vita in perniciem reipublicae a populo, ex successione hereditaria, 
cedit ; ergo ilia auctoritas est per vel ex eloctione alicui vel aliquibus 
prius in communitate, cum nemo tradita regulariter, ad aedijficationem 
atteri det quod non habet et ante- communitatis, quantum ad res civiles 
cedens notum est, cum princeps a se secundum leges civiles, pro consequ- 
auctoritatem illam non habeat, nec tione habitationis pacifioae. Prime 
habet earn immediate a Deo, saltern tangitur oausa efficiens et origo hujuSj 
utinpluribuB. Nam, ut dicunt doot ores, scilicet ‘a populo regulariter^ et 
praesertim Durandus in Tractat. De licet aliquando Deus specialiter dederit 
Jurisdiotione Ecclesiastica, non est aliquibus hanc potestatem laioam, ut 
intelligendum quod auctoritas regis Sauli . . . et Davidi . . . et aliquibus 
secularis sit a Deo sic, quod earn qui utebantur ista potestate super 
immediate alicui commiserit regulariter, Israel, ut patet Jxidicum I., tamen 
sed quia secundum rectam rationem regulariter neminem Deus instituit.” 
quam Deus hominibus indidit, est » Id. id., Q. 4 (col. 87 i): “ Dico 
alicui commissa. Et non videtur quod incoepit esse legitimus rex in 
(cum non sit a Deo immediate com- Gallia, ex conseMu populi, quia con- 
missa) a quo sit principi collata nisi sensit populus in aliquem ut regeret.*’ 
ab ipsa communitate.’* 
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used when tliey deposed the king (OMlperic) , not so mncli 
for my crime as Ibeoanse he was incapable. Juad it was the 
same authority which the Israelites used against Eehoboam, 
for eyen when God had given authority immediately, as seems 
to have been the case with Saul and David, such princes 
remained subject to the whole Community if they used their 
authority to the destruction of the Community.^ 

This does not mean that Almain was an enemy of monarchy. 
In another treatise he cites the usual definition of the various 
forms of government, but adds that of these the best is the 
monarchy, the worst what he calls the “ Censupotestas.” 
And again he adds that there is no form of government which 
may not be changed into another, for the form of government 
belongs to the ‘‘ Jus Positivum.” ^ A little further on, he goes 
some way towards defining what he understood by the 
monarchy. A monarchy is that form of government in which 
normally one man rules, but this does not mean that there 
is no assembly which is over him, and can depose him, but 
while in the Communitates ” the assembly is constantly in 
being, and ruling, that is not so in the monarchy.® 


1 Id., ‘ Be Auctoritate Ecclesiae/ I, 
(col. 708) : “ Secundum corollarium 

est, nulla communitas perfecta hanc 
potestatem a se abdicare potest, . , . 
Terbium Corollarium, tota communitas 
potestatem habet super principem ab 
ea constitutum, qua eum (si non 
in aedificationem sed in destructionem 
politiae regat) deponere potest, alias 
non esset in ea suffiioiens potestas se 
conservandi : et ista potestate Gallorum 
communitas quondam usa, regem 
suum deposuit, non tam pro criminibus, 
quam pro eo quod tantae regimini 
inutilis esset, ut habet glossa Can. alius 
16 Q. 6 (Gratian Decretum, C, 16 Q. 6), 
ubi dicitur quod Zacharias Begem 
Francorum deposuit, habet glossa, id 
est, deponentibus consensit. Hao 
eadem potestate usi, filii Israel re- 
cesserunt a Behoboam. ... Et 
quamvis super aliquem populum a Deo 
acceperint aliquam Jurisdictionem 


civilem immediate, ut videtur probabile 
de Saule et Bavido, nihilominus semper 
toti communitate fuerunt subjecti, 
casu quo in destructionem com- 
munitatis regerent.” 

® Id., ‘Be Potestate Ecclesiastica et 
Laica,’ Q. i. 6 (col. 766): “ Et inter 
has, summa et ultima est regnum, 
infima autem censapotestas. , . . 
Ultra supponitur quod nulla est 
politia pure civilis, et nulla regalis, 
quin posset mutari in aliam speciem, 
puta timocrafciam vel aristocratiam, 
quia quaelibet talis est instituta jure 
pure positivo, ergo quaelibet potest in 
aliam mutari.’* 

Cf. Id., Q. iii. 7 (col. 867). 

» Id. id., Q. i. 16 (col. 824) : “ Sed ilia 
(politia) dicitur regalis, quando unus 
solus dominatur, et non plures ; 
verum est regulariter, nam in eivilibus 
non dicitur politia regalis ex eo quod 
nulla congregatio sit super regem, 
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In a later passage lie sums up some of the fimctioiis and 
limitations of tlie best prince. He is to render to every man 
what belongs to Mm, that is, to administer justice, to establish 
law, to appoint the inferior judges and officers, but especially 
to correct and punish the transgressors. The prince must 
rule for the common good, he must remember that he reigns 
over free men and not slaves ; it is inconsistent with the best 
princely authority that he should have absolute power 
(plenitude potestatis), that is, that he should have authority 
to transfer one man*s property to another, without fault 
or cause, or to do whatever he pleases, so far as it does not 
conflict with the laws of nature and of God.^ 

It is perhaps worth wMle to notice that Almain in the same 
chapter represents the person whom he cites as Doctor ’’ 
as saying that it was not inconsistent with the best 
“ principatus ’’ that there should exist in the Community 
a juridical (legal) authority, which in no way depends upon, 
or is created by, the Supreme Prince ; and he mentions, as 
an illustration of this, that, in some countries, in Aragon, 
as it is said, there are jurisdictions which the king does not 
create but wMch descend by hereditary succession ; the 


nam congregatio nobilium politiae 
civilis, immediate est super regem, 
et pro idonietate possunt deponi 
reges, ut patet in Childerioo et Zach- 
aria. Non vocatur ergo regalis, eo 
quod nulla congregatio sit super 
ilium qui guberuat. Sed in com- 
munitatifous est congregatio super 
regem, et semper manet in esse con- 
gregatio. Sed in poHtia regali non 
sic est, quia non est semper congregatio 
nobilium congregata, quae sit supe® 
regem.’* 

^ Id. id., Q. iii. 6 (col. 865) : 
“ Consequenter restat inquirere quae 
possunt adesse et abesse op time 
principatui ; et breviter dicitur quod 
ad optimum prinoipatum spectat uni- 
ouique quod suum est reddere, hoo 
est justitiam miiiistrare, leges condere, 
Judices inferiores et alios officiales, 
delegere et constituere, operationes 


quarumeunque virtutum praecipere ; 
et quilibet princeps ex ofiicio ad ista 
tenetur: sed tamen ad hoc videtur 
esse principalissime constitutus ut 
corrigat et puniat delinquentes. . . . 
Ex his patet quae sunt optimo prin- 
cipatui necessario annexa, et quae 
incompossibilia et quae impertinentia, 
et dictum est quod ad optimum pi'in- 
cipatum necesse est quod sit ad bonum 
commune, et quod principans princi- 
petur liberis, et non servis, et quod 
sit unus principans et non plures. 
Item repugn at optimo principatui 
habere plenitudinem potestatis, puta 
quod possit ad placitum suum trans- 
ferre rem meain in alterum, sine 
quocunque meo peccato, vel causa, 
et facere quidquid non repugnat juri 
naturae et divino ; et visum est etiam 
quo modo praecipuus actus principalis 
est malorum puoitione intendere.” 


OTLAP,: III.]; ' the authority OE THE, EULER. ' '■ M? 

SOUS sucoeod th.© fathers as judges and the king oaniiot depriY© 
them of their authority 5 rather, they are over the king, in 
respect; of this jurisdiction,^ ■ ■ . 

The whole position of Almain is exceedingly interesting. 
He has the same preference for the monarchy as that which 
we normally find in the mediseval world, hut he is also quite 
clear not only that the source of political authority is the 
Community, hut that the ultimate authority always remains 
in it and must in the nature of things do so, and though the 
monarchy is the best form of government, it is strictly 
limited hy the purpose for which it exists, the furtherance 
of the common good and the maintenance of justice; an 
absolute monarch is to him impossible. 

The character of the political theory of John Major is 
very close to that of .Almain ; indeed, it would seem that 
he was either directly influenced by Almain or that they were 
both under the influence of some common tradition. John 
Major was a Scotsman, but taught for many years in the 
University of Paris, and the work with which we are now 
dealing was apparently published in 1518. It is primarily 
concerned, like those of Almain, with the ecclesiastical questions 
of the relation between the Pope and the General Council, 
but we are here only concerned with its political principles. 

The king has no authority except that which is derived 
from the kingdom, for he himself or his first predecessor was 
elected by the people ; the king is over every individual 
person in the kingdom, but he is not over all the kingdom, 

regulariter et casualiter,’’ he is regulariter ’’ over the 

1 Id. id. id. (col. 865) ; Jam regolariter 

Doctor infert aliqua corollaria — ^Primo Hino est quod in aliquibus regnis, 

non repugnat optimo principatui su- ut fertur in regno Arragoniae, rex non 
premo, optimo ordinato, aliquem esse habet instituere jurisdictiones, imo 
potestatem juridicam alicujus, vel est aliqua potestas juridica, quae 
aliquorum de communitate ilia, quae habetur ex successione parentum. 
nullo modo nb ipso supremo princi- Ita quod post patres, filii sunt judices 
pante dependeat, et quae non sit ... nec illos rex potest destituere, 
ab ipso instituto, hoe est, quae non imo sunt supra regem quantum ad 
dependeat ab ipso, nec quoad insti- illam jurisdietionein.** 
tutionem nec ad destitutionem saltern 
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■whole kingdom, -while the kingdom is over him “ casnaliter.” ^ 
This is sharply stated, hut the principle is even more com- 
pletely expressed in another passage. The King of France 
is over aU France, but the “praecipua pars ” from -which 
he derives his authority is over him, and can depose him for 
reasonable cause. The people is “ -rirtualiter ” over the 
king, and in difficult matters the three Estates of the Realm 
are called together and direct him, and a free people has 
the power, for reasonable cause, to alter the form of the 
Constitution.® 

He expresses the same principle again in another place. 
In France and Scotland it may be said that the supreme 
power is in the king, but it would be better to say that there 
are two powers of which one is supreme and more unlimited 
than the other. In the kingdom and in the whole free people 


1 John Major, * Do Auctoritate 
Concilii super Pontificem maximum.’ 
(In J. Gerson, Opera, vol. i., ed. 1606) 
(col. S81) ; ** Rex utilitatem reipublicae 
dissipans et evertens incorrigibiliter, 
est deponendus a communitate cui 
praeest. , . . Rex non habet robur 
et auctoritatem nisi a regno, cui iibere 
praeest.” 

(Ool. 888) : Rex tamen non est 

super omnes in regno regulariter et 
casualiter, quia vel electus est, vel 
enim primus predecessor erat electus 
a populo, pro communi populi utilitate, 
et non pro suo. . . . Ad politiam vero 
regslem, non requiritur quod rex sit 
super omnes sui regni tam regulariter 
quam casualiter, ut ex dictis liquet : 
Bed sat est, quod rex sit super unum- 
quemlibet ; et super totum regnum 
regulariter ; et regnum sit super eum 
casualiter, et in aliquo eventu.” 

* Id, id. (col. 886) ; ” Exemplum 
in simili, Franciscus dicitur communiter 
rex totius Franciae, et non modo est 
super unam provinciam Galliae, sed 
super totam categorematice, non ob- 
stante quod precipua pars est super 
ipsum, a qua auctoritatem habet, quae 
non potest to lere ab eo regnum suum, 


sine rationabili et arduissima causa. . . . 
Si contradicat, in hoc solum est 
discrimen, pontificatus est de jure 
divino et ex institutione Christ-i, et 
rex habet regnum a toto populo . , . 
respondeo, sed auctoritas communicata 
est ecclesiae a Christo, sicut summus 
pontificatus, et auctoritas ilia non 
dependet ab auctoritate summi ponti- 
ficatus, sed immediate a Deo, et sic 
aliquo modo convenit potestas ecclesiae, 
cum potestate populi unius regni et 
aliquo modo divert ; nam quoad 
superioritatem convenit, ita quod 
sicut populus virtualiter est super 
regem, et in casu, ut in rebus arduis 
in quibus convocantur tres status 
regni, qui regem in casibus ancipitibus 
habeant dirigere ; sic, in casibus 
arduis Concilium rite congregatum, 
habet leges obligatorias pontifici im- 
ponere, quoad ejus personam, et non 
quoad dignitatem ipsum. Hoc pro 
tanto dico, quod corpus ecclesiae noB 
potest mutare politiam regalem ecclesiae 
in aristocraticam vel timocraticam, 
quia tunc contraveniret institutioni 
Ofaristi : populus autem liber, pro 
rationabili causa potest politiam 
mutare*” 
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there is B Supreme power whicli is the ultimate sonrcse of all 
^ authority, and which cannot be abrogated, while the king 

' holds a power, hononrable, indeed, bnt ministerial. ^ 

It is interesting to compare the position of AlTYtaiti and 
John Major with that of Machiavelli in Italy. We are not 
^ here discussing the character and significance of Ms discussion 

of statecraft in the administration of goyemment as it is 
set ont in ‘The Prince.’ Indeed, we venture to say that 
there is bnt little relation between this and the history of the 
development of political civilisation as embodied in the laws 
and institntions of the countries of Western Europe. 

It must not be thought that we are nndervalning the 
importance of MacMaveUi in Mstory, or attempting to estimate 
the significance of his penetrating analysis of the forces 
^ wMch, rightly or wrongly, conscionsly or unconsciously, 

have determined in so great a measure the relations of the 
autonomous Communities of Europe ; but the Mstory of these 
relations does not come within the scope of tMs work, and it 
would be absurd to discuss them merely incidentally. We 
^ deal, therefore, with certain aspects of Ms political theory 

' wMch are to be found mainly in the ‘Discourses on Livy,’ 

and these are for our purposes very interesting and 
significant. 

MacMavelli sets out the traditional definition of the three 
good forms of State, Monarchy, Aristocracy, and popular 
government, and their three corrupt counterparts, the Tyranny, 
the Oligarchy, and the corrupt Democracy. He adds that 
the good forms of government had a fatal tendency to turn 
into the corrupt ones, and points out that the wise founders 
of States had therefore endeavoured to establish a constitution 

{Col. 890) : Sinailiter in regno et 
in toto populo libero, est suprema et 
fontalis potestas inabrogalis ; in rege 
vero, potestas nainisterialis honesto 
ministerio i et sic aliqno mode simt 
dtxae potestates, sed quia uaa ordin- 
atur propter aliam, potest vocari 
una effeetualis.’* 


^ Id. id. (col. 889) : “ Similiter in 
regno Franoorum vel Scotorum est 
suprema potestas etiam in eorum 
regibus ; melius dicantur duae potestates 
realiter, quarum una est superior et 
ilHmitatior quam alia, ad quam alia 
subordinatur, et sic est quodammodo 
una. , . . 
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which had something of all the good forms, something both 
of monarchy, aristocracy, and popular government ; and he 
cites, as examples, Sparta and Eome.^ This conception of 
the virtue of a mixed constitution was, as we have seen, 
not only known to the ancient writers, but was also current 
among the mediaeval. 

We come to a more complex subject when we endeavour to 
ascertain what it is that MacMavelli meant by Liberty. He 
looks upon it as being among the chief ends of government ; 
in one place he says expressly that to those who ordered the 
Commonwealth with prudence, among the most necessary 
things was the establishment of a protection for liberty.^ 

What liberty meant to MachiaveUi is not easy to define, 
but it is possible to arrive at some conclusion as to his meaning 
by putting together various passages. The words we have 
just cited are followed by a discussion of the question whether 
it is better to entrust the protection of liberty to the nobles 
(Grandi), or to the people (jPopulari) ; and he concludes that 
it is clearly better to put it in the hands of the people, for the 
nobles desire “ dominare,” while the people only desire not 
to be dominated, and have therefore a greater desire to live 
in freedom.® 

^ Mocliiavelli, ‘Discorsi sopra la ben© collocata dura pui o meno quel 
prima Deca di Tito Livio* (‘Opera* vivere libero.*’ 

ed., Milan, 1772), i. 2 : “ Dico adunque ® Id. id., i, 6 : “ E venendo alle 
che fcutti i detti modi sono pestiferi ragioni dico (pigliando prima la parte 
per la brevita della vita che e ne tre d© Romani) come ©’ si debb© mettere 
buoni, © per la malignity che © ne’ tre in guardia coloro d’una cosa che hanno 
rei. Talcli^ avendo quelli che prudent©- meno appetito d’usurparla. E senza 
monte ordinano leggi conosoiuto questo dubbio se si considera il fin© de nobili e 
djfetto, fuggendo ciasouno di questi degl’ ignobili, si vedra in quelli de- 
modi per stesBo, ne elessero uno che siderio grande di dominare, e in questi 
participasse di tutti, giudicandoio pih solo desiderio di non essere dominati, e 
fermo e pih stabile, perchd I’uno per conseqtiente maggior volonta di 
guarda I’aitro, sendo in una medesima vivere Hberi, potendo meno sperare 
citta il principato, gli ottimati, ed il d’xisuparia che non possono i grandi ; 
governo popular©. ” talche essendo i popolari preposti a 

* Id. id., i. 6 : “ Quelli che prudento- guardia d’una liberta, 6 ragionevoie ne 
mente hanno constituita una repubblica, abbiano piu cura, e non la potendo 
in tra le pui necessarie cose ordinate occupare loro, non permettano che 
da loro, e stato constituere una guardia altri i’ocoupi.” 

alia liberta, e secondo che questa h Of. on the need of equality in a 
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MacMa vent' d^ as we have seen, relate the 

coHception of liherty directly to that of the supremacy of 
taw, but; we may reasonably, judge that he implies it. He 
compares the character of the good Euler, who lives according 
to the law, with that of the tyrant,^ and in another place 
he says that Tarqnin was driven from Eome, not because 
Sextus had violated Lucretia, but because he had broken the 
laws of the kingdom and ruled as a tyrant, and had thus 
deprived Eome of that liberty which it had possessed under 
the earlier kings.® 

Machiavelli certainly looked upon the subordination of 
the Eulers to the Law as a matter of the first importance to 
a free Commonwealth. We have pointed out in a previous 
chapter that Machiavelli refers to France as an example of 
the good results of this, and we repeat this here. The kingdom 
of France lives in security, for the kings are bound by many 
laws. Those who ordered that State provided that the king 
should have the control of arms and money, but that in aU 
other matters they should only act as the Laws dhected.® 
In another place he deals with this in more detail, and points 
out how good was the effect in France, that that kingdom, 
more than any other kingdom, lived under the control of 
the laws. The ‘‘ Parlemens,’’ and especially that of Paris, 
enforced these, and even delivered judgments against the king,^ 

republic, and the incompatibility of a mantennta.” 

“ viver© politico ” with the existence of ® Id., i. 16: “In ©sempio ci 6 il 
a class of “ gentiiuomini,” i. 66. regno di Francia, il quale non vive 

^ Id., i. 10. sicuro per altro che per esswrsi quelli 

® Id., iii. 6 : “Non fu adunque r© obligati ad infinite leggi nelle quali 
costui (t.e., Tarquinius Superbus) si comprende la sicurta di tutti i suoi 
cacciato per avere Sesto suo figliuolo populi. E chi ordinb quello state 
stuprata Lucrezia, ma per aver rotte le voile ch© quelli re, dell’ arme e del 
leggi del regno © governatolo tyxan- danaio facessero a loro modo, ma che 
nicamente, avendo tolto al senate d’ogni altra cosa non ne potessero 
ogni autorita © riddotola a sd proprio ; altrimenti disporr© che le leggi si 
e quelle facende che nei luoghi ordinassino.” 

public! con satisfazione del senato * Id., iii. 1; “ E si vede quanto 
Romano si facevano, le ridusse a fare buono effetto fa qnesta part© nel regno 
nei paiazzo suo con carico ed invidia di Francia, il qual regno vive sotto le 
sua. Talche in breve tempo egli leggi e sotto 1© ordini pui che alcun 
Kpoglio Roma di tutta quella liberty. altro regno. Dell© quaii legge, e 
ch© ©Ua aveva sotto li nltri re ordini n© sono mantenitori i parb'a- 
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It seems to tis to be clear that Maehiayelli held that the 
prince should be subject to the Lav, and that he related this 
to the conception of liberty. 

We find also in Machiavelli a very interesting discussion 
of the ultimate foundations of a healthy political system. 
He contrasts the success of Eome, in establishing and main- 
taining liberty after the expulsion of the Tarquins, -with its 
inability to restore it vhen the opportunity was given by 
the deaths of Caesar, or Caligula, or Nero, and he contends 
that the reason of tliis was that in the time of the Tarquins 
the Eoman people vras not yet corrupt, while in the later 
times it was most corrupt. And he adds that the same thing 
could be said of his own time. Nothing, he says, could ever 
restore liberty in Naples or Milan, the corruption of the people 
had gone too far, and this could be seen in the fact that, on 
the death of PiMppo Visconti, Milan wished to recover its 
liberty, but could not maintain it.^ 

We must not, indeed, intei^ret Machiavelli’s conception 
of the corruption of the Community as related to what we 
should call private morals ; it has reference rather to what 
we might call pubMo spirit and honour. The importance of 
Machiavelli’s conception, from the point of view of our subject, 
is that he is clear that the prosperity of a State and the char- 
acter of its government depends in the long-run on the 
qualities, not merely of the Euler but of aU the members 
of the Community, 

menti, e massime quel di Partgi; let essere dei tempi de Taxqumii populo 
qtiaH sono da iui rmnovate qualunque Bomano ancora corrotto, e in questi 
voita 0* fa xma eseouzione contro ad un ultimi tempi essere corrottissimo. . . . 
Principe di quel regno, o che oi con- B benche questo esempio di Boma 
danna il Be nolle sue sentenze/* sia da proporre a qualunque altro 

> Id,, i. 17 : **Ma non si vede il esempio, non di meno voglio a quest® 
piu forte esempio che quello di Roma, proposito addurre inanzi popoli conos- 
la quale cacciati i Tarquinii potette ciuii ne nostri tempi. Pertanto dico 
subito prendere e mantenere quella che nessuno accidente, benche grave 
liberta ; ma morto Caesare, raorto e violento, potrebbe ridurre rnai 
Caligula, morto Nerone, spenta tutta Milano o Napoli libere, per essere 
la stirpe Caesarea, non potette mai, quelle membra tutte corrotte. H 
non solamente mantenere ma pure che se vide dopo la morte di Filippo 
dare principio alia liberta ; ne tanta Visconti, che volendosi ridurre Milano 
diversita di evento in una medesima alia liberta non potette © non ^^eppe 
oitti@t nacque da altro, se non da non manteneiia.” 
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The truth is, that though he asserted the principle that the 
mixed or tempered constitution was the best, he held that the 
people as a whole, if they accepted the control of the Laws, 
were wiser and more prudent and less variable than a prince. 
In one chapter he discusses at some length the opinion of 
Livy and other historians that the multitude is inconstant, 
and declares that this might be said equally of princes, when 
they are not restrained by the Laws. A people which is well 
ordered will be constant, prudent, and grateful as much as, 
or more than, a piince, even a wise prince ; while a prince, 
who is not subject to the Laws, will be more ungrateful, 
more variable, and more imprudent than the people. There 
is some ground for the comparison of the voice of the people 
to the voice of God.^ 

The people is much wiser than the prince in the appoiut- 


Id., i. 58: “ Nessutia cosa esser 
piu vana e piu inconstant© ch© la 
multitudine, cosi T. Livio nostro 
come tutti li altri Istorici afiermano. . , . 

Dioo adunqne como di quello difetto 
di che accusano li serittori la multi- 
tndine, s© ne possono accusare tutti 
gli uomini, particolarmente, e massime 
i principi . . . © de’ buoni © de savi ne 
sono stati pochi ; io dico de’ principi 
ch© hanno potuto romper© quel freno 
che li puo corregere ; tra i quali 
non sono quelli R© che nascevano in 
Egitto quando in quella antichissima 
antichitiSi, si governava quella provincia 
con le leggi, ne quelli che nascevano 
in Isparta, ni quelli che a nostri tempi 
nascono in Francia, il qual regno 6 
moderate piu delle leggi che alcun 
altro regno di che ne’ nostri tempi si 
abbi notizia. E que.r?ti Re che nascono 
sotto tali costituzioni, non sono da 
mettere in quel numero dond© si abbia 
a oonsiderare la natura di ciascuno 
uomo per sd, e vedere se egli 6 simile 
alia multitudine ; perche all’ incontro 
loro si debbe porre una multitudine 
medesimamente regolata dalle leggi 
com© sono ©ssi, e si trover^ in lei 
essere quella medesima bont& che noi 


veggiamo essere in quelli. 

CoDchiudo adunqu© contra aila 
commune opinion©, la qual dice come i 
Popoli, quando sono principi, sono 
vari, mutabiii, ingrati, aSermando che 
in loro non sono altrimente quest! 
peccati che si sieno ne Principi par- 
ticolari. Ed accusando alcuno i 
Popoli e i Principi insieme, potrebbe 
dire il vero; ma traendone i Principi, 
s’inganna : perche un Populo che 
commanda e sia bene ordinato, sara 
stabile, prudente, e grato, non altii- 
mente che un Principe, o meglio che 
un Principe, eziandio stimato savio ; 
E dal aitra parte, im Principe soiolto 
dalle leggi sari ingrato, vario, © im- 
prudent© piu che un Populo . . * Ma 
quanto alia prudenza © alia stabilita, 
dioo come un Populo 6 piu prudent©, 
piu stabile, e di miglior giudizio che 
un Principe. E non senza cagione si 
assomiglia la voce d’un populo a 
quella di Dio j perche si ved© una 
opinione universal© fare efietti mara- 
vigliosi ne’ pronostici suoi, talch^ 
pare che per occulta virth e’ prevegga 
0 0 UO male e il suo bene.” 
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ment of the magistrates, and is more constant in its opinions. 
The truth is that the goyernment by the people is better than 
that of the prince ; if we compare the government of a prince 
bound by the Laws with that of a people equally bound, 
there is more excellence (virtu) in the people than in the 
priace ; while, if we compare the errors of the prince with 
those of the people, the errors of the people are fewer and 
less serious, and more easily remedied. The truth is, 
Machiavelli adds, that the common depreciation of the people 
arises from the fact that everyone speaks evil freely, and 
without fear, of them, even when they govern, while of princes, 
men only speak with fear and deference.^ 

It is clear that Machiavelli’s political conceptions, as 
represented in the ‘Discorsi,’ are related primarily to the 
tradition of the Italian City States, but it is significant that he 
represents the same position as other medieval writers, that 
the foundation of a civilised political life is the supremacy 
of Law. 

We turn to Spain, where we find in Soto a writer whose 
work was not indeed pnbhshed till after the middle of the 
century, but who seems to us to belong in character to its 
earlier part ; for he does not seem to be affected by the great 
political movements of the latter part of the century. Indeed, 
the work of Soto is in the main a careful restatement of some 
of the principles of St Thomas Aquinas, with occasional 
modifications, no doubt. 

^ Id. id. id. : ** Vedesl ancora nelle de* Principi. . . . S© adimque si 
»u© elenoni a i Magistrati fare di lungo ragionerA d’un Principe obligato all© 
imgliore elezione ehe nn Principe, ne leggi, © d’un populo incatenato da 
mai si persuader^ ad nn populo che quelle, si vedra pin virtu nel populo 
sia bene tirare alia dignity, un uomo ohe nel Principe; se si ragionerA del 
infame e di corrotti costumi, il ohe uno e del altro sciolto, si vedra meno 
faoilmcnte © per mille vie si persuade errori del populo che nel Principe, e 
ad un Principe ; vedesi un populo quelli minori e arrano maggiori 

cominciare ad aver© in orror© una reinedi- . . . Ma Topinione contra ai 

cosa, 6 molti secoli stare in quella populi nasce perchd de’ popoli ciascun 
opinion© ; il che non si vede in un die© male senza paura, © liberamente 

principe. , . . Il che non puo nascer© ancora mentre che regnano ; de 

da altro se non ohe sono migliori principi si parla sempr© con mill© 
govemi quelli de’ popoli che quelli paur© e mille rispetti,** 
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' W noticed Soto’s oonoeption /of ' Law in 

general; we are now concerned witli, Ms, conception of 
the prince. Kings, lie says, do not deriye their, authority 
immediately or directly from God, except in some special 
cases, snch as those of Saul and David; they are normally 
created by the people, and their authority is derived from the 
people. Such words as those of the Proverbs, By me kings 
reign,” only mean that God, as the sonrce of Katnral Law, 
has granted to mortal men that every Commonwealth has 
the right to govern itself, and if reason, which is itself an 
inspiration (spiramen) of the Divine, demands it, to transfer 
its authority to another.^ 

The authority of the king is, however, conceived by Soto 
as being very great. In a passage dealing with the practice 
of selling public offices, he is met with the contention that 
the king cannot do this, for he is merely dispensator offi- 
ciornm ” ; he emphatically disputes tMs, and says that the 
king is not merely a dispensator,” but he is the Eespublica, 
not a more vicar of the Eespublica, like the Doge of Venice. 
The people, in IJlpian’s phrase, has conveyed to him ail its 
authority and force, and neither he nor his heirs can be de- 
prived of this, except for manifest tyranny. Therefore, the 
kingdom is his, as the house of a private citizen belongs to 
the citizen, and every power and right (Jus) of the Eespublica 
belongs to him. Only, the Eespublica was not made for him, 
but he for the Eespublica, and he must therefore consider 
everything from the point of view of its good,^ In another 


1 Soto, *De Justitia et Jure,’ i. 1, 3 
(p. 9) ; “ Hand enim a Deo proxime, et 
quod aiunt immediate creati sunt, 
praeter Saulum et Davidem eorumque 
prosapiam, cui sceptrum ipse commisit, 
sed, ut habetur 1. quod placuit de 
Consti. prim (‘ Digest,’ i. 4, 1), reges ao 
principes a populo creati sunt, in quas 
suum transtulit imperium ao potes- 
tatem. . . . Unde verbum illud apud 
sapientem ex Proverb : viii. supra 
citatum, ‘ Per me reges regunt, etc.’ 
non aliter intelligendum est quam 
quod ab ipso, tanquam naturalis juris 


auotorem, donatum mortalibus est, ut 
unaqueque respublica se ipsam regendi 
habeat arbitrium ; ac subinde, ubi 
ratio, quod spiramen etiam est divini 
numinis, postulaverit, in alium suam 
transmittat potestatem, cujus legibus 
providentius gubernetur.” 

* Id., iii. 6, 4 {p. 273) : “ Attamen 
Objectio haeo nisi fallor nullatenus 
conclusionem nostram expugnat Hex 
enim non tanquam dispensator, sed 
tanquam ipse eadem respublica repu 
tandus. Enim vero non est estimandus 
tanquam reipublicae vicarius, sicuti 
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passas^e Soto speaks of tke power of tke prince in making 
laws ; and says empkatically that he is superior, not oialy 
to a)l indiyiduals, hut to the whole State.^ 

It should be observed that with all his emphasis on the 
authority of the king, he is equally clear that he must use it 
for the good of the State, and if he uses it tyrannically he 
may be deposed. GBus is not merely an incidental judgment, 
but is carefully developed, with due qualifications, in another 
passage, where he discusses the question of tyrannicide. He 
makes a distinction, with which we are by this time familiar, 
between the tyrant by usurpation and the tyrant by practice. 
As to the first there is no doubt ; he may be slain by anyone, 
for he is making war on the Commonwealth. The case of the 
second is more diBficult, as he has a lawfulright to the kingdom; 
he can therefore only be deprived of this by public judgment, 
but when this has b^n pronounced, anyone may be appointed 
to carry it out. If the Commonwealth has a superior, he should 
be requested to provide a remedy, but if there is none, the 
Commonwealth may take arms against the tyrant. It is 
noteworthy that he interprets the Decree of the Council of 
Constance concerning tyrannicide as referring to the action of 
a private person.® It is clear that, with aU his reverence for 

Venetorum dux, qui est a republica ipsum est : licet non respublica propter 
pendens, sed tanquam plenissimam ipsum, sed ipse propter rempublicam 
habens poiestatem reipublicae, eandem sit institutus : et ideo omnia debet in 
scilicet quam ipsa habebat. Sic enim publicum commodum ref erre.’* 
expresse habet lex ilia, quod principi, ^ Id.,iv. 4, 1 (p. 309) ; “ At hino sit, 
£E-: de Oonstit. prim (‘Dig.’ i, 4, 1). ut lib. i. Quest, vi. dicebamus, princi- 
Quod principi placuit, legis habet pern potestate fungi ferendarum legum ; 
vigorem, utpote cum lege regia quae quibus rempublicam coerceat. Fitque 
de imperio lata est, populus ei et in praeterea ut non solum singulis reipub- 
eum omne swum imperium et potes- licae membris superior sit, verum et 
tatem oontulerit. Hac enim lege totius collectira corporis, caput, totique 
atque hac de causa non potest ilium adeo sic eminens, ut totam etiam simul 
ullo pacto dimovere, neque filios jure punire valeat. Quare neque per rem- 
hereditario regnandi expoliare, si illud publicam rex potest regni expoliari, 
semel iili contulerit, nisi ubi aperta nisi fuerit in tyrannidem corruptus.” 
tyrannide regnum pessundaret. Et * Id. id., v. 1, 3 (p. 400) : “ Primum 
tunc solo beneficio naturalis juris, de tyranno, an cuivis civium licet eum 
quo vim vi repellere licet. Itaque privatim interficere. Apparet enim 
regnum est suum, sicut cujusque civis id esse, natura magistra, legitimum. 
sua est domus ; atque adeo quaecunque Nam unicuique conceditur jus de- 
facultas et jus reipublicae penes fendendi sese. Be hoc D, Thom: ii. 
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tke -autliority of the king, Soto hoMs^ tkat, as it is 
derived' from tke Community, he may justly be deprived 
of it by the Community ■ if ■ ■ ■ he uses it ■ imjnstly . and' 
tyrannically. ■ 

: . Soto’s' treatment , of the relation of the king to ' the Law is 
rather different. He discusses this in detail in a chapter 
in which he asks whether all are subject to the Law, and points 
out the difficulty raised by the words of St Paul, ‘‘ Law is 
not made for the righteous man ’’ (1 Tim. i. 9), and by those 
of Ulpian, Princeps legibus solutus est ” (Dig. I. iii. 31). 
We cannot here enter into his discussion of the first passage, 
but his observations on the second are important for our 
purpose. The prince is subject to the directing force (vis 
directiva) of the Law, but is not subject to its coercive force ; 
this, he says, is obvious, for he cannot apply force to himself ; 
the prince should not, however, think of this as a privilege, 
but rather as an unhappy circumstance, for subjects are both 
illuminated by the light of the Law and driven by its penalties ; 
the prince lacks the second, for there is no one who can compel 
him or even dare to reprove him. And, therefore, the king 
should be the more careful to listen to reason and the Divine 
voice, and to hearken to the laws which he has made for others, 
and Soto cites the words of the Imperial Constitution, Digna 


Sent : Dist : 64. Q. ii. Art. ii., et 
opus XX De Kegimino Principis C. vi. 
optime dissent. Summa autem dis- 
putationis secundum quosdam ejus 
interpretes, atque alios doctores, haec 
est ; bifarium quempiam contingit 
esse tyrannum, videlicet, aut potestatis 
acquisitione, aut sola administratione 
quern juste adeptus fuit. Atque in 
hoc secundo casu, communis consensus 
Dst, nemini licere ipsum privatim 
interimere. Et ratio est, quod quum 
Jus habeat ad regnum, non est illo nisi 
per publicum judicium expoliandum, 
ut 8. audiatur. Lata vero in eurn 
sententia, quisque potest institui execu- 
tionis minister. 

Praeterea durn particulariter civem 
quempiam aggreditur, ut vel ipsum 

VOL. VI. 


trucidet, vel sua rapiat, potest civis 
ille, vim vi repellendo, eum interimere, 
dum taraen constantissimum sit, esse 
tyrannum, . . . Quare si respublica 
superiorem habet, ille adeundus est, 
ut remedio succurreat : sin vero, ilia 
potest in cum coarmari. . . . Atque 
in hoc casu inteliigenda est sanctio 
Concilii Constautiensis, Sess : 15, 

ubi tanquam liaeresis condemnatur 
eorum error qui alFirmabant cuilibet 
licere tyrannum occidere. Si vero 
tyrannride invasam, rempublioam ob- 
tinuit, neque unquam ipsa consensit, 
tunc quisque jus habet ipsum extin- 
guendi ; nam vim vi repellore licet ; et 
quamdiu ille rempublicam sic obtinet, 
perpetuum gerit in ipsam bellum.’* 
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VOX est majestatis regnantis, legibiis alligatiim se principem 
profiteri’^ (Cod. I. xiv. 4).^ 

Soto tbeiij on tlie one band, ascribes to tbe prince a great 
authority ; he looks upon him as normally the sonrce of Law, 
and as, technically, above it, though he is conscious of 
the danger of this conception ; but, on the other hand, he 
maintains very emphatically that it is from the Community 
that his authority is derived, and that if he abuses this 
authority he may be deposed. 

It is hardly necessary to point out that in England St 
Germans represents the tradition of Bracton and of Fortescue, 
that the authority of the king was limited by the Law, and 
that the Law was not made by him alone. It is obvious, from 
what we have said in an earlier chapter, that in the opinion of 
St Germans it was from the custom of the Community that 
the Law was originally derived, and that the only authority 
which could change these customs was that of Parliament, 
including, no doubt, the king, but also representing the whole 
community. The sixth foundation, as he says, of the law of 
England was to be found in the Statutes made by the king or 
his ancestors, by the Lords Spiritual and Temporal, and by 
the community of the whole kingdom. He knows no source 


^ Id. id., 1, 6, 7 (p. 65) : “ Sit ergo 
prima conclusio, universi qoi subditi 
aunt potestati, legibus subinde ipsius; 
quia vero et princeps quantum ad vim 
direotivum subiicitur. . . . Huic autem 
aubiicimus similem ei tertiam ; prin- 
ceps quantum ad vim coereivam non 
eubditur iegi. Conclusio est aperta, 
quoniam coactio ejusdem ad se ipsum 
esse non potest : non enim est intellectu 
possibile, ut vim quispiam sibi ipse 
inferat atqtie adeo se sua lege cogat. , . . 
Quod autem sua principem lex non 
cogat, non inde venit quod ipse non 
egeat, sed quod lex natura sua nequeat. 
At vero hanc principes exemptionem 
non inter privilegia ducere debent, 
immo est iilis iniqua conditio. Subditi 
enim qui non solum Icgis luce ducuntm, 


verum etiam ejus penis stimulantur, 
duobus subsidiis ad virtutem utuntur ; 
princeps autem aitero destitutus est, 
dum nullus est qui ilium cogere posset, 
aut reprehendere audeat ; immo vix 
uilus qui veritatem doceat, . . , 

Quapropter rex quo eum Deus 
liberiorem fecit, legumque coaetioni 
longius exemptum, eo debet esse 
ipse rationi vigil antius, divinoque 
nutui audiens esse, ac subinde legibus 
quas aliis ponit, ipse auscultare : ne in 
ilium Cbristi improperium impingat, 
* qui dieunt et non faciunt ’ . . . et 
C. De Leg; et Constit. 4. Aiunt 
imperatores ipsi ‘ digna vox est 
majestatis regnantis, legibus alligatum 
se principem profiteri.’ ” (Cod. I. 
xiv. 4.) 
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of .EngUsli' law e Divine, Law, the Law of Beason, 

the general and particular customs of the country, and the 
Statutes of Parliament.^ To the observance of these laws 
the king is bound by the oath which he takes at his corona- 
tion,^ and it is by the customs embodied in Magna Carta 
that the person and property of the Englishman is legally 
protected.® 

There is, however, another English work of this time which 
deserves some notice. This is the ^ Dialogue between Cardinal 
Pole and Thomas Lupset,’ written by Thomas Starkey, not 
later than 1538, for he died in that year.** The greater part 
of this work is indeed occupied with a description and dis- 
cussion of the social and economic conditions of England 
with which we cannot deal here, but from time to time there 
are important observations on the authority of law and of 
the Euler. 

Pole is represented as saying that originally ‘‘ man wandered 
abroad in the wild fields and woods, none otherwise than you 
see now the brute beasts to do’^ (page 52). At last certain 
wise men persuaded them to forsake this rude life and to build 
cities in which they might live. ‘‘Thereafter they devised 
certain ordinances and laws whereby they might be somewhat 
induced to follow a life convenient to their nature and dignity 
(page 52). 

The forms of government, Pole defines in the Aristotelian 
tradition, as that of one, a king or prince, or a few wise men, 
or that of the whole body and multitude of people, “ and thus 
it was determined, judged, and appointed by wisdom and 
policy, that ever, according to the nature of the people, so, 

^ St Germans, * Dialogus,’ cap. x. menta legi.s Angliae alia me legisse non 
(fol. 34) : “ Sextum Fundamentura meminor.” 

iegis Angliae stat in diversis statutis * Id. id., cap. vii. (fol. 22), 
per dominnm Begem et progenitores * Id. id. id, (fol. 23). 

sues, et dominos spirituales et * We refer our readers for details 

temporales, et per communitatem about Thomas Starkey and his work 
totius regni in parliamento editis* to the edition published for the Early 
ubi lex rationis, lex divina, consuetu- English Text Society in 1878. The 
dines, maxima, sive alia fundamenta work was never published before. 
Iegis Angliae prius sufficere ininime We have modernised the spelling in 
videbantur. Et ultra haee funda- our references. 
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by one of these politic manners, they should be governed, 
ordered, and ruled (page 53). He also repeats the ioristot- 
elian principle of the difference between a bad and a good 
government ; the good government is that which is directed 
to the wellbeing of the whole Community, while the evil 
government is that which is directed to the advantage of the 
Euler (pages 53, 54). 

So far there is nothing of much importance, but in the last 
paragraph of the third chapter Pole turns from the discussion 
of the economic and social evils of England to the ^^mis- 
orderings and ill-governance which we shall find in the order 
and rule of the state of our country (page 99). And in the 
next chapter he begins the consideration of this subject by 
saying that our country has been governed and ruled these 
many years under the state of Princes which by their royal 
power and princely authority have judged all things per- 
taining to the State of our Eealm to hang only upon their 
will and fantasy, insomuch that whatsoever they ever have 
conceived in their minds, they thought by-and-by to have 
it put in effect, without resistance to be made by any private 
man and subject ; or else by-and-by they have said that 
men should diminish their princely authority. For what is a 
Prince (as it is commonly said) but he may do what he will. 
It is thought that all wholly hangs on his only arbitrament. 
This hath been thought, yea, and this is yet thought, to per- 
tain to the Majesty of a Prince — ^to moderate and rule all 
things according to his will and pleasure ; which is, without 
doubt, and ever hath been, the greatest destruction to this 
Eealm, yea, and to all others, that ever hath come 
thereto 

For Master Lupset this is sure, and a Gospel word, that 
country cannot be long well governed nor maintained with 
good policy -where all is ruled by the will of one, not chosen 
by election, but cometh to it by natural succession ; for 
seldom seen it is, that they which by succession come to 
kingdoms and realms, are worthy of such high authority 
(pages 100 and 101). 

Lupset is gi’eatly alarmed, and warns Pole that many 
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people will tMnk that this sounds wery like treason, for :^iit 
IS' commonly said' .(and, I think, truly) a king is above Ms 
laws, no law binds him ’’ (page 101).- 

/■The .words attributed to Pole 'dearly express the opinion 
that the royal authority had tended to become absolute, 
and that a government of this kind was a great evil in England 
or any other country. It must be noticed, however, that 
Pole^s words here suggest that tMs might be different if the 
prince were elected instead of hereditary, and he develops 
the criticism of succession by inheritance. Lupset replies 
that experience had shown that hereditary succession was 
necessary to prevent civil war, and Pole admits that it was 
better to have it in England (pages 104-108). 

Pole returns to the subject in the Second Part, and again 
expresses his preference for an elective monarchy, but he 
now adds that even the prince thus elected ^^should not 
rule and govern according to his own pleasure and Liberty, 
but ever be subject to the order of his laws ’’ (page 168). 

He turns, however, immediately to the question of the 
method of government if the prince succeeds by inheritance, 
“ if we will that the heirs of the Prince shall ever succeed, 
whatsoever he be, then to him must be joined a Council by 
common authority ; not such as he wills, but such as by the 
most part of the Parliament shall be judged to be wise and 
meet thereunto ’’ (page 169). 

He assumes the existence of the “ Great Parliament,^’ as 
he calls it (page 169). It is not to meet continually, but to be 
called together for the election of the prince and for other 
matters ''concerning the common state and policy,” and 
is to appoint a Council which should sit continually in London 
and represent the authority of Parliament, and ‘‘ should be 
ready to remedy all such causes, and repress seditions, and 
defend the liberty of the whole body of the people, at all 
such times as the king or his Council tended to anything 
hurtful and prejudicial to the same (page 169). This Council 
is to be wholly distinct from the ordinary Council of the king, 
and it is to be composed of four nobles, two bishops, four 
judges, and four citizens of London, and they should have 
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the authority of the whole Parliament when it was not 
meeting. The end and purpose of this Council is, to see 
that the king and his proper Council should do nothing against 
the ordinance of his Laws and good Policy, and should also 
have power to call the Great Parliament whensoever to them 
it should seem necessary for the reformation of the whole 
State of the ^ Commynalty.’ By this Council, also, should 
pass all acts of Leagues, Confederations, Peace, and War. 
All the rest should he administered by the king and his 
Council (pages 169, 170). 

In another place Pole is represented as dogmatically re- 
pudiating the conception that the authority of Government, 
whether it is evil or good, is derived from God. Even as 
every particular man, when he followeth reason, is governed 
by God, and contrary, blinded with ignorance by his own 
vain opinion ; so whole nations, when they live together 
in civil order, instituted and governed by reasonable policy, 
are then governed by the Providence of God and be under 
His tuition. As, contrary, when they are without good order 
and politic rule, they are ruled by the violence of tyranny ; 
they are not governed by His Providence, nor celestial ordin- 
ance, but as a mass governed by Vaffectis,’ so they be tor- 
mented infinite ways, by the reason of such tyrannical powers ; 
so that of this you may see that it is not God that provideth 
tyrannies to rule over cities and towns, no more than it is 
He that ordaineth ill ^ affectys ’ to overcome right reason 
(page 166). 

He again insists that the law must be supreme even over 
the prince, seeing also that Princes are commonly ruled 
by ^ affectys ^ rather than by reason and order of justice, 
the laws which be sincere and pure reason must have chief 
authority. They must rule and govern the State, and not 
the Prince, after his own liberty and will (page 181). And 
he contends that, For this cause the most wise men, con- 
sidering the nature of Princes, yea, and the nature of man, 
as it is indeed, affirm a mixed state to be of all other the best 
and most convenient to conserve the whole out of tyranny 
(page 181). 



CHLiy. III.] THE , AUTHORITY OF THE, RULER. ' 

^ It; would HO doubt be inipossible to attach very much, im- 
portauce to a work which was not published till three cen- 
turies after it was written, if it were not that its Judgmeiits 
coincide, in a large measure, with those of other important 
writers of the time. It is clear that Pole, as represented by 
Starkey, absolutely refuses to acknowledge that the prince 
has any absolute authority derived from God; he maintains 
emphatically that the prince is not above the Law but xmder 
it, and he conceives of the best government as being 
mixed or constitutional, and as representing the authority 
of the whole community. 


We must finally consider, and carefully, what was the 
position of that great Frenchman, John Calvin, who exercised 
so immense an influence not only in France but throughout 
Europe. It appears to us that there has been some misunder- 
standing about this, and we must therefore examine it with 
some care. 

Calvin has not, either in the ^ Institutio ’ or elsewhere, set 
out any complete system of political thought, but he states 
with care some important principles both of a general and a 
particular kind. His treatment of poKtics in the ‘ Institutio " 
was, at least in part, intended as a defence of the Eeformers 
against the charge that they held doctrines which were sub- 
versive of all political and civil order. Indeed, he says this 
explicitly in the Preface to the ^ Institutio ’ addressed to 
Francis I. in 1536,^ and it seems to us that his treatment of 
political authority was largely determined by the need to 
repudiate those who did hold such subversive views, that is, 
especially, some Anabaptists.^ This is why Calvin so em- 


1 Calvin, * Institutio Christianae 
Roligionis/ Preface : “ Ne quis haec 

injuria nos queri existimet : ipse 
nobis testis esse potes rex nobilissime, 
quura mendacibus calumniis quotidie 
apud te traducatur, quod non aliorsum 
spectet nisi ut regibus sua sceptra e 
manibus extorqueat, trubunalia, judi- 
ciaque omnia precipitet, subvertat 
ordines omnes et politias, et quietem 


popuii perturbet, leges omnes abrogot, 
dorainia et possessiones dissipet, omnia 
denique sursum deorsum volvat,’* 

« Id. id., iv. 20, I (p. 549) ; “ Illi 
enim, quum in evangelic promitti 
libertatem audiunt, quae nullum inter 
homines regem, nullumque magis- 
tratum agiioscat, sed in Olaristum 
nnum intueatur : nullum libertatis 
suae fnictum capore se posse putant, 
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phatically and repeatedly lays down the principle of the 
Divine source and nature of political authority, and the 
religions obligation of obedience to it. In one passage of the 
^ Institntio ^ he shows that the function of the magistrate 
is not only approved by God, but that the Scriptures speak 
of this anthority in the strongest terms. The magistrates 
are even called “gods,” and this not without significance, 
for they have received their authority from God, they are 
endowed with the authority of God, they bear the person of 
God, for they act in His place. This is what St Paul meant 
when he called the Power the Ordinance of God, and said 
that there was no Power which was not ordained by God.^ 

We may compare this with a passage in one of his homilies 
on the First Book of Samuel, in which, like Gregory the Great, 
he treats the conduct of David in refusing to lift his hand 
against the Lord’s Anointed as an example to Christian men, 
and argues, like Gregory, that we must obey the rulers, even 
when they abuse their authority, and that we must render 
honour to the king or prince, even when he unjustly imposes 
tributes and taxes upon his subjects, or otherwise gravely 
oppresses them.^ 

quamdiu aliquam supra se eminere gerunt, nec in ea appellations lev© in- 
potestatem vident. Itaque nihil fore ess© monumentam quis putet. Ea 
salvum ©xistimant, nisi totus in ©nim significatur mandatum a Deo 
novam faciem orbis reformetur; ubi habere, divina auctoritate praeditos 
nec judicia sint, nec leges, noc magis- esse, ac omnino Dei personam sustinere, 
tratus, et si quid simile est, quod cujus vices, quodammodo agunt. . . . 
oflficere suae libertati opinantur. At Quod et I’aulus aperte docet, dum 
vero qui inter corpus et animam, inter prefeoturas inter Dei dona enumerat. . . . 
presentem hanc fluxamque vitam, ©t Nam ©t potestatem Dei ordinationem 
futuram iilam aetenamque diseemere esse tradit : nec potestatos esse ullas, 
noverit, neque difficile intelliget nisi a Deo ordinatas. Ipsos autem 
spirituale Christi regxmm ©t civilem principes ministros esse Dei, bene 
ordinationem res ess© plurimum agentibus in laudem, maiis ad iram 
sepositas.*’ ultores,” 

^ Id. id., iv, 20-4 (p. 650) : “ lUagis- * Id., ‘Homilies on 1 Samuel,’ 
tratuum functionem non mode sibi xxiv, 7, 8 (p. 483) : “ Nos igitur debitos 
probari, acceptaque ess© testatus est honores tribuere discamus iis quibus 
Dominus, sed honorificentissimis in- Deus pecjliarem quandam notam 
super elogiis ejus dignitatem prose- dedit. quum eos ad rerum gubernacula 
quutus, mirifice nobis commendat. sedere voluit, et justitiam administrate ; 
XJt panes commemorem : Quod Dii quisquis enim, ut ait Paulus, dignitati 
nuncupantur, quicunque magistratum auperiori resistit, Deo ipsi resistit 



III.] 


THE AUTHOBITT OB THE BIJLEB, 


265 


This is not y however, all that Calvin said. In another 
place in the ^Institution he warns subjects that they must 
not : meddle' in, public ' matters ■; but then he adds that while 
they must not interfere with the function of the magistrate, 
nor tumultuously raise their hands, against him, if there is 
something in the public order which should be corrected, 
they should bring this to the knowledge of the magistrate 
whose hands are free to deal with the matter.^ Here, it 
is evident, is another mode of conceiving the position of 
the king or prince; private persons, indeed, may not resist, 
may not interfere in public matters, but there are others, 
public persons or officers, to whom this does not apply. 
The truth is that Calvin makes a shaq) distinction between 
the position of private persons and that of those who held 
a public and constitutional office in the State. In an earlier 
passage in the ‘ Institutio ’ he had said that it would be 
idle for private persons to dispute about the best form of 
the State, for they have no right even to deliberate about 
any public matter, ^ but it should be observed that it is 
‘^private persons of whom he speaks. We must therefore 
bear this in mind when we turn to the well-known passage 
in which Calvin speaks of the possibility of a constitutional 

. . . (p. 487.) Quo exeiiiplo (i.e., that moderationem comprehendo, quam sibi 
of David) docemur, magistratibus et in publico imperare debent privati 
primariae dignitatis viris et ad remm hominos, ne se ultra admisceant 
gubernacula sedentibus suum officium publiois negociis, aut temere irrumpant 
non facientibus, sed auctoritate abu- in partes magistratus, ao ne quid 
tentibus, nihilominua obtemperan- omnino publice moliantur. Si quid in 
dum. . . . Exempli gratia, si quis publica ordinatione corrigi intererit, 
rex aut princeps subditos tributis et non tumultuentur ipsi, neo admoveant 
'•j^ectigalibus injuste premat, et aliis operi manus, quas illis omnibus ligatas 
gravioribus erroribus graviter laedat, esse in hao parte decet ; sed 
dignitas tamen et potestas ilia semper ad magistratus cognitionem deferant, 
est honore afficienda. Quamobrem cujus unius hie soluta est manus.” 
ad Deum respiciendura norimus, quum * Id. id., iv. 20-8 (p. 651): “Et 
tanta inter homines violentia passim sane valde otiosum esset, quis potissi- 
regnet, tantoquo odio nos etiam uitro mus sit politiae, in eo quo vivunt loco, 
persequatur, ut patientia nostra laesa, futurus status, a privatis hominibus 
nos ad ordinem, a Deo presoriptum, clisputari : quibus de constituenda re 
turbandum impellat.” aliqua publica deliberare non licet.” 

^ Id., ‘ Instituiiod iv. 20, 23 (p. Of. * Horn, on 1 Samuel,’ aociv. and 
668): “Sed hau praeterea obedientia, *Comra. on Bomans/ xiii. 



260 


a?HE EAULIER SIXTEENTH CENTHBY. [PART m. 


method hy whicli the nnjiist ruler might be restrained. He 
had, in this passage, been saying that if men are cruelly 
treated, plundered, or neglected by their prince, they must 
consider that God is no doubt visiting their sins %vith punish- 
ment, and that they can only look to God, in whose hand 
are the hearts of kings ; while God has sometimes raised up 
deliverers for the oppressed, they must not imagine that they 
are entrusted with God’s vengeance, they can but suffer and 
obey,^ There is then, however, a sudden turn ; in saying 
this, he is speaking always of private persons. If there are 
magistrates of the people who have been created to restrain 
the arbitrary will of kings, such as were formerly the Ephors 
in Sparta, or the Tribunes of the People in Eome, or the 
Demarchs in Athens, or in modern times perhaps the three 
Estates in their Assemblies, these, he asserts, may legitimately 
intervene to restrain the license of kings ; indeed, he maintains 
that if they should connive at the violence of the kings, they 
are guilty of treachery, for they betray the liberty of the people 
of whom they are, by God’s ordinance, the guardians.^ 

It is quite evident that while Calvin repudiates in the 
strongest terms all revolutionary and unconstitutional move- 
ments against the existing political authority, his words have 
no reference to the propriety of constitutional restraints on 
the ruler. We can, therefore, now take account of some 
observations which he makes upon the proper functions of 
government and its various forms. 

He refuses to determine which is the absolutely best form 


' Id. id., iv. 20, 51 (p. 661) : Neque 
enim si ultio domini est effrenatae 
dominationis correctio, ideo protinus 
demandatam nobis arbitremur : qnibns 
nullum aliud quam parendi et patiendi, 
datum est mandatum.” 

* Id. id., iv. 20, 61 (p. 661): De 
privatis hominibus semper loquor. Nam 
si qui nunc sint populates magistratus 
ad moderandum Regum iibidinem 
constituti (quales olim erant, qua 
Lacedexnoniis regibus oppositi erant, 
Ephori ; aut Romanis Consulibus, 
Tribuni plebis ; aut Atbeniensium 


Senatui, Demarchi : et qua etiam 
forte potestate, ut nunc res habent, 
funguntur in singulis regnis tres 
ordines (quum primarios couventus 
peragunt), adeo illos ferocienti Regum 
licentiae, pro officio, interceder© non 
veto, ut si Regibus impotenter grassanti- 
bus, et humili plebeculae insultantibus 
conniveant, eorum dissimulationem 
nefaria perfitlia non carere affirmem ; 
quia populi libertatem {cujus se, Dei 
ordination© tutores positos norunt) 
fraudulenter produnt.” 
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:Of govemment ; tlie monarcliy is liaWe to turn into a tyranny, 
the aristocracy into a faction, the democracy to become 
seditions,, but he admits that he .would himself prefer either an 
aristocracy or a government combining the elements of ' aristoc- 
racy with those of the constitntionar commonwealth (politia). 
Experience had shown that this was the best, and it was also 
the government which God Himself had instituted among 
the Israelites. That seemed to Calvin the happiest form of 
government, where liberty was moderated, and which tended 
to continuance. The magistrates of such a State ought to be 
diligent to see that its liberty was not violated or diminished.^ 
From the discussion, of the best form of Government he turns 
to the nature of the law of the State, He begins by laying 
down the general principle that without laws there can be 
no magistrates, as without magistrates there are no laws. 
He repudiates with great energy the notion that the political 
laws of Moses were binding upon the State ; the moral law, 
however, which is the true and eternal law of justice, is binding 
upon men of all places and times who desire to order their 
life by the will of God, for it is His eternal and immutable 
will that men should worship Him and love each other. 
Subject to this, every nation is at liberty to establish laws 
for itself, as it finds best ; they may vary in form, but they 
must have the same principle (ratio).^ 

I Id. id., iv. 20, 8 {p. 662) : “ Equi- et beatissimos censeo, quibus hac 
dom si in se considerantur tres illae, condition© frui licet ; etsi in ea con- 
qnEws ponunt pbilosophi reginiinis for- servanda, retinendaque strenne ac 
mae, minima negaverim vel aristo constanter laborant, eos nihil ab 
cratiam, vel temperatam ex ipsa ©t ofHcio aliennm facere concedo. Quin 
politia statum aliis omnibus longe ©tiani hue summa diiigeniia intenti 
exceliere. Id cum experimento ipso magistratus esse debent, ne qua in 
semper fait comprobatum : turn suo parte libertatem, cujus praesides sunt 
quoqu© auctoritate Dominus con- constitute, minui nedum violari 
jSrmavit, quum aristocratiam politiae patiantur. Si in eo sunt segiiiores ©t 
vicinam apud Israelitas instituit, quum parum solliciti, perfidi sunt in officio, 
optima constitution© ©os habere veliet, et patriae suae proditores.” 
donee imaginem Christi produceret * Id. id., iv. 20, 14 (p. 665) : “ Proxi- 
in Davide. Atque ut libenter fateor, ma© sunt magistratui in politiis leges, 
nullum esse gubernationis genus isto yalidissimi rerum publicarum nervi . . . 
beatius, ubi libertas ad earn quam deoet sine quibus consiatere nequit magis- 
moderationem est oomposita, et ad tratus, quemadmodum noc ipsa© rursum 
diuturnitatem vitae constitute : sic sine magistratu quioquam vigoris 
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TMs, Calyin says, will be clear, if we will distinguish between 
law and equity (aeqnitas), upon which law depends. Equity, 
because it is natural, must be the same among all men ; the 
constitutions (i.e., positive laws), because they depend upon 
circumstances, may well differ, as long as they look to the 
same end of equity. The moral law of God is nothing else 
than the testimony of natural law, and the whole principle 
of equity, which is the rule and end of all law, is contained 
in it. Laws which are directed to this end are not to be 
condemned by us, even though they differ from the Jewish 
Law, and from each other.^ 

It is clear that substantially Calvin was restating the 
principles of St Thomas Aquinas, and other great mediaeval 
political writers, both with regard to the nature of positive 
law, and its relation to reason, the moral law, and the 
natural law, and also with regard to the nature and limitations 
of the authority of the prince. It is evident that, like St 


habent. Proinde nihil dici verins ^ Id. id., iv. 20, 16 (p. 656): “Id 
poterat, qiiam mutnm esse magis- qtiod dixi planum fiet, si in legibus 


tratum legem ; magistratum, legem 
esse vivam, . . , Sunt enim qui recte 
compositam esse rempublicam negant, 
quae neglectis Moyse politicis, com- 
munibus gentium legibus regitur. Quae 
sententia quam periculosa sit et tur- 
bulenta, viderint alii ; mihi falsam esse 
ao stolidam demonstratam satis erit . . . 
16. Lex itaque moralis (ut inde primum 
incipiam), quum duobus capitibus 
contineatur quorum alterum pura Deum 
fide et pietate colere, alterum sincere 
homines dilectione complecti, sim« 
pliciter jubet, vera est eternaque 
justitiae regula gentium omnium ao 
temporum hominibus praescripta, qui 
ad Dai voluntatem vitam suam com- 
ponere volunt. Siquxdem haec aeterna 
est et imiautabilis eius voluntas, ut a 
nobis ipse quidem omnibus colatur, 
nos vero mutuo inter nos diligamus. . . . 
Quod si verum est Hbertos certe singulis 
gentibus relicta est condendi quas sibi 
conducere providerint leges : quae 
tamen ad perpetuam illam charitatis 
regulam exigantur, ut forma quidem 
variant, rationem habent eandem.** 


omnibus duo haec {ut decet) intuemur, 
legis constitutionem, et equitatem, cujus 
ratione constitutio ipsa fundata est 
ac nititur. Equitas quia naturalis est, 
non nisi una omnium esse potest, ideo 
et legibus omnibus, pro negocii genere, 
eadem proposita esse debet ; Con- 
stitutiones, quia circumstantias aliquas 
habent, a qui bus pro parte pendeant, 
modo in eundem equitatis scopum, 
omnes pariter intendant, diversas esse 
nihil obest. Jam, cum Dei legem, 
quam moralem vocamus, constet non 
aliud esse quam naturalis legis testi- 
monium, et eius conscientiao, quae 
hominum animis a Deo insculpta est : 
tota hujus, de qua nunc loquimur, 
equitatis ratio in ipsa praescripta est. 
Proinde, sola quoque ipsa legum 
omnium et scopus et regula et terminus 
sit oportet. Ad earn regulam quae- 
cunque formatae sunt leges, quae in 
eum soopum direotae, quae eo termino 
limitatae : non eat cur a nobis im- 
probentur, utcxmque vel aiege Judaica 
vel inter se ipsae alias difierant.** 
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Tliomas, Ms own' preference was for a mixed or constitutional 
.government.^ ■ 

We may finally ask wliether CalviMs opinions or advice nn 
tlie actual events of Ms , time throw any further light upon 
his conception of government. It wonld seem that so far 
as they gOj they correspond very closely with the principles 
which we have just set out. Calvin lived through the period 
when the Protestant Princes of Germany, reluctantly in some 
cases, took up arms against the authority of the Emperor, 
Charles T., and his letters show that he found no reason to 
criticise their action ; indeed, in a letter to Earel of 1539, 

he seems formally to approve.^ 

This contrasts with the tone of some letters of 1560, which 
seem to refer to the conspiracy of Amhoise, in Prance. To 
BuUinger he says that he had acted rightly in repudiating 
the charge of responsibility for the tumults in Prance. He 
(Calvin) had known of the deliberations about this matter 
eight months before, and had interposed his authority to 
prevent them going any further.® And to another corre- 
spondent he says that he had from the beginning anticipated 
what would happen, but he had been unable to restrain them 
(the conspirators). Formerly, they had allowed themselves 
to be governed by his advice, but when they saw that their 
design was displeasing to him they had deceived him. He 
never approved of the enterprise, for in his judgment they 
were attempting more than God permitted.* 


Cf. voL V. pp. 94-97. 

» Calvin, ‘ Epistolae ’ (ed. 1575, 
p. 18). (April 1539) : “ Foedns 

Germanicum nihil habet quod debeat 
piorum pectus oftendere. Cur enim, 
quaeso, quas dedit eis Dominus vires, 
non conjungant ad communem Evan- 
gelii defensionem.’* 

Cf. id., page 6. 

8 Id. id., p. 229 (May 1660) : “ Quod 
Gallici tumnltus a nobis depellere non 
dubitaati, tute id poteras. Qimm ante 
octo menses agitari consiiia haeo 
inciperent, meam auctoritntem inter- 
posui ne longius progredi tentarent.^^ 

* Id.id.,p. 230 (June 1660) ; “ Gallis 


infeliciter cecisse inconsideratum suum 
ardorem, ad vos perlatum esse non 
dubito. Ab imtio vaticinatus sum 
quod accidit, sed nescio quo fascini 
genere sic captao erant multorum 
mentes, ut frustra impotum illorum 
sedare conatua sim, Antea meis con- 
siliis se regi passi fuerant : sed quum in- 
telligerent totam hanc actionem mihi 
non placere, nullum putarunt esse melius 
compendium quam si me fallerent. . . , 
Sicut autem earum expeditio nunquam 
mihi probata fuit, quia plus meo judicio 
tentabant quam Deue permitteret, ita 
consiiio destituti, rem non legitimam 
stult© et pueriliter aggressi sunt.’' 
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The difference between this and Calvin’s judgment on the 
action of the German Princes serves to illustrate his theory. 
And onr judgment is confirmed by that important letter to 
Coligny, of 1861, which Professor Allen has cited in his learned 
work, for, while Calvin condemns forcible resistance to per- 
secntion by the reformed party in Prance, he admits that 
such action wonld be lawful if it were taken by the Princes 
of the Blood and the Parlement.^ 


We have then, we hope, said enough in this chapter to 
make it clear that by some of the most important writers of 
the earlier part of the sixteenth century, not in one country 
only, but in all the great countries of Western Europe, the 
mediseval principle of the limitation of the authority of the 
ruler, Emperor, King, or Prince, was firmly and intelligently? 
maintained. 

We have also pointed out that this coincides both with 
the general evidence of constitutional practice and principles. 
In the last section of this chapter, however, in discussing 
the position of Calvin, we have referred to the question of 
the Divine authority of the ruler, and while we are clear 
that Calvin’s own interpretation of this was not in any 
way inconsistent with the principle of the constitutional 
limitation of that authority, we must now turn to the con- 
sideration of the reappearance in the sixteenth century of 
the theory that the Divine authority of the ruler was un- 
qualified and unlimited. 


^ Calvin, ‘ Uettres Francaises,* ed. 
Jules Bonnet, voL ii. p. 382 : “ G’est 
que sept ou huit mois auparavent 
before the attempt at Amboise), 
quelqu’un ayant charge de quelque 
nombre de gens, me demanda conseil 
8*il ne seroit pas licite de resister k la 
tyrannie dont les enfans de Dieu 
estoyont pour lors opprim^z, et quels 
moyens il y auroit. ... Je respondi 
simplemerit telles objections, que 
s*il s’espandoit une seule goutte de 
sang, les rivieres on d^couileroyeat 
par toute TEurope. Ainsi qu*il 


valoit mieux que nous perissions 
tous cent fois, quo d’estre cause que 
le nom de Chrestient6 et I’Evangile 
fust expose a tel opprobro. Bien lui 
accorday-je que si les princes du sang 
requerroyent d’estre maintenus en leur 
droit pour le bien commun, ©t que les 
cours de Pariement s© joignissent ^ 
leux querelie, qu’il seroit licite a tous 
bons subjects d© leur preter mainforte.” 

Of. J. W. Allen, ‘History of Political 
Thought in the Sixteenth Century,* 
p. 59. 
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CHAPTER IV. 

THE THEOBY OF THE DIVIDE BIGHT. 

We have in the first volnme of this work endeavoured to 
trace the appearance in Western thought of the conception 
that the Buler was in such a sense representative of God 
that he could in no circumstances he resisted, however oppres- 
sive and tyrannical he might be. We have pointed out that 
while there may be some tendency towards this in earlier 
Christian writers, it was St Gregory the Great who first 
definitely formulated and enunciated this doctrine. We 
have ventured to suggest, and we still think it is true, that 
this conception was substantially alien to Western thought, 
and that it was an orientalism which was derived from an 
interpretation of some parts of the Old Testament,^ We 
have also pointed out that this must be quite clearly dis- 
tinguished from the conception of St Paul, that political 
authority is derived from God, because it exists for the main- 
tenance of justice. 2 

We have also pointed out that while the conception of St 
Paul became the normal doctrine of mediaeval civilisation, the 
doctrine of St Gregory the Great had no real place in the 
political ideas of the Middle Ages, not only because, as the 
C3rnic nodght say, the recurrent conflicts between the ecclesi- 
astical and secular powers made such a doctrine inconvenient, 
but much more because it was completely incompatible with 
the fundamental principle of the Middle Ages, that human 
society was governed by law, which was the expression of 
justice, and not by the arbitrary will of any ruler. There 

* Of. voi. i. chap. 13. * Cf. voL i. p. 00. 
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were indeed a few writers, such as especially Gregory of 
Oatino in the twelfth century, who reaffirmed the view of 
St Gregory the Great, hut they were insignificant in number 
and in authority. In the first and second parts of this volume 
we have cited the interesting hut isolated restatements of 
St Gregory the Great, hy Wyclifie in the fourteenth century 
and hy the Cortes of Olmedo and hy Jineas Sylvius (Pope 
Pius II.) in the fifteenth century. 

It was not till the sixteenth century that, as far as we can 
see, this conception came to have any importance. How 
far, indeed, it had any real importance even then we shall 
have to consider, hut we have first to endeavour to trace the 
appearance and development of the conception, and to discuss 
so far as possible what we are to understand by it. 

As far as we have been able to discover, the first writer of 
the sixteenth century of whom we can say that he, at one time, 
held and affirmed the conception that the temporal ruler was 
in such a sense representative of God that under no cir- 
cumstances he could he resisted, was Luther. For there 
can he no doubt that this was his conviction till about 1530. 
We have, in spite of our best efforts, been quite unable to 
discover how Luther came to entertain so eccentric 
an opinion, whether directly from the tradition of Gregory 
the Great or from some other unknown influence. It is 
no doubt obvious that he endeavoured to find sufficient 
authority for it in the well-known words of St Paul in Eomans 
xiii. and of St Peter in his first Epistle (iii. 13, 14), and like 
St Gregory the Great he was also clearly influenced by the 
conception of the king, the Lord^s Anointed, as represented 
especially in the stories of the relation of David to Saul in 
1 Samuel. 

It is, however, difficult to imagine that these alone would 
have induced him to adopt an attitude so extreme, and 
which was so contrary, as we have seen, to the general 
tendency of thought in Germany and in Western Europe, 
not only in the Middle Ages, but in the fifteenth century. 

We would begin by pointing out that it appears evident 
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' tliat : Luther was not a systematic- political thinker, that 
indeed he can hardly be described as a political- thinker, at alL 
There are,' however, some general conceptions expressed^ in 
his w'ritings which it may be well to notice, for they may 
serve at least to indicate some of the presuppositions with 
which he approached political questions. 

In his treatise, ‘Von Weltlicher Obrigkeit,’ after citing St 
Paulas words, “The powers that be are ordained of God 
and the parallel words in the first Epistle of Peter, he discusses 
the apparent conflict between the Old Testament and the 
Sermon on the Mount, with regard to the use of force to 
maintain justice. He contends that the coercive authority of 
society is required because men are not all true Christians ; 
if they were, there would be no need of kings and princes, of 
law or of the sword.^ If it is then asked why the Christian 
man should be obedient to the coercive authority, the answer 
is, that while the true Christian does not need this for himself, 
he must obey it for the sake of his neighbours.^ 

The same conception is expressed in different terms in 
Luther’s tract, written in July 1525, in defence of the harsh 
and violent terms which he had used against the peasants, 
in May of the same year. There are, he says, two kingdoms : 
the one is the kingdom of God ; the other, the kingdom of the 
world. The kingdom of God is a kingdom of grace and mercy, 
the kingdom of the world is a kingdom of wrath, of punishment, 
and of judgment, to coerce the wicked and to defend the 
godly, and therefore it has the sword ; the prince represents 
the wrath and the rod of God.® 

^ Luther : Works, vol. xi., ' Von sondern seynen nehisteu iebt und 
Weltlicher Obrigkeit/ p. 247 : “ Und dienet, sso that er von art seyns 
wenn alle welt rechte Christen, das ist geystes auch das, des er nicht bedarfif, 
rectgleu bigen weren, so were keyn sondern das seynen uehisten ntxtz und 
Fai’st, Hiinig, Herr, Schwerd, noch noth ist.’* 

Eecht noth Oder niitzo.” * Id. id,, vol. xviii. : ** Ein send- 

* Id. id., p. 253: “Anttwortt; brief von der harten Biichloin widdor 
itzt hab ichs gesagt, das die Christen die Bauern,” p. 389. 
unter ©inander und bey sioh und fiir “ Es sind zweyerley Eeich. Eyn? 
eich seibs keyns Rechten und Schwerds ist Oottis Reich, das ander ist der 
diirrfEen, denn es ist yhn keyn noth wellt Reich . . . G-ottis lieich ist eyn 
noch niitz, abor were eyn rechter Reich der gnaden und Bannhertzickeit, 
Christen auff Erden, nicht yhm selbst und nicht eyn Reich des Zorns odder 


VOL. VI. 


s 
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The same principles are again set out by Luther in a Treatise 
written in 1526, on the position of soldiers and their relation 
to the Christian religion. This, he says, is the concinsion of 
the whole matter: the office of the sword is lawful and a 
godly and useful ordinance. Eor God has established two 
governments in the world, the one is spiritual, the other is the 
worldly government of the sword, which has been set np, that 
those who will not live religiously and justly, and in obedience 
to the word of God, may be compelled to be religions and just 
in this world. God is the Founder and Lord of both forms 
of righteousness, both of the Spiritual and of the Temporal ; 
they are not merely human ordinances, nor are they founded 
merely upon human power, but they are Divine.^ 

It is the same conception of the two kingdoms which is 
expressed in the Tract which Luther wrote, apparently in 
April 1525, in answer to the demands of the Suabian peasants, 
when he deals with the question of serfdom. They wished, 
he says, to make all men equal, but this would be to try to 
convert the spiritual kingdom of Christ into a visible and 
earthly kingdom, which was impossible. For the earthly 
kingdom could not exist without inequality ; some must 
be free, others in bondage, some, lords and some, subjects.^ 


Stroffe. . . . Aber das welltlich Reich 
ist eyn Reich des zorns und ernsts, 
denn daselbst ist eytel strafEeii, weren, 
richten und urteylen, zu zwingen 
die bOsen und zu schiitzen die fromen, 
daramb hat es auch, und furet das 
Schwerd, und ein Eurst odder Herr 
heyst Gotts zora odder Gott’s rute 
ynn die Schrift.” 

^ Id., Works, vol. xix. : ** Ob Kriegs 
Lent© auoh in seligem Stand© sein 
kOnnen,” p. 29. 

“ Denn das ist summa summaruxn 
davon : Das amt des Schwerds ist 
an yhmselber reoht, und eine Gdttliche 
nutzlich© ordnunge. , . . Denn er hat 
zweierley Regiment unter den menschen 
auffgericht. Eins geistlich , , . das 
ander ist ein weltlich Regiment durch’s 
Sohwerd, auff das diejenigen so 


durch’s wort, nioht wolien frum und 
gerecht werden zum ewigen Leben, 
dennoch duroh solch weltlich Regiment 
gedrungen werden, frum und gerecht 
zu sein fur der Wolt. . . . Also ist Gott 
seiber, aller beyden gerechtickeit, 
beide geistlicher und leiblieher, Stiffter, 
Herr, Meister, Fddderer und Beiohner. 
Und ist keine menschliche ordnung 
odder gewalt drinnen, sonder eytel 
Gottlieb ding.” 

5* Id., Works, vol, xviii. : Erman- 
nung zum Frieden, auf die zwOlf 
Artikel der Bauerschaft in Schwaben,” 
p. 326. 

Es will disser artickel alle menschen 
gJeich maohen, und ana dem geistlichen 
Reich Christs eyn weltlich eusseriich 
Reich machen, wilchs unmuglich ist. 

Denn welltlich Reich kann nicht 
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It seems to HS clear that Luther’s words have a 
character of their own, he was, in principle, so far simply 
restating the Stoic and Patristic doctrine, that the coercive 
authority of the Political Society is a consequence of sin, that 
it is made necessary by the moral infirmity and defect of 
human nature. It is a consequence of sin, but also, as in the 
Patristic tradition, a Divine remedy for sin, created by God, 
and deriving its authority from Him. And we should con- 
jecture that Luther’s development of this, into the conception 
of the two kingdoms, is probably derived, ultimately, from St 
Augustine, and especially from the ‘ De Oivitate Dei,’ although 
we have not actually observed any direct reference to this. 

The Political Order, then, is the result of human sin, and is 
appropriate to the sinful nature of man, but it is a Divine 
institution, and its authority is a Divine Authority, 

So far, we have nothing, or little more, than the 
traditional conceptions of the Middle Ages. We can now 
approach Luther’s interpretation of the conception of the 
Divine origin of political authority as meaning that the 
Temporal Euler must always be obeyed, except in spiritual 
matters, as holding the authority of God. 

The first reference we have found to the subject of the 
necessity of implicit obedience to the Supreme Euler, is in a 
letter written by Luther to the Elector Erederic of Saxony 
in 1522, after the decision of the Diet of Worms. Luther 
proposes to return to Wittenberg, but he urges upon the 
Elector that he must not resist any action taken by the Em- 
peror, or attempt to defend Luther ; the only thing he suggests 
that the Elector might do was to leave the gates open,” 
so that Luther might, if necessary, escape.^ The impression 

stehen, wo nicht ungloychheit ist yrm des Widorstands,’* published in the 
Personen, dass ettliche frey, ettliche Transactions of the Bavarian Academy 
gefangen, ettliche Herren, ettliche for 1916. 

Dnterthan.” Without this most careful collection 

1 Luther, * Briefe/ <!fcc. Ed. De and comment upon the many references 
Wette, voL ii. p. 140. to the subject which are to be found 

We desire to acknowledge our very in Luther’s works and correspondence, 
great obligations to the admirable we should have had the greatest diflS- 
Easay of Professor K. Muller, entitled culty in dealing with them. 

" Luther’s Ausserungen iiber das Kocht 
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which this leaTes is confirmed by the .more formal' Bedenken 
or opinion, wiitten by Lnther in 1523, in which he yery clearly 
condemns all forcible resistance to- the' Emperor 1 ■ 

It is the ''same principle' which is expressed in a letter of 
1525 to the Comit " of Mansf eld, in answer to ■ a question, 
whether it would be layliil for the Eeformed princes to form 
a league and defend themselYes against the Emperor. Luther 
answers nneqniToeally that ..'this would be absolutely wrong, for 
God requires men to honour the supreme authority, whether 
it is good or bad. 2 

For the full development of this conception we must, 
howcTcr, turn to his pamphlets or tracts. We have already 
cited some important passages from the tract, Won Weltlicher 
Obrigkeit,’ and we should observe that this tract not only 
asserts the Divine origin of the Temporal Power, but also says 
very emphatically that no prince may fight against his king 
or emperor or his feudal lord, for the Supreme Lord must 
not be resisted by force but only by confession of the 
truth.® 

It was, however, in the tracts dealing with the Eising of the 
Peasants that Luther developed this theory most completely. 
In the first of these, written in April 1525, Luther said that the 
peasants in Suabia claimed to be defending their religion and 
to be Christian men, hut he replied that they were taking 
God’s name in vain. St Paul had bidden every man to be 
subject to the authority (Oberkeit), the man who resists 
God’s Ordinance will be damned. They may say that the 
authority was wicked and intolerable, that it endeavoured 
to take the Gospel from them and oppressed them in body 

1 nether, ‘ Brief - weehsel,’ Ed. odor gut, goehret haben. Bom, xiii. 1, 
Endars, voL iv. No. 76. 1 Peter v.” 

- Luther, * Briofe,* &c. Ed. D© ® Id., Works, vo). xi., * Von Welt- 
Wetto, voi. iii. p. 73 : ** Das ander, licher Obrigkeit,’ p. 276 ; “ Das kein 
ob man sieh verbinden mCge unter, Furst, wider sein Oberherm, als den 
hinter, odor wider di© Oberkeit, Oder Kdnig und Kaiser oder sonst seynen 
wie ibm zn thun sey, dass man solchen Lehenherrn kriegen sol!, sondern lassen 
Tyranneii widerstche. Aufs ersle nehmen, was da nympt. Denn die 
weiss er wohl, dass wider die Oberkeit, Oberkeyfc soil man iiicht widerstehen 
kein Verbindung gilt. Denn Oott mt gewalt, soxidern nur mit bekenntniss 
will die Oberberren, sie seyn b5s© der wahrheit.” 
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and soul, Mt tMs was no excuse, for to pnnisli' the wicked was 
not the right of' any man but only of the Temporal Authority. 

If every man took the law into his own' hands, there would' 
be no law or order in the world, but only slaughter and blood- 
shed,® and Luther bids them remember that Christ taught 
men not to resist evil but to submit to injuries ; the only right 
of the Christian is suffering and the Cross.® Luther does not, 
indeed, deny that the Lords had behaved like tyrants, and 
would be Judged by God, but the peasants had transgressed 
against God by their insurrection A 

So far, Luther^s theory was extreme, but his language was 
moderate ; in two later tracts of the same year he seems to 
lose all sense of proportion and restraint and decency. In 
one of these, written in May 1525, he says that the peasants 
had broken their oath of obedience to the authorities ; they 
had robbed and plundered, they had made the Gospel a cloke 
for their sin, and he calls upon the princes and lords to take 
the most violent and ruthless measures against them.® And 


^ Id,, W^’orks, vol, xviii., *Ermali- 
nung Slum Friedon, aiif die zw6lf 
Artikol der Bauernschaft in Schwaben,’ 
p. 303 : “ Sondern, wie S. Paulns 

sagt, Ein iglioho Seele solle der Ober- 
keit untertan sein, mit fiircht tind 
ehren. 

Wie kindet yhr doch fur diesen 
Gottes spriichen und Rechten iiber, 
die yhr euch rhiimet, GSttlichen Recht 
naciizufaliren, und nehmet doch das 
Schwerd selbst, nnd lehnet euch auS 
widdor die Oberkeit von Gotts recht 
geordnet ? Meynet yhr nicht, das 
nrtheil S. Pauli werde euch troUen. 
‘ Wer Gott’s ordnung widderstrobt, 
den wird das verdamnis iiber- 
kommen. . . . Zum dritteni Ja, 
sprechet ihr, die Oberkeit ist zu bOse 
und unieidlich. Benu sie das Evan- 
gelion uns nicht lassen wdllen, und 
drucken uns aUzu hart ynn zeitlicher 
guter Beschwenmg, und verderben uns 
also an Leyb und Seele.. Autworteich; 
Bass die Oberkeit b5se und unrecht 
ist, entschuldigt keya rotterey noch 


aufruhr, dena die bosbeit zu straUen, 
das gebiirt nicht eym iglichen, sondern 
der weltichen oberkeyt, die das Schwerd 
furet.’” 

2 Id. id., p. 306. 

s Id, id., p. 301 ; “ Leyden, Leyden, 
Kreutz, Kreutz is des Christen Recht, 
das, und keyn anders.’* 

* Id. id., p. 329, 

® Id. id., vol. xviii. * Wider die 
Raiiberischon und Morderischen Rotten 
der Bauern,’ p. 368 ; “ Drumb sol hie 
zuschmeysson, wurgen und stechen 
heymlich oder offentlicb, wer da kann, 
und gedencken, das nicht gifftigers, 
schedlichers, teuflelischers seyn kan, 
denn eyn auStrurischer mensch, gleich 
als wenn man eynen tollen hand 
todschlahen mus, schlegstu nicht, so 
schlegt er dich und ein gantz land 
mit dyr.” 

Id. id., p. 361; “ Brumb, liebe 

Herren, loset hie, rettet hie, heifft hie, 
erbarmt euch der armen Leute, steche 
sohlahe hie, wer da kann, bleybstu 
driiber tod, wol dyr.” 
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in another tract, written probably in July 1525, he attempted 
to defend the language and attitude of the first, especially 
by means of that distinction between the two kingdoms— 
God^s kingdom of mercy and the earthly kingdom of wrath 
and punishment, which we have already discussed.^ 

We come back to a more restrained tone of discussion in 
in the little work, ^ Ob Kriegsleute auch im Seligen Stande 
sein konnen/ written in 1526, to which we have already 
referred. Here he discusses the principles of political obedience 
with greater fulness, but with equal decision. He admits 
that in the ancient world men had not hesitated to depose 
and even to kill useless or wicked rulers. The Greeks set up 
monuments to the Tyrannicides, the Eomans murdered many 
of their emperors ; but these, he says, were heathen who did 
not know God, and that the temporal authority was God^s 
Ordinance. 2 This was incompatible with the Christian Faith ; 
even if the rulers do what is unjust it is not la^vful to be dis- 
obedient to them, and to destroy the Ordinance of God ; 
men must endure injustice.^ Luther was aware of the 
fact that the Swiss had emancipated themselves, and that, 
not long before, the Danes had deposed their king, but, he 
says, he is not speaking of what had been done, but of what 
ought to be done.^ Men must submit to the tyrant, they must 
not resist him, they must leave him to God^s judgment, and 
he cites the example of David’s conduct to Saul.® 

This is sufficiently clear, but it is not all. Luther was 
aware, even then, of what we may call constitutional tradition, 
but he sets this aside. It may be contended, he says, that a 
king or lord had sworn to his subjects to reign according to 
definite conditions, and that, if he violated these, he forfeited 
his authority, as it is said that the King of France must reign 
in accordance with the judgment of his Parlement, and that 

^ Cf. p. 273, note 3. unreoht zu thiin, das ist ungohorsam 

* Id. id., vol. xix., ‘ Ob Kriegslent©,* mn und zerstCren Gotts Ordnung, die 

&Q.f p. 633. nicht unser ist, sondern man solle 

* Id, id. id., p. G34 : “ Aber icli hab das nnrecht loiden.” 

solchs verantwortet, dass obgleieh die * Id. ii. id,, pp. 635 to 637. 

Herm unrecbt daran tJioten, were * Id. id. id., p, 640. 

drumb moht biilig nocb recht, aacb 
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the King of Denmark had sworn to observe certain consti- 
tutional articles. Luther answers that it is good and reasonable 
that the Supreme Enler should reign according to law^ and 
not merely according to bis oapricions will, and should swear 
to do this. But, if he did not do so, are his subjects to 
attack him and sit in judgment on him 1 Who, he says, has 
commanded this 1 This could only be done by some superior 
power who could hear both parties and condemn the guilty.^ 
He adds, in reply to those who might say that he was flattering 
the princes, that this was not true, for what he had said 
applied to all alike, peasants, burghers, nobles, lords, counts, 
and princes, for they all have a superior lord to whom they 
are subordinate. 2 

Luther’s conception is thus far perfectly clear and unam- 
biguous. ^ Die Obrigkeit ’ has an absolute authority, and God 
requires of men an unconditional obedience to it, for it is 
God Who has set it up. It would no doubt be well that the 
ruler should govern justly and according to law, but if he 
does not do so, his subjects must still submit and leave it to 
God to punish him. The principle is clear and unqualified, 
but we have made no progress in tracing the sources of 
Luther’s opinion. It may be suggested that it was in the main 


1 Id. id. id., p. 640 : “ Ja sprichstu, 
wie aber, wenn eia K6nig Oder Herr 
sich mit Eyden seinen unterthanen 
verpflicht, nach fiirgestellten artikel 
zu regirn, und belt sie nicht, und 
damit schuldig sein wil, auch das 
Regiment zn lassen ; wie man 
sagfc, dass der Konig zu Frankreich 
nach den Parlamenten seines leichs 
regieren mtisse. Und der Konig zu 
Denomark auch schweren musse, aufi 
sonderlich artikel. 

Hie, antworte ich : Es ist fein und 
billig, das die Oborkeit nach Gesetzen 
regiro und die selbigen handhabe und 
nicht nach eygenem mutwillen. Aber 
thu das noch hinzu, das ein Konig 
nicht alleine sein Landrecht odder 
Artikel gelobt zu halt on, sondern Gott 
selber gebeut yhm auch, or solle fruno 


sein, und er gelobets auch zu thun. 
Wohlan, weim nu solcher KCnig der 
keins helt, widder Gotts Recht, nooh 
sein Landrecht ? Soltestu yhn driimb 
angreiflon, solchs richten und rechen ? 
Wer hat dirs befohlen ? Es musste 
ja hie zwischen euch ein ander Oberkeit 
komen, der euch beido verhdrte und 
den schuldigen verurteilt. Sonst wirstu 
dem urtheil Gotts nicht entlauffen, 
da er sagt, Die Rache ist mein,’ Item, 
‘ Richtet nicht,’ Matt, vii.” 

* Id. id. id., p. 643 : “ Nicht also, 
sondem was ich von dor unter person 
sage, das soil treffen beyde, Bauer, 
Burger, Eddoi, Herrn, Graven und 
Fiirsten. Denn diese alle haben auch 
Oberherrn, und sind Unterperson eiues 
andern.” 
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a violent reaction against the danger of anarchy, as represented 
by the revolt of the Peasants, hut, this is not really con- 
sistent with the facts, for the statements of Luther, which we 
have cited from the years 1522, 1523, show clearly that he 
held the same opinions before the Peasants^ Eevolt. 

We must now turn to the development of Luther^s later 
views, for it is quite clear that these were not the same as his 
earlier views. AS' late as May and November 1529, we find 
him solemnly warning the Elector of Baxony against the 
formation of a League for the protection of the Eeformers, 
and against any attempt to resist the Emperor if he en- 
deavoured to seize Luther.^ But, as Professor Mtiller thinks, 
even in December 1529 there are some indications of a 
change,^ and in March 1530 Luther and some others in a 
letter to the Elector of Saxony gave a formal opinion which 
has a very different character from Luther’s earlier views. 
This letter was written in reply to one from the Elector, 
and Luther said that it might perhaps be true, that, according 
to the Imperial and Secular Law, it was in some cases lawful 
to defend oneseK against the Emperor, especially as the 
Emperor had sworn to maintain his subjects in their ancient 
liberty. Scripture, however, Luther says, does not permit 
Christian men to set themselves against the Supreme Authority, 
but requires them to submit to injustice and violence from him. 
Secular and Papal Laws do not consider that the Supreme 
Authority is an Ordinance of God ; but the Emperor remains 
Emperor, and the Prince remains Prince, even if he trans- 
gresses all God’s commands — ^yes, even if he were a heathen. 
Then, however, Luther comes to the rather surprising con- 
clusion that there is only one remedy, and that is that the 
Empire and the Electors should agree to depose him.® 

1 Lxjther, ‘Brief©,* Ed. de Wette, dass vieileichfc nach liaiberlichen und 

yoL iii. pp. 454 and 526. weltlichen Rechten, efclich© mOchten 

2 Of. K. Miillor, ‘ Luther’s Ahsser- schJiessen, dass man in solchem Fall 

ftugen uber das Kecht dea Widerstands mOcht© wider Kaiserliche majestat 
gegen dem Kaiser,’ pp. 26-29, sich zur Gegenwehr stellon, sonderlich 

3 Luther, ‘Brief©,’ Ed. d© Wette, weil Kaiserliche majestat sich ver- 

yol. iii. p. 560 ; “ XJnd beanden, pflichtet und vereidet, niomand mit 
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'■ It is clear tliat IB' tWs formal ' statement of' oplBiOB' we 
liave sometliing wliicli is very different ■ from Luther earlier 
jndgiiients. In the first place, we have an indication that 
Luther was beginning to take some account of the Consti- 
tutional Law of the Empire, and that he recognised that 
some Jurists at least maintained that if the Emperor violated 
the obligations of the oath which he had sworn at his 
election, it was lawful to resist him. In the second place, 
he still maintained that the Holy Scriptures did not permit any 
such resistance, however unjust the Emperor’s conduct might 
be. But in the third place, we come upon the surprising view 
that although, while the Emperor continued to be Emperor, 
he could not be resisted, it might be lawful for the Empire and 
the Electors to depose him. We have already observed 
a conception analogous to this in several earlier writers.^ 
In October of the same year, 1530, the question of resistance 
to the Emperor was formally put before Luther and others of 
the Eeformers at Torgau, and there was laid before them a 
statement on the subject drawn up by some Jurists, showing 
in what circumstances it would be lawful to resist the Supreme 
Authority (Obrigkeit), and declaring that such circumstances 
were now present. Luther and his colleagues answered that 
they had not known that the Law itself recognised the right 


gewalt anzugreifen, sondern bei aller 
vorigen Freyheit zu lassen, wie denu 
die Juristen handeln von den Repro- 
salien und Biffidation. Aber nach der 
Schrift will sichs in keinem weg ziemen, 
dass sich jemand, wer ein Christ sein 
will, wider sein Oberkeit setze, Gott 
gebe sie thnn recht oder unrecht ; 
sondern ein Christ soli gewalt und 
unrecht ieiden, sonderlich von seiner 
Oberkeit. Denn obgleich Kjaiserliohe 
majestat unrecht thut und ihr Pfiicht 
und Eid uebertrijBEt, ist damit sein 
Kaiserlich Obrigkeit und seiner ua- 
terthanen gehorsam nicht aufgehebt, 
well das Reich und die Kurfiirsten ihn 
f iir Kaiser halten und nicht absetzen. . . . 

Weltliche oder Papstliche Reeht 
sehen hierinnen nicht an, dass Oberkeit 


ein gSttliche ordnung sey, darum sie 
vielleicht die pflicht und eid so hoch 
achten dass sie die Obrigkeit in solchem 
Fall soUton aufhaiten und wehren. 
Aber weil Kaiser Kaiser, und Fiirst, 
Fiirst bleibt, wenn er gleich all gebot 
Gottes uebertrat, ja ob er gleich ein 
heide ware : so soli er’s auch se 3 m, 
ob er gleich sein Eide und Pflicht nicht 
halt, bis dass er abgesetzt, oder nimmer 
Kaiser sei . , , und, summa, sunde 
hebt Oberkeit und gehorsamkeit nicht 
auf ; aber die straffe hebt sie auf, das 
ist, wenn das Reich und die Kurfiirsten 
eintrachtiglich den Kaiser absetzen, 
dass er nimmer Kaiser Ware.” 

^ Cf. * Sachsenspiegel/ vol. iii. p. 61, 
and in this volume, pp. 22, 23, dO, 
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of resistance in certain cases ; they had always thought that 
the Law must he obeyed, and that the Gospel does not con- 
tradict the Secular Law ; they conld not therefore maintain 
that men might not defend themselves against the Emperor 
himself, or his representative; it was, therefore, also right 
that men should arm themselves, and thus he prepared to 
resist a sudden attack.^ 

The judgments expressed in this letter represent a different 
position from the letter of March 1530. Luther was even then 
aware that some jurists admitted the lawfulness of resistance ; 


1 K. Miiller, ‘ Luther’s Aiiseoningeii,’ 
Boilage 3 : “ Una ist ein Zetol furget- 
TOgen, daraus wir befinden, was die 
Doktores der Rechte schliessen aufiE die 
Frage, in welchen fellen man range 
dor Oberkeit widderstehen. Wo nu 
das als bey den selbigen Rechtsdoktoren 
odder Verstendigen gegrundet ist, und 
wir gewislich ynn solchen fellen stehen, 
ynn welchen (wie sie anzeigen) man 
mnge die Oberkeit widderstehen, und 
wir allsseit gelert haben dass man 
welttlich Recht solle lassen gehen, 
gelten und halton, was sie vermugen, 
und das Evangelion nicht widder die 
welttliche Recht leret, so konaen wir^s 
mit der Schrift nicht anfechten, wo man 
sich des falls wehren musste, es sey 
gleicb der Reiser ynn eigener Person, 
Oder wer es thut unter semen namen. , . , 
So wil sichs gleichwol zimen, dass 
man sich ruste und als aufi eine 
gewalt, BO plOtzHch sich erheben 
mochte, bereit sey, wo sichs denn nach 
gestallt und leuffte der saohen leicht- 
lich begeben kann. 

Bonn das wir bisher geleret, stracks 
nicht widder zu stehen der Oberkeit, 
haben wir nicht gewust, das solcVs 
der Oberkeit recbte selbs geben, 
welchen wir doch allenthalben zu 
gehorchen vioiseig geloret haben.’* 

Cf. the formal statement signed by 
Luther, Justus Jonas, Bugenhagen 
and Melanchthon in 1536. 

Melanchthon, “ Opera Omnia *’ in 


* Corpus Reformatorum,’ voL ih. Epistle, 
1468, p, 129 (1536 a.d.) : “ Nu ist 
erstlich klar, dass jede Oberkeit iiber 
andere gleiche Oberkeit, Oder ‘ privates,’ 
schuldig ist ihre Christen und die 
Lehre zu schiitzen. Hie ist weiter 
die Frage, was einem Fiirsten wider 
seinen Herrn, als den Kaiser, in sol- 
chem Fall zu thun gebiihre. Darauf 
ist auch gleiche antwom. Erstlich, 
diewohl das Evangelium best&tigt 
weltliche leibliche Regiment, so soli 
sich ein idlicher Christlicher Fiirst 
gegen seinen Herrn oder Kaiser halten 
vermCge darselbigen naturlichen und 
weltlichen Regiment und Ordnung. 

Wenn der Kaiser nicht Richter ist, 
und will gleichwohl Straf iiben, als 
‘ pendente app>©llatione,’ so heisst 
solch sein thatlich Vomehmen, * notoria 
injuria.’ Nu ist dieses natiirliche 
Ordnung der Regiment, dass man sich 
schiitzen mOge, und die gegenwelu* 
gebrauchen wieder solche ‘ notoriam 
injuriam.’ Darum, so der Kaiser et- 
was thatlig vornimmt vor dem Concilio 
"pendente appellatione,* in sachen 
welche die Religion beti-eflen, und den 
zugesagten Frieden wahrhaftiglich und 
ohne soplnsterei belangen : (so) ist 
er zu halten als eine Privat-person, 
und ist solche ‘ injuria,’ wider die 
Appellation und zugesagten Frieden 
angenommen, eine dffentliohe ‘ notoria 
injuria.’ ” 
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bnt li© still that Holy Soriptnre did Hot p 

this. hTow, Luther admitted that if, as the jurists said, 
the law of the Empire admitted the right of resistance, they 
could have nothing to say against it, for they had always 
taught that the law must he obeyed. 

There are some letters written in the spring of 1531 which 
Justified or explained this apparent change of position, but 
they do not add very much. In a letter addressed to 
Lazarus Spengler of hTuremberg, he says that he had heard 
that it was reported that he and the other Eeformers had 
withdrawn their previous advice that the Emperor must not 
be resisted. The real truth was as follows : they were now 
informed that the Imperial Law permitted resistance in the 
case of obvious injustice. He himself had no opinion of 
his own on the law, but must leave that to the jurists to decide. 
If this was the Law of the Empire, they were no doubt bound 
to obey it. The other letters are in much the same terms.^ 
That this change in Luther’s position was permanent seems 
to he clear : in 1531 he wrote a pamphlet entitled, ‘ Wamung 
an seine lieben Deutschen.’ We are not concerned here with 
its general subject-matter, but with some passages in it which 
deal with the relations of those who accepted the Eeformed 
opinions to the Emperor and the Eoman Party, If, he says 
in one passage, it should come to war, he would not suffer 
those who defended themselves against the murderous and 
blood-thirsty Papists ” to be called rebels, but would refer 
them to the Law and the jurists ; and in another place he 
says that his advice was that if the Emperor should summon 
them to fight against the Eeforming Party no one should 
obey him.^ 


^ Luther, ‘ Brief -wechsel,’ Ed. Euders, 
voL viii. pp. 343, 344, 

® Luther, ‘ Werke,* voL xxx. part iii. 
“ Waruung an seine lieben Deutschen/* 
p. 282 : “ Weiter ; wo es zurn Kriege 
kompt, da Gott fur sei, so wil ich das 
teil so sich widder die mordische und 
blutgyrige Papisten zur were setzt, 
nicht au&uriseh geseholten haben, 
noch scholten iassen, sondern wills 


lassen gehen und geschehen, dass s^e 
es eine not were heissen, und wil sie 
damit ins Recht und zu den Juristen 
weisen. 


Page 291 : Das ist aber mein 
trewer Bat, das wo der Kaiser wiirde 
auUbieten, und widder unser Teil, 
umb der Bapst’s Sachen odder unser 
lere willen kriegen wolt. , . , Dass 
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We have dealt mth Lnther^S' position^ not exhaustively ^ 
as has been done by Mtller in his admirable monography 
bat we hope, sufficiently to bring out his original opinions and 
the change after 1530. ' It seems clear that at first Luther 
maintained dogmatically that the king, whether he was good 
or bad, just or tinjnst, held his authority from God and could 
not he resisted, Wt must in all secular matters receive an 
unqualified submission. His judgment is clear, but we have 
not been able to find in his work any real light upon 
the source of his opinions, for his citations from St Paul and 
St Peter cannot be described as furnishing this adequately. 
1:^0 doubt his opinions were ultimately derived from those of 
St Gregory the Great, for these opinions had not completely 
disappeared in the Middle Ages, though they had been ignored 
or dismissed by all serious theological or political thinkers. 
We can only suggest conjecturally, that Luther may have 
come under the special influence of some abnormal teacher. 

It is also clear that from about 1530 his opinions were 
completely altered, at least with regard to the Empire. Whether 
Luther fully understood the significance of the change in his 
conceptions may be doubted, but in fact the change was funda- 
mental, for he was no longer maintaining the absolute authority 
of the Buler, but the supreme authority of the Law ; it is not 
necessary to explain the importance of this change. 

It would seem that Melanchthon followed Luther, both in 
his earlier and later opinions. In a letter of 1530 to the Elector 
of Saxony, he speaks of resistance to the Emperor as being 
contrary to God’s command,^ but in 1536 he joined Luther 
in signing the Declaration which we have just cited.^ 

In a letter of 1539 he says plainly that the principle that 
subjects must not resist their superiors does not apply when 
the superior commits atrocious and notorious injuries.® 

ym sokhon B’all kein mensch sioh * Melanchthon, ‘ Opera Omnia,’ voi. 
dazu gebrauchen lasse, noch dem iii. Epist. 1767 (p. 630) : Item quod 
Kaiser gehorsam sei.” dicittir ; subditis non licer© ut re- 

1 Melanchthon, * Opera Omnia ’ (in sistant superioribus ; hoc dictum habot 
‘ Corpus Eeforrnatorum ’}, vol. ii. Epist. locum sicut in alHs causis civilibus, 
666 (p. 20.) quando superior non infert injuriesj 

* Cf. p. 282, note 5. atroces et notorias.” 
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la 1646 Melanclitlio^n along witli Bagenliagen and others, 
signed a declaration that, in their opinion, it was . lawful for 
'the ^^Stande to defend themselves against the Emperor, ■ 
if he attacked them oil' account of their religion.^ In a letter' 
of the same year Melanchthon briefly, but clearly, criticised 
the argument for non-resistance, as drawn from' St Paulas 
words in the Epistle to Eomans xiii. 1. The Power, he 
says, is indeed an Ordinance of God, but only a just Power ; 
unjust violence is not God^s Ordinance; and he adds an im- 
portant appeal to the principle that the relations of inferior 
authorities to the superior were determined by certain con- 
ditions and agreements, and refers to the mutual obligations 
of lord and vassal in Feudal Law^^ Thirteen years later 
Melanchthon set out the same judgment in terse and significant 


^ Id. id., vol. vi. Epist., 3464 (p. 
123) : “ Denn wenn es gewies iat, dass 
der Kaiser diese Staxide von. wegen der 
Religion nberziehen will, alsdann ist 
kein Zweifel, diose Stande thun Recht, 
so sie sich und die ihren ernstlich mit 
Gottes hulf schiitzen, wie S. Panins 
spricht : die Obrigkeit fiihrt das 

Schwert nicht verge blich, sondern sie 
ist Gottes Dienerin, und soli strafen 
diejenigen, so arges thnn, als inorder, 
und ist eine solche gegenwebr nicbfc 
anders, denn so man einen haufen 
mOrder wehren miisste, es worde 
gefiihret vom Kaiser Oder anderen. 
Denn es ist eine dUentliche Tiranney 
und * notoria violentia.* 

® Id. id., vol. vi, Epist., 3477 
(p. 152): “ Aliud dictum Rom. aciii. 
qui potestati resistit, Dei ordi- 
nationem resistit, et judicium sibi 
acquirit. Haec sententia precipue 
videtur prohibere defensionem contra 
magistratum sed ipsa sese declarat. 
Vetat ©nim resist ere in casu justae 
jurisdictionis, quia manifeste inquit 
ordinationi Dei resistit. Violentia 
autem injusta, non est ordinatio Dei, 
ut Thebani, cum excusserunt Lace- 
demonios, qui rapiebant civium con- 
jugos et liberos, non resistebant 


ordinationi Dei, sed manifestis furori- 
bus Diaboli et manifesto latrocinio. . . , 

(P. 153): Postoa etiam, et de 

imperils dici potest, quae etiarnsi 
allis subjecta sunt certa conditione, 
tamen habent suam jurisdiotionem ©t 
administrationem gladii, ut principea 
certa conditione subject! sunt regibus. 
Cum autem politicas ordinationes 
congruentes rationi approbat Dens, 
manifostum est, his quoque defensionem 
concedi, juxta ipsorum pacta. Ideo 
in iur© multa de mutuis obligation! - 
bus, domini et vassali, ut vocant, 
tradita sunt quae vera sunt, sed ilia, 
quae supra diximus, ex lege naturae 
sumpta, illustriora et indiibitata sunt. 

Addo tamen, ©t banc manifeatam 
regulam, ut judex inferior, juste uti 
jurisdictione sua debet (he contrasts 
this with the conduct of the judges in 
the Story of Naboth). . . . Et Trajani 
vox rocte intellecta congruit cum hac 
regula, qui tradens giadium magistro 
equitum inquit, si justa imperabo, pro 
me utaris gladio, si injusta, contra 
me utaris (p. 165, he explains 

David’s refusal to slay Saul as being 
due to his not wishing to set an ex- 
ample of slaying a king). 
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words. Eesistanee and necessary' defence against the unjust 
and notorious Yiolence of the superior is right j for the Gospel 
does not annul the political order, which is in accord 
with Law.^ 

It is here that we may appropriately notice an important 
statement of the year 1550, made by the parish Clergy of 
Magdeburg, which sets out dogmatically the principle that the 
inferior public authorities might rightly defend their subjects 
against the unjust attacks of the Supreme Authority upon 
their religion ; this means that in such cases the Imperial 
cities and the Princes could lawfully resist the Emperor.^ 
They refer to the doctrine that it was always unlawful to 
resist the Higher Powers, but they contemptuously reject it. 
It is admitted, they say, that the superior and the subjects 
are bound to each other by oaths, but princes and lords, 
some say, may deal as they like with their subjects, may forget 
their oaths and may do what they please, while the subjects 
may not protect or maintain their rights and liberties. ^ 

The ^ Obrigkeit ’ is an Ordinance of God, whose function it is 
to honour the good and to punish the evil, and therefore, 
when it persecutes the good and sets forward the evil, it is 
no longer an Ordinance of God, but of the Devil, and to resist 
it is to resist, not the Ordinance of God, but of the Devil.^ 


1 Id. id., vol ix.. 6886 (p. 987); 
“ Aber von wahrhaftiger nCthiger 
Gegenwehr zu reden ohno Sophisterei, 
ist wahr das Gegenwehr und * necessatia 
defensio ’ wider iinrechte * violentiam,’ 
auch wider Cffentliche * notoriam 
violentiam superioris potestatis,’ recht 
ist ; derm das Evangel ium vertilgt 
nicht weltlicb© Ordnnng, den Kechten 
gemte.’* 

* ‘ Bokennluiss, Unterricht und 
Vermanung der l^farrherrn und 3E^e- 
diger der Christlichen Kirchen zu 
Magdeburg,’ ed. 1650, part ii. (The 
pages are not numbered, but this is on 
the fourth page) : Wir woUen aber 
uns furnehmen zu beweisen dass eine 
Christlich© Oberkeit mag und sol ihre 
Unterthanen verieidigen auch widder 
©ine hohoro Oberkeit, so die Loute 
mil gowalt zwitigen, und Gottes wort 


und reehte Gottes dienst zuverleugnen, 
und Abgdtterey anzunehmen.” 

Cf. p. 15. 

^ Id. id., p, 6 ; “ Item : Oberkeit 
und unteithanen haben sich zusammen 
hart verphicht, und xnit Eyden ver- 
bunden. Aber die Fursten und Herron 
mOgen deimoch ihren muthwiilen mit 
den untersasaen iiben, ihres Eydts 
vergeasen und thuen was sie wolien. 
Dagegen haben die Untersassen nicht 
macht dawridder zu reden, ihre Recht 
und Froyheiten handtzuhaben. Der 
Fiirst mag kriogen widder die Reehte 
und seinen Eydt, aber die Enter- 
lhanen diirfi'en ihm nicht widderatehen 
nach don Rechten.” 

* Id. id., p. 16: Die Oberkeit ist ein 
Ordnung Gottes, das gate zu ehren, 
und zu strafTen das Bose (Romans xiii.) 
Deehaiben worm die Obrigkeit anhebt. 
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If the superior authority attempts to suppress the lower 
authority^ which will not follow it in evil, its aotion is null 
and void before God, and the lower authority is still bound 
to carry out its duty.^ If the authority, prince, or emperor 
endeavours, against his oath, to destroy the lawful liberties 
of the lower authority, the latter may lawfully resist, though 
it may be wiser to submit; but if the higher authority 
endeavours to stamp out the true religion, the inferior 
authority must resist, and those who do this are not to 
be called rebels.^ 


The first English writer of the sixteenth century, as far as 
we have seen, who sets out the conception of the Divine 
Eight and IsTon - Eesistance was William Tyndale. It 
is carefully and clearly set out in his work called ‘ The 
Obedience of Christian Men,’ published in 1528, and it is 
reaffirmed in his ^Exposition of Matthew v., vi., and vii,,’ 
published in 1532. 

We have already pointed out that the Eeformers in France 
and Germany were anxious to show that they were in no way 
related to any movement of revolt or revolution, and that 
they had, still less, any sympathy with the Anabaptist move- 
ment. Tyndale’s work, ^ The Obedience of Christian Men,’ 
shows the same concern. In the Prologue to this work he 
says that the occasion of the Treatise was the charge that the 
doctrine of the Eeformers, and especially the preaching of the 
Word of God, tended to make men disobey and revolt against 
their rulers, and to set up a system of community of goods.® 


das gate zuverfolgen und das BOse 
3 CU fodern, so ist sie nicht mehr (indem 
das sie also handelt und thnt), ein 
Ordnung Gottes, sondern ein Ordnung 
des TeuUels. ITnd wer solchera Bdse 
ftirhaben widderstehet, der widerstehet 
nicht der Ordnung Gottes, sondern. 
der Ordnung des Teuffels.” 

1 Id., p. 17. 

2 Id., pp. 19, 20, 21. 

® W. Tyndale, * The Obedience of 
Christian Mon’ (Edition, London, 1573). 
Prologue (p. 104): “Forasmuch as 
our holy Prelates and our ghostly 


Religious, which ought to defend God’s 
Word, speak evil of it, and do all the 
shame they can to it, and rayle on it, 
and bear their captives in hand, 
that it causeth insurrection and 
teacheth the people to disobey their 
heades and governours, and moveth 
them to rise against their princes, 
and to make ail common, and to make 
havoke of other men’s goods ; therefore 
have I made the little treatise that 
followeth conteinyng all obedience that 
is of God.” 
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All this ' he, m repudiates,, and suggests that it was 

rather the .Pope ^ and his followers who had taught men to 
resist their rulers.^ 

In setting out his own view, Tyndale begins by citing St 
Paul’s words in Eomans xiii., and concludes that it is God 
who has given laws to all nations, and who rules the world 
by means of the Kings and Eulers whom he has appointed, 
and that no subject may resist his superior for any cause 
whatsoever, for if he does this, he takes upon himself the 
authority which belongs to God only.^ Again, rulers are 
ordained of God, whether they are good or evil, and what 
they do, whether good or had, is done by God, for if they are 
evil, they are the ministers of God’s punishment upon the sins 
of the people.^ A Christian man is in respect of God, but as a 

passive thing, a thing that suffereth only and doth nought.” ^ 
This is sufficiently explicit, but he also says that the king in 
secular matters is outside of the Law, and whether he does 
right or wrong gives account to God only.® How far this is a 
reminiscence of the iegibus solutus ” of the Eoman Law, and 
how far it may be derived from other sources, we cannot say. 

i Id. id., p. 106 : “ To disobey governors are ordeined of God, and 

even father, mother, master, lord, are even the gift of God, whether they 
king and emperor : yea, and to invade be good or bad. And, whatsoever is 
whatsoever land or nation that will done unto us by them, that doth 
not reoeaue and admit his God-head. God, bo it good or bad. If they be 
Where the peaceable doctrine of Christ evill, why are they evill, verily, for 
teacheth us to obey, and to suffer for our wickednesse sake. . . . Therefore 
the Word of God.” doth God make his scorge of them, and 

* Id. id., p. 109 ; “ God therefore turn them unto wild beastes ... to 
hath geven iawes unto all nations and avenge himself of our unnaturall and 
in all landes hath put kinges, governors blind unkindnosso, and of our rebellious 
and rulers, in hys oun stede, to rule disobedience.” 

the world through them. . . . (p. * Id, id., p. 119 ; “A Christian 

110) : Neither may the inferior man in respect of God, is but a passive 

person avenge himself upon the thing, a thing that suffereth only and 
superior, or violently resist hym, for doth nought, as the sick in respect of 
whatsoever wrong it be. If he doe, he the surgeon or physitian doth but 
is condemned in the doede doing ; suffer only.” 

inasmuch as he taketh upon hym that * Id. id., p. Ill : “Hereby seest 
which belongeth to God only, which thou that the kyng is in this worldo 
sayih * Vengeance is mine, and I will without law, and may at his lust do 
rewarde.’ ” right or wrong, and shall give ac- 

» Id. id., p, 118: “ Heades and comptes but to God only.” 
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It may be mged, indeed, that these are somewhat abstract 
phrases, : and must not be pressed, ;bxit' in a later ' work, an 
exposition of the Sermon on the Mount, he discusses the re- 
lation of the subject to the Euler in more concrete terms. 

In commenting on the words of our Lord (Matt. v. 38, 42), 
Tyndale contends that these words do not mean that the 
Christian man is forbidden to go to law, but that, even if the 
law is administered by wicked and corrupt rulers, he must 
not take the law into his own hands, for to rail against his 
rulers is to rail against God, and to revolt against them is to 
revolt against God. This is sufficiently emphatic, but Tyndale 
was not satisfied till he had repudiated, what we may call, the 
traditional constitutional contention, that the king had on 
his accession sworn to maintain the laws, privileges, and 
liberties of his subjects, and that it was only upon this con- 
dition that his subjects had submitted to him, and that, 
therefore, if he misgoverned them, they were not bound to 
obey, but could resist and depose him. Tyndale answers 
contemptuously that this argument is of no force ; a wife 
cannot compel her husband if he violates his oath to her, or 
a servant his master; this can only be done by some higher 
authority. Again, it may be contended that the subjects had 
chosen their ruler, and Oujus est ligare, ejus est solvere ; 
but Tyndale answers that even though the people elect their 
ruler, it is God who has elected him through them, he is the 
Lord’s anointed, and caimot be deposed without a special 
commandment from God; and he then cites the story of 
David and Saul, as Gregory the Great had done. He adds 
an ingenious parallel, that the citizens of London elected their 
Mayor, but could not depose him without the consent of the 
king, from whom they had received the power to elect, and 
concludes that if the highest authority does wrong, subjects 
can only complain to God.^ 


1 Id., ‘Exposition on Matthew 
V., vi., vh’ (p. 213) ; “ Wherefore the 
text meaneth this, that where the 
law is unjustly ministered and the 
governors and judges corrupt . , . 
there be patient and ready to suffer 


ever as much more, whatsoever unright 
be done thee, rather than of im- 
patience thou shouldcst avenge thyself 
on thy neighbour, or rayle or make 
insurrection agaynst the superiors 
which God hath set over thee. For 


VOL. VI. 
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It seems clear that Tyndale intended to repudiate all con- 
stitutional arguments for the restraint of the royal authority, 
and it is interesting to observe that in this same •work he sug- 
gested that the evils which had befallen England in the fifteenth 
century were really the result of their action in slaying their 
rightful king, Eichard 11., whom God had set over them.J^ 


to rise against them, is to rebel! against 
God, and against thy father when he 
sconrgeth thee for thyne offence, and 
a thousand times more sinne than 
to avenge thee on thy neighbour. 
And to rayle on them is to rayle on 
God, as though thou wouldeat blas- 
pheme Him, if He made thee sicke, 
poore, or of low degree, or otherwise 
than thou wouldaet be made thyself. 

Thou wilt happily say: the 
subjects ever choose the Buler and 
make hym swear to keep their law 
and to maintain their privileges and 
liberties, and upon that submit their- 
selves unto him. Ergo, if he rule 
amiss, they are not bound to obey, 
but may resist him and put him down 
again. 

I answere, your argument is 
naught. For the husband sweareth 
to his wife, yet though he forswear 
himself, she hath no power to compel 
him. Also though a maister keep not 
covenant with his servaunt, or one 
neigh boim with another : yet hath 
neither servaunt nor neighbour {though 
he be under none obedience) power to 
avenge : but the vengeance pertayneth 
ever to an higher office, to whom thou 
must complayne. 

Yea, but you will say, it is not 
like. For the whole body of the subjects 
choose the Ruler. Now, ‘ Cujus est 
iigare, ejus est solvere,’ ergo, if be rule 
amiss they may put him down 
agayne. . . . God {and not the 
common people) chuseth the Prince, 
though he chuse by them. For, 
Dent, xvi., God commandeth to chuse 
and set up officers, and therefore is 
God the chief chiiser and setter-up of 


them, as so must be be the chief putter 
down of them agayne, so that without 
his special Commandment they may 
not be put down agayne. Now hath 
God geven no Commandment to 
put them down agayne, but con- 
trariwise, when we have anoynted a 
kyng at his Commandment, he sayth : 
touch not mine anointed. And what 
jeopardy it is to rise agaynst thy 
Prince that is anointed over thee, 
how evill soever he be, see in the story 
of King David, and throughout all 
the Bookes of the Kings. The authority 
of the King is the authority of God ; 
and all the subjects compared to the 
King are but subjects still (though the 
King be never so evil). ... And unto 
your argument, ‘ Cujus est Iigare ejus 
est solvere,’ I answer© : he that bindeth 
wyth absolute power, and without 
any higher authoritie, his is the might 
to loose agayne. But he that bindeth 
at other men’s commandment, may 
not loose again© until the command- 
ment of the same. As they of London 
choose them a Mayor: but may not 
put him down again, how evil soever 
lie be, without the authority of him 
with whose licence tliey chose him. 
As long as the power of officers be one 
under another, if the inferior do the© 
wrong, complayne to the higher. But 
if the hyghest of all do thee wrong, 
thou must complayne unto God only. 
Wherefore the onely remedy against 
evil rulers is, that thou turne thin© 
eyes to thyself, and thyne owne sinne, 
and then look© up unto God.” 

^ Id. id., p. 207 : “ Let England 
looke about them, and marke what 
hath chaunced them since they slew 
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It would be difficult to find any stronger declaration 'of ^ 
the conception that the king holds by Divine 'Eight an absolute 
and unqualified authority, that he is above law and not under 
it, that all appeal , to constitutional tradition is , empty and 
void, that all resistance to his authority, however reasonable 
the cause for this might be, is an offence against God, and the 
authority which he has given to the king. 

It is obvious, of course, that this is a restatement of the 
conceptions of St Gregory the Great, but we are strongly 
inclined to think that it is from Luther’s earlier statements 
that T 3 mdale’s opinions are derived, and especially from the 
<«Ermahnung zum Frieden” of 1525, and possibly from the 
tract ‘ Ob Kriegsleute auch im seligen Stande sein konnen ’ of 
1526. He does not, indeed, refer to them explicitly, but 
a comparison of Tyndale’s arguments with those con- 
tained in Luther’s tracts seems to us to make this highly 
probable. 

There is not much to be said about E. Barnes, another of 
the English Eeformers, who seems to us clearly to be on this 
subject a disciple of Tyndale. In the tract entitled ‘ A suppli- 
cation to Henry YIII.’ he is evidently concerned to show 
that, while the Eeformers taught men that God commanded 
obedience to princes, it was the Pope who taught men to 
revolt. In another tract he sets out, in terms as strong as 
those of Tyndale, the duty of absolute submission to the king, 
however unjust and contrary to the law his action might be.^ 


their right kyng, whom God had an- 
ointed over them, King Richard II. 
Their people, townes and villages are 
minished by the thirds parte.” 

Of. Tyndale’s ‘ Answer to More,’ 
Book iv. chap, xiii., where he speaks 
of Henry V. as holding the kingdom 
against all right. 

^ R. Barnes’ Works. Edition, 
London, 1573 (with Tyndale and Frith, 
paged with Frith’s Works), p. 292 : 
“In this article we must note that 
there be two manner of ministers or 
Powers : one is a temporal power, 
the other is called a spiritual power : 


the Temporal Power is committed of 
God to Kiings, Dukes . . . Mayors, 
Sherriffs, and all other ministers under 
them. . . . In thys power is the 
Kynge chief and full Ruler ; all others 
be ministers and servaunts, as Paul 
doth declare, saying : ‘ Let every soul 
be subject unto the BKgher Power,’ &o. 
Also St Peter : * Be subject unto the 
Kynge as unto the chief head . , .* 
unto this power must we be obedient 
in all thynges that pertain to the 
ministration of the present life, and 
of the Commonwealth. ... So that, 
if this power commande anything of 
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Tlie onlj: tMng that he will allow is, that the oppressed man 
may fly ;(lie is^ eYldentiy thinking primarily of a man persecute4 
for Ms ; religion)* 

We have tlins endeayoured'to set ont the first development 
in Germany and in England' in the : sixteenth century of the 
theory of the absolute Divine ■ Bight of the monarch, and of 
the principle of non-resistance, but we shall return to this in 
another chapter, with regard to its development in the later 
part of the century. 

tyranny against the Right and Law Faythe) our charitie must needs suffer 
{always provided that it repiign not it, for, as Paul© sayth Ohariti© suffereth 
against the Oospell nor destroy© our all Thyag.’* 
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CHAPTER V; 

THE POLITICAL THEOBY - OP THE CIVILTAHS IH 
THE SIXTEENTH CENTIJEY. 

We have dealt with the conception of the source and nature 
of the authority of Law, as illustrated in the writers on 
Political Theory in the earlier part of the sixteenth century. 
In previous volumes and in the earlier parts of this volume 
we have found it necessary to distinguish sharply between the 
character of political theories in general and the conceptions 
of the Civilians, and it is necessary to continue this distinction, 
for, as we have said, the political conceptions which these 
jurists derived from their study of the Eoman Law differed 
in many and important respects from the traditional con- 
ceptions and practice of mediaeval Europe. 

We cannot, indeed, pretend that we have been able to 
examine the political theory of the sixteenth century Civilians 
in as much detail as we have done those of the earlier periods : 
we have no longer the invaluable guidance of Savigny^s great 
work, which terminates at the end of the fifteenth century. 

We begin with the famous French humanist and jurist, 
Guillaume Budd, whose work belongs to the earliest part of 
the sixteenth century. It is, indeed, not very easy to bring 
Budd’s conceptions into complete harmony with each other ; 
when dealing with general principles, he seems to assert the 
absolute power of monarchy, and especially in France ; while 
in other places he attributes to the Parlement of Paris 
a very large authority, even in relation to the king. 

The first position is developed by him in his discussion of 
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Me meanin^^^ the phrase, Prlnceps legibus solutus ^^ ; the 
second, in a passage in which he compares the Eoman Senate 
with Curia nostra' suprema ’’ (meaning clearly, the Parle- 
...ment ’^.of Faris). ' 

treatment of the meaning of ^^egihus 
solntns ’’ hy appealing to a famous passage of the ^ Polities,^ 
in which Aristotle speaks of the natural monarchy of a man 
who is incomparably superior to all other men in the 
state. Such a man, Bud^ maintains, cannot be treated as 
the equal of others, but must rather he regarded as a 
god among men ; it would be absurd to impose law upon 
such a man, as he is a law to himself.^ He goes on to 
assert that the Eoman Emperors, at least at the time of 
Ulpian, and the Kings of France, had a pre-eminence of this 
kind ; the Emperor ordered all things according to his will, 
and the Kings of France hawe all things in their power. They 
are like the Jove of Homer, and all things tremble at their 
nod : they are human Joves, but that, like other men, they 
die.2 


^ ‘ Annotationes in Pan- 

dectas ’ (Dig. i. 3, 31), p. 67 : “ Frinceps 
legibus Bolutus ost, Aristoteles, Lib. 
Tertio, Politic. Hnjus dicti rationem 
memorabilem afferre milii videtur. . . . 
Is igitur in eo iibro in hanc propemodum 
sententiam inquit, si tamen recte 
vertimus ; in republica autem optime 
oonstituta is demum iuris esse dici 
debet, qui et regere ot regi, ©t voluntat© 
et aptitudine ad vitam paratus est 
secundum vxrtutem agendum. Agedum 
sit aliquis unus, aut uno etiam plures 
(pauciores tamen quam ut civitatis 
numerum implere possint), tanto ceteris 
virtutis exuperantia praestantes, si 
plures sint, aut praestans si unus sit, 
reliquorum ut universorum virtus cum 
illius aut iilomm non sit comparabilis ; 
dice, inquit, hujusmodi viros non 
jam civitatis partem existimandos esse, 
quippe injuriam iliis hand dubie factum 
iri credendum est, si aequas ferre 
partes digni ipsi ridebuntur, tanto 


ceteris inaequales virtute civilique 
facultate. Hujusmodi enim quasi 
Beum quondam oenseri inter homines 
par est. Proindo iegum quoque 
lationem inter aequales necesse est 
esse et genere ©t facultate civili. In 
illos aulem hujuscomodi nulla est 
prorsus legislatio, quippe qui ipsis 
lex sunt, quia enim ridiculum fore 
putemus eum qui legem de huiusmodi 
ferre aggrediatur.’* 

“ Id, id., p. 68 : “ Age cum quinque 
sunt genera regni, quintum genus 
est quod vau^auiK^ia dicitur, quasi 
dicas regnum numeris omnibus domina- 
tionia absolutum ; cujusmodi ©rant 
Beges, Principes Bomani, UJpiani 
tempore, nihil jam priscae civilitatis 
retinentes, omnia arbitrio suo 
statuentes : ut nunc Beges nostri sunt, 
qui omnia in potestate habent, quique 
(ut Homericus ille Jupiter) quoquo 
sese verterint, omnia circumagunt, 
nutu etiaxn solo omnia quatientes : 
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Biid4 is, indeed, not satisfied that tie words ' legibxis 
solntns are adequate to express the relation of the prince 
to- the, Law ■ he prefers the phrase Principem . - > , etiam 
legihiis non teneri:^’ ' Laws, he says, are made for men who- 
are equal in every political ‘‘facultas,’’ but they cannot 
constrain those who are greatly snperior; kings have no 
equals in the antiquity and dignity of their birth, in excelence 
of soul and body, and in the majesty of their bearing ; they 
are, or should be held to be, equal to the heroes ; and laws 
which are made for the people cannot control such sacrosanct 
beings.^ ' 

He suggests that there is no more reason why the laws 
should stand between the prince and the people than between 
a father and his children.^ He carries, however, his conception 
of the supreme place of the prince still further. The prince 
is the minister of God for the welfare of men, and it is for him 
to distribute the good things which are given by God to the 
human race ; and he cites a saying that justice is the end of 
the law, and this is the function of the prince, for the prince 
is the image of God, who orders all things aright. This, Bud4 
gays, agrees with the words of the apostle, Let every soul 
be subject to the Higher Powers.^’ Plutarch had, indeed, said 


denique humani Joves, ut inquit 
Plautus in Casina, sed qui tamen 
hominum more emoriantur. Hoc 
autem regni genus est, inquit Aristoteles, 
cum unus omnium potestatem habet, 
turn communium turn publicarum 
rerum, non aliter atque civitas una, 
aut populus unus habent,*’ 

i Id. id., p. 68 : ‘‘Ex supradictis 
igitux demonstrari potest ut arbitror, 
Principem non modo legibus esse 
solutum, id quod Ulpianus dixit, sed 
etiam iegibus non teneri. Jam primum 
cum leges ferri debeant in homines, 
genere facultateque omni politica 
equales, nec legibus teneantur qui 
multo ceteros rebus his praestare 
videntur ; reges autem generositate, 
id est opulentia, antiquit ate, et 
claritate nalaiium nemo omnium 


aequare possit aut contendat, vixtute 
pono et animi et corporis, omnique 
morum majestate humanum captum 
modumque excedere, heroasque aequare 
aut debeant, aut credantur. Manifes- 
Uim eat legibus in cives, id est tn 
popuium latis, sacrosanctos homines 
non teneri, augusta ilia designatione 
eximios.** 

* Id. id. id. : “ Ad haeo cum 
nullum jus civile inter patrem et 
liberos et inter dominum et familiam 
intercedat, ut Aristoteles docet Lib. v. 
Ethicorum, et nos alibi diximus, sit 
autem eadem ratio inter Principem et 
popuium ; satis ut arbitror effeotus est, 
quod efficere meditabamur, . . . et Prin* 
cipem non modo Jegibu.*^ solutum esse, 
sed etiam non teneri.** 
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tliat tlie Law is the prince of princeSj but he explained what 
he meaait by the Law when he said that it is not that law 
which is written in books or on tables, but that living reason 
which is within the prince.^ 

It is obvious that Bud^ was anxious, at least as a general 
principle, to maintain the view that the king stood outside of, 
and above, the legal order of society. 

It is, however, also clear that in another place Budd repre- 
sents the actual constitutional practice of France to. very 
different terms. In discussing the position of the Senate in 
Eoine he compares it with curia nostra suprema,’^ and 
maintains that this Court had all the powers which had been 
in the Senate. The Maiestas ’’ and powers of the Eoman 
people had been transferred to the prince by the ^^Lex 
Eegia,’^ while the Senatorial Power had been granted to the 
Curia — i,e,, the Parlement.” It was this ^‘ Parlement which 
declared the princes’ acta,” rata irritave,” by it he willed 
that his Constitutions should be promulgated ; and it was 
to the judgment of this Court alone that the princes, though 

iegibus soluti,” submitted themselves a qua sibi jus dici, 
principes leges soluti civil! animo ferant 

^ Id, id,, id. : “ Verius atitem quia Quae verba esse consentanea cum 
dixerit inagistratus summos et priu- lege, * I>igna Vox * (Cod. i. 14, 4). 
cipes Dei ministros esse in procuratione Sed quam legem Plutarchus principi 
hominum et salute, ut quae bona imperitantem dixerit, ex iis quae 
generi humane divinitus donantur, ea sequuntur intelligemus. . . . Lex 
ipsi partim distribuant inter homines, inquit principi imperatrix erit ; non 
partim asservent . . . tantorum porro ilia quidem aut in libris extrinsecus 
bonorum divinorum taliumque nullus scripta, aut in tabulis, sed animata 
esset hominibus fruotus ususque com- intus in ipso ratio, semper cum eo 
modus et rectus, sine lege, sine justitia, conversans, ejusdemque observatrix, 
sine principe. , . . Deinde haec sub- quaeque eius animam nunquam sinii 
dit ; Justitia igitur finis est legis, lex tutela sui esse vacuam.'* 
autem ofiicium est principis. At ^ j)jg^ 9 ^ (p. 96) ; “ In 

princops ipso imago est Dei, qui omnia ea igitur curia in qua summa juris- 
recte ordineque constituit. Convenit dictionis Gallieae atque etiam juridic- 
hoc cum precepto apostoli *Ad tialis imperii sita est, omnia inesse 
Romanos ’ Decimo Tertio (Rom. xiii, mihi videutux, quae et in senatu, et in 
1 ). Pitttarchus tamen, alibi in centumviratu, et in areopago erant, 
eodem tractatu ita inquit* , . . Quis dumtaxat quod ad jurisdictionem 
igitur principi princops erit ? Nempe imperiumque jurisdictiale attinet. . , . 
lex quae omnium regina est mortalium Majeatas vero populi apud Romanos 
atque immortalium, ut inquit Pindai’us, dicebatur, et auctoritas Senatus. 
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TUs iSj indeed, a very different conception of tlie relation 
of tlie prince to tlie Law from that expressed in the passages 
already . cited 5 it is povssible that Bndd looked upon 'this 
relation of king and Parlement as arising from and depend- 
ing upon the king^s will and pleasure, hnt the disorepancy 
remains, and we shall find something very like it in Bodin. 


We may put beside the opinions of Bud4 some statements 
of Jean Ferrault, in a work on the laws and privileges of the 
kingdom of Prance, published in 1515. He contends that the 
Kings of France have the same power of legislation as the 
Eoman Emperor, and he seems, curiously enough, to hold 
that the Saho Law was strictly analogous to the Lex Eegia 
of Eome, and that by it all power had been transferred to the 
King of France, wdio possessed all the rights of the Emperor.^ 
And, in another place, as we understand him, he seems to 
assert that the King of France can impose novum vectigal,^^ 
while other kings and lords can only exact the Eegalia.^ 


Populus sciscere solebat et jubere, 
Senatus censer© ©t auctor esse. Ilia 
igitnr popnlaria ad principem lege 
regia delata sunt, haec senatoria ad 
curiam translata esse creduntur, . . . 
In hujus acta referri diplornata regiaque 
beneficia solent, ut perpetua esse 
possint, ac nunquam antiquabilia. 
Hujus autoritat© rata irritav© principum 
acta, n© ipsis quidem recusantibus, 
fiunt. Una haec curia est, a qua sibi 
jus dici, principes legibus soiuti civili 
animo ferant : quam auctorem fieri 
sacrandis promulgandisque sanctioni- 
bus suis volint : cujus consilii cen- 
surae, constitutiones suas eximi ; edict- 
aqu© sua nolint, imo cujus decretis 
hujusmodi sua acta conservari eternitati 
velint.*’ 

1 Jean Ferrault, ‘ Tractatus de 
Juribus et Privilegiis Begni Prancomm,’ 
XXXV. : “ Duodecim lilium jus ali- 

quaiiter respiciens est quod Bex 
ist© solus facit constitutiones seu leges 
in Regno Franciae. . . , Est ©nim 
Jure certissimum, quod populus regitur 


solo rege, ill© solus potest statuere, 
condere ©t instituere, Constitutio vel 
©dictum est, quod tantum rex vel 
imperator constituit, II. Hist. c. 
Constitutio, Nam salutem reipublicae 
tueri nulli magis eredidit, divus 
August! (nus) con venire, nec aliquem 
sufficere ei rei . . . quia antiqua lege 
regia qua© salica nuncupatur omne Jus 
omnisque potestas in regiam translata 
est : ©t sicuti imperatori soli hoc 
conveneret in subditis , . , ita regi; 
cum rex Franciae omnia jura impera- 
toris haboat, quia (ut dictum est) 
non reeognoscit in temporalibus 
euperiorem.*’ 

® Id. id., 41 : “ Hecimum septimum 
jus regium est, quod ipse solus et 
nullus alius potest imponer© novum 
vectigal . , . alii an tern reges, et 
domini temporales possunt exigere ; in 
Tit. quae sunt regalia X Coll. Sed 
nec imponere nec quocunque color© 
aliam exactionem facer© ©tiam pro 
utilitate patriae.” (W© confess that we 
are not quite clear about this passage.) 
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W put beside Ferraiilt .the opinions of 'Charles 

de; Crassailloj in a work . pnblished m 


When, however, we^ turn to other ' and more . important 
Civilians of the sixteenth century, w© find judgments of a 
very different land. We begin with Alciatus of Milan and 
Bourges, whose earlier years were spent in Milan, but who 
later migrated to France and taught in the Law School of 
Bourges in the earlier part of the century. 

Alciatus, as was natural, held that the authority of the 
Emperor was derived from the Boman people, but he de- 
veloped this into the doctrine that all political authority 
was and could only be derived from the peo|)le. The Jus 
imperii Bomani ’’ belonged to the people until they transferred 
it by law to Augustus. God gave men lordship over all 
animals, but not over other men ; kings were created, not by 
the Divine command, but by the consent of the people. 
Charles the Great was elected by the Boman people, and this 
authority is now exercised hy the seven German Electors. 
Thus, also in France, Chilperic was deposed and Pipin elected 
king, and so with Hugh Capet j and thus also, in lesser 
kingdoms. Alciatus concludes that he is a Just prince who 
reigns with the consent of the people, and he is a tyrant who 
reigns over unwilling subjects.” St Augustine rightly described 
kingdoms created by violence, without the consent of the 
subjects, as magna latrooinia.” ^ 


1 Gf. J. W. Allen, ‘ A History of 
Political Thought in the sixteenth 
century/ p. 284, 

* Alciatus, Opera, vol. ii. col. 1047, 
* Comm, on Bigost/ B. 10, 16; 

** Ju8 Imperii Romani ad populum 
pertinobat, donee per legem Rhemniam 
populus in Augustum Caesarem 
jus omne transtulit. . , . Nara 
cum hominem creavit Beus, illi 
in cetera quidem animantia jus ©t 
dominium concessit, hominem autem 
ut alteri alter serviret non indixit. 
Unde principio reram non divina 
jussione, sed ex populi consensu regea 


assumpti sunt ; quod et, post Bomam 
imperii occasum, servatum fuit, cum 
Carolus Magnus a populo Romano 
Augustus ©loctus est, et a pontifice 
Beono sacro oleo iniuuctus ; quod jus 
populi hodie Gregoriaua lege in septom 
Oermaniae principes translatum ost. 
Sic et Pranoi, Chilperico ejecto qui 
regno idonous non esset, Pipinum 
consiiio substituerant. Et 
cum Pipini proles a majoribus degener- 
asset, rursus Odonem, mox eius frati*em 
Robertum et deinde Roberti nepotem 
Hugonem ad summum fastigium 
evexorunt. , . . Et quod de maximis 
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Tills is an 'interesting expansion of the tradition of tlie 
Boman Law, that all authority in Borne was derived from 
the; people, for Alciatns enlarges this into the general principle, 
that without the consent of' the community there is no legiti- 
mate authority. 

He is almost equally definite in his repudiation of the 
conception that the authority which the people had granted 
to the prince was absolutely unlimited. He refers contemptu- 
ously in one place to the hallucinations of the theologians 
and the adulation ’’ of the jurists who maintained that the 
power of the prince was supreme and free, and that he could 
do whatever he pleased. This, he says, is certainly not true 
in Italy 5 it is absurd to say that bishops, dukes, or marquises 
have an authority over Italians which the Emperor himself 
does not possess.^ 

In another work he insists again upon the limited nature 
of the authority of princes. He has, he says, dealt at some 
length with this, in order that princes, whether they had 
reached the highest rank (he means the Empire) or are kings, 
dukes, or counts, might learn that they had not so great an 
authority as their flatterers tell them ; and also in order that 
the doctrine of Martin (i.e., that there was nothing that the 
Emperor could not do) should once again be refuted.^ 


hisce regibiis, mmirum Romano et 
Franco, dictnm est, idem in inferioribus 
observatnm f nisse, qui historicos legorit, 
deprehendot ; ut merito censeam Divina 
lege enm justnm principem esse, qui 
ex popuii consensu regnet, quod et 
Aristot, tradit ; qui vero invitis 
dominetur, eum tyrannum esse, etiamsi 
Caesar sit, a Septemviris electus, vel 
quaqua alia ratione civili jure potentiam 
suam tueatur. Unde cum magna 
regna non ex subditorum consensu, 
sed per violentiam primo constituta 
sunt, merito Augustinus libro de 
Civitate Dei IIII. magna latrocinia 
esse dicit.” 

^ Id. id., vol. ii. col. 1162, ‘ Comm, on 
Digest,’ L. 16, 111: “ Hallucinantibus 
theologis, adulantibus jurisconsultis, 


persuadentibusque omnia principi lioere, 
summamque et liberam esse potestatem. 
Quod certe in Italia verum non est . . , 
ut ridiculum sit affirmare pontificibus, 
ducibus, et quos Germanica voce march- 
iones vocant, absolutam in subditis 
potestatem competere, quae nec ipsi 
Imperatori in Italos competit.” 

® Id., * De Formula Romani Im- 
perii * (ed. Basle 1554) p. 43 : “ Et haec 
a nobis diUusius dicta sunt, turn ut inde 
admonerentur principes, sive ipsi ad 
summum imperii gradum pervenerint, 
sive ab imperatoribus, reges, duces, 
comites appellati sint : non tantum 
iliis in populos licore quantum adula- 
tores eorum auribus melle dilute 
veneno iafundunt ; turn etiam ut 
Martini, qui Bononiae jus civile pro- 
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w© think, doubt that the prince had the 
legislative power, which he had received from the people, 
but in one passage he indicates that he was of opinion that 
the prince should not make laws without the advice of the 
Periti,” the men of experience. It appears very possible that 
this is a reminiscence of the provisions of ^ Code/i. 14, 8, though 
he is not here commenting on that passage.^ He is also clear 
that the prince is bound by his contracts, that he has no 
power to revoke or annul them. We have already observed 
the importance of this conception in the Civilians of the 
fourteenth and fifteenth centuries ; indeed, he refers directly 
to some of them, and he also refers to the important parallel 
principle of the Feudal Law, that the lord could not deprive 
the vassal of his fief without just cause. ^ 

He also discusses the question whether the prince can insert, 
in his briefs, clauses which derogate from the law ; he says in 
one place that no one can do this except the prince, and such 
persons as have received authority from him.® That is, he 
would seem to maintain the dispensing power of the prince. It 
should, however, be observed that in another place Alciatus 
allows this only under important reservations. The prince, 
he says, has power to remit all punishments for offences 
against himself, but he cannot deal in this way with our 
rights anymore than the people did who gave him this authority; 


fit©batur, nihil non Imperatori con- 
cedentis, sententiam oonfutaretnr.*’ 

For the story about Martin, of. 
Savigny, ‘Geschioht© des KCmischen 
Bechts/ vol. iv. p. 180. 

* Id., Opera, voi. hi. col. 26, ‘ Comm, 
on Cod.,^ i., 2, 6: Rationabiiis Consilii. 
Non enim debent principes ex se ipsis, 
leges promulgare, »ed adhibito peri- 
torum oonsilio.” 

® Id. id., voLiv.,coL 816, ‘Traotatus 
de Praesiirnptionibus,* * Begula Tertia 
Praescriptionum * : ** Et probatur ista 
opinio, quae videtur communior * . . 
ubi non presumitur causa in principe 
volonte rescindore proprium con- 
traotum : imo istud non potest etiam 
d© plenitudine potestatis, secundum 


Paulus de Castro in L. Bigna Vox 
0. Be Legibus. (Cod. i, xiv. 4.) 
Et Baldus in Cap. I. Ad haeo de pace 
jur. firm. Et Lud. Bom. . . . 
Queritur primo, dicens, quod princeps 
non potest revocare contractum a s© 
factum. , , . Item est in feudo.” 

* Id. id.f vol. i. col. 1108, ' Comm, on 
Big.,^ XXX. i. 65 : “ Adnotavit in primis 
Boot, non posse testatorem adversus 
leges quicquam inducere. Et idoo nee 
ipsuin, nec quemquam alium, oxcepto 
principe, posse clausula derogatoria 
legmn uti. Principibus quidem id 
permittitur, qui legibus soluti sunt ; 
aliis vero minime, nisi quatenus ex 
principisindulgentiahocconsequantw.*’ 
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. thereis/tlierefore, in ‘ jure'n^ no mention of plenitndo 
potestatis/^ or of non , obstante ” clauses. Mucb. less ' can 
marquises j dukes 5 or counts take away another man^s rights.^: 
Aiciatus seems clearly to interpret the doctrine that the 
prince is legibus solutus as meaning little more than that 
he can remit penalties that he has himself imposed^ and 
not as meaning that he can suspend any law at his pleasure. 

The conception of political authority which we find in 
Aiciatus is obYiously very important, even if it stood alone, 
but its importance is greatly increased when we bring it into 
comparison with that of some other important Civilians of 
the sixteenth century. 

How far it may be thought that some of the conceptions of 
other important French Civilians of the sixteenth century 
are due to the influence of Aiciatus, and his teaching at 
Bourges, we cannot positively say, but it is certainly remark- 
able that several of them set out conceptions which are more 
nearly akin to his than to those of the Italian Civilians of the 
fifteenth century with which we have dealt in the second part 
of this volume. 

Frangois Connon, who died in 1551, is said to have studied 
law at Bourges under Aiciatus,^ and his Commentaries on 
the Eoman Law contain some very important observations 
on the nature of law and its relation to the king. The primitive 
world, he says in one place, was ruled by kings who were 
chosen for their capacity and virtue, and they ruled without 
any fixed system of law. When, however, they began to abuse 
their power, and men saw how dangerous it was to entrust 
the wellbeing of all to the goodwill of one, they either thrust 

^ Id. id., voi. iii. col. 113, ‘Comm. nuHus est mentio plemtudinis potea- 
on Cod.,’ ii., 2, 2 : “ Bubium tamen non tatis, item clausnlae non obstante, 
est,quinsupremiprincipes,sivolnnt,has &c., ut Baldus ait. Sed quid in Mar- 
poenas, libera, quam sibi vendicant, chionibus, Bucibns, Comitibusqne ab 
potestate remitter© possinnt. Be jure his constitnti ? Etmnlto minus posse, 
autem nostro non possunt, cum mim dioendum est, nec in ejus dignitatis con- 
omne jus et imperium ex translation© eessione id actum videri potest, ut Jug 
populi habeant, non aliter eo debent alterius auferant.” 
uti, quam ipsi qui transtulerunt * Cf. ‘ Biographie Universelle.* 
uterentur : qua propter in Jure nostro. 
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out tlie kings and made laws, or retained the kings and .im- 
posed upon tkem tlie restraints of law.^ He goes on to cite 
a Judgment wliich. lie attributes to Aristotle, that to obey 
tbe Law is to obey God and the' Law,' wbile to. obey a man 
is to obey a wild beast, for the greed and anger which 
turns the magistrate from virtue is like that of a wild 
beast. ^ 

These are general conceptions, and when he turns to the 
actual conditions of his time, his statements are different 
but significant. In discussing the source of Law he first 
mentions with approval the saying of Demosthenes that law 
is the agreement of the whole Civitas and the similar 
doctrine of Papinian (^Digest,’ i. 3, 1), but he admits that 
in Prance it is the authority of the king which binds men by 
laws. Even here, however, Connon maintains that it was 
from the consent of the people that this authority was drawn, 
and thus no law is made without the will of the people, 
either by their own decree, or by that of the person to 
whom they have given authority to make it.® 

1 F, Connanus, ‘ Libri Commen- tamquam frenos legum inieceruat, tit 
tariorum Juris Civilis,’ vol. i. Bk. i. 7 eos nimia potentia ferocientes duritia 
(p. 25): “Hoc est quod dicitur, juris cohiberent.** 
priscis illis secuiis omnia fuisse guber- * Id. id. id., “ Bene Aristoteles : 
nata manu regia. . . . Erat enim Qui legem praeesse vult, is videtur 
regibus sola naturae ratio et juris et Bourn ©t leges imperare: qui autem 
injuriae regula. . . . Itaque non vult hominem, adiungit et beluam : 
quilibet creabatur rex, sed inter ipsoa nam belue simiiis est cupiditas et 
asset ad res gerendas maxime idoneus, iracundia, quae magistratus et opti- 
qui virtute, consilio, pruderitia, ao mum quemque a virtute detorquent.” 
animi magnitudine et robore maxime * Id. id., i. 8 (p. 28) : “ Quod vero 
praestaret. . . , Qui non amore aut lex dicitur esse conventum quoddam 
odio, non cupiditate aut iracundia totius civitatis, bene a Demoslhene 
dueereturadjudieandum, sed quod jus, dicitur quod Atheniensibus lex nulla 
quod equitas et veritas postularet, nisi de ipsorum consensu imponi 
id omnibus in rebus oonsiitueret, id potuerit. Bene et Papinianus, ‘ lex 
sequeretur et tueretur. est commune preceptum . . . com- 

Postquam vero coepissent ii, quihus munis reipublicae sponsio.’ (Big. i. 
ad huuc modum fuerat data remm 3, 1.) Kam et Romanis legis seiscendi 
omnium potestas, contra rationis prae- potestas fuit penes populum. 
sumptionem, multa pro animi iibidine Ros qui regibus paremus, non 
faeere, et perieulosum videretur, unius communis sponsio, sed principis autb- 
arbitrio fortunas et vitam omnium oritas alligat legibus : nisi jam turn 
comznittij quidam, ©iectis regibus, ab initio regni constituti, consensus 
leges posuerunt, alii, retentis regibus, etiam ea de re noster putatur aoeessisse. 
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GonnoB\ is j /however, . 0 ^^ that the legislative authority 
of the prince (at least, of the Boman Emperor) was Bnfettered, 
Tby the necessity of taking counser; he cites the opinion of 
Papinian that the Law is consnltum virornm prndentnm,^^^ 
hut adds that this does not imply that the prince must consult 
the Jurists ; it is customary to do so, and it is right and 
honourable, as the Code says Humanum est,’^ &c. (VGode,’ i* 
14, 8), but as Bartolus says, this is a counsel of Humanitas,^^ 
not a legal necessity. Connon holds clearly and emphatically 
that the legislative power of the prince was as complete as 
that of the whole Eoman people.^ 

On the other hand, he contemptuously repudiates the notion 
that law is superior to custom ; their authority is equal, and 
the later prevails over the earlier ^ ; and he is equally dogmatic 
in repudiating the doctrine that the prince is legibus solutus/’ 
The prince is, indeed, over the people, but he is still one 
of the people, and he wishes that all princes should re- 
member the ^^Digna Vox Code,^ i. 121, 4), and should suffer 
their authority to be controlled by the law and by equity.^ 
A little later he lays down dogmatically the principle that an 
unjust law is not a law at all, and should be corrected or 
annulled ; and that, if a king by hereditary right becomes a 
tyrant and violates the divine and human laws, he should 
be deposed. The law and the king are sacred, and not to be 
violated, but evil law is to be abrogated and the tyrant to be 
expelled. Until this has been done, they must be obeyed; 

cum et illi regnandi potestas data est, » Id. id., 8 {p. 28) : Quod si ita 
et nobis imposita necessitas parendi. est, n© princops quidem ipse legibua 
Sic fit ut nulla lex xion de popuH solutus ©st, quoniam ita praeest 

voluntat© constituatur, et sit tanquam poptfio, ut uaus tamen sit d© populo, 

pactum quoddam consentientium inter ‘ Bigna vox ©st majestat© Regnantis 

se civium, ut dicebat Lycophron . . . et re vera majus imperii est 

sophistes ; quod ©am aut sciscunt ipsi, submitter© legibus principatiim. Et 

aut is cui eius sciscondae ferendaeque oraculo praesentis edicti quod nobis 

dederuut potostatem. Ergo vel utilitas licer© non patimur, aliia indioainus.’ 

ipsa justi prop© mater ©t ©qui, ut Quod utinam sibi ©ditxun puterint 

scribit Horatius, vel conventio ipsa omnes principes omnium qui unius 

nostra, nos obligat legibus, iis ut imperio subsunt popuiorum : ©t poten- 

omnes purer© debeamus.” . tiam suain jure, lege, equitate pra©- 

i Id. id., 8 (p. 29). ponderari sinant.** 

* Id. id., 10 (p. 42). 
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but when it is donej men are free- from tliem.^ '■ ‘We cannot 
say that these conceptions of Oonnon are derived from those 
of Alciatns, but there are obviously important parallels 
between them. 


Francois Duaren was also a pupil of Alciatus and a con- 
temporary of Connon, dying in 1559, and in his Commentaries 
on the ‘ Digest ’ we find some important observations on the 
sources of law and the authority of the prince. 

There is no doubt, he says in one place, that the prince 
can make law, but he raises the question how far the people 
also have the right to do this, and he contends that they 
clearly possessed this right in the time of Julianus, that is, in 
the second century ; he also cites Dion and Suetonius as showing 
that Augustus and Caligula were in the habit of submitting 
legislative proposals to the people, and in a later passage he 
suggests that it is at least possible that the people shared 
their power of legislation with the prince, and did not re- 
nounce it entirely, and he cites the words of Julianus as 
illustrating this.^ 


1 Id, id., 8 (p. 30} : “ Haeo igitiir 
disputationis nostrae summa sit, in- 
justam legem, legem non esse, et vel 
tollendam esse, errore cognito, vel 
certe corrigendam ; dnm id fiat 
parendnm ei esse. 

XJt si qni justa hereditate rex est, 
tyxanuicos mores indnat, divina atque 
liumana jnra pervertat, suornm non 
sahitem petat, sed sanguinem, eiicien- 
dns regno est : dum id fiat, rex est i 
nec attentandus a qnoqnam est, nisi 
commnni suomm deereto deliberatnm 
sit et constitntum. Sanctum est, 
enim nomen legis, sanctum et regis ; 
neutrum quod fieri potest violandum ; 
sed ilia abroganda, si mala est; Jfic, 
si tyxannus, expellendus est. Turn 
utrique impune non pareas, utroqne 
solutus. Ante vero si obedientiam 
abjeceris, manus quodammodo videris 
afierre patriae,’* 

Cf. ‘ Sacbsenspiegel,* iii., 54, 4 


(of, vol. iii. p. 61, note 2). Vacarius, 
cf. this volume, p. 23, note 4. 

* F. Duarenus, * Comment, in 
Digest.* i. 3, cap. 3 ; Princxpem 
nulla dubitatio est legem condere posse, 
cum potestas populi in eum translata 
sit. . . , Sed de populo quaeri potest 
an legis constituendae potestatem 
habeat. Et Julianus satis apert© 
ostendit in 1. Be quibus, hie (Dig. 
i. 3, 32) tempore suo populum legem 
condere potuisse. Ac scribit Dion, 
Augustum leges ad populum ferre 
solitum, postquam urbis imperium ei 
deiatum est. Sed et Suetonius, de 
Caligula loquens : ‘ tentavit, inquit, et 
comitiorum more revocato, sufEragia 
populo reddere.’ ” 

Id. id., i. 4, cap. i. : “ Nam jus 
quod princeps oonstituit, vim legis 
habet, etsi non intervenerit populi 
consensus, sed sola principis voluntas. 

, * . Quamvis autem juris consti- 



COTAP. V.l Oivn/IATO m THE SIXTBENM:'. OENTIJBY* 


S06 


His treatment of custom seemS' to. ns. to be related. 
He first 'asks . wlietlier custom can override . tlie law wken 
made by the princcj for the event shows that the law did 
not correspond with the cnstoms of the people ; and he cites 
as from Gratian the words of St Augustine that laws are 
confirmed when they are approved by the custom of those 
who are concerned. He also repudiates the interpretation 
of the famous rescript of Constantme as meaning that custom 
could not override law ; Constantine only meant that custom 
had in itself no greater authority than law.^ 

Duaren accepts the principle that the prince is ^^legihus 
solutus,’^ though he adds that he does volxmtarily submit to 
the law, and he cites Digna Yox C Code,^ i. xiv. 4), but 
he very emphatically contradicts the conception that the 
rescripts of the prince are to be always obeyed. They have 
no authority against the law or the public interest, they 
cannot deprive a man of his legal rights, they cannot annul 
a judicial decision res judicata ’0 when there is no legal 
right of appeal.^ 


tuendi potestas fuerit principi concessa 
a populo ; tamen credibilo est popu- 
lum earn potestatem magis cum prin- 
cipe quodammodo communicasse, 
quam a se omnino abdicasse, quod et 
Julianus ostendit, paulo ante dis- 
putans do consuetudine. D. 1. De 
quibus, supra prox. Tit. (Dig. i. 3, 32),” 
1 Id. id., i. 3, cap. 12, 4 : ** Post- 
quam vero desiit populus leges condere, 
queritur, an possit consuetudo jus a 
principe constitutum tollere. Bt 
existimo, si princeps ab initio non 
coogerit inobedientes ad parendum legi, 
sed dissimulaverit longo tempore, 
adeo ut consuetudo inoleverit paulatim 
legi oontraria, ea consuetudine legem 
abrogari. Eventus enim docet earn 
legem moribus populi non oonvenien- 
tem, atque ideo contemnendam esse. 
Can. erit autem 4 Dist. (Gratian 
Decret. D. 4). Inde iliud Augustini 
celebratum est, ‘ leges firmantur, cum 
moribus utentiumapprobantur, , . .* 

YOL. VX. 


Vorum obiieitur nobis rescriptum 
Const antini 1. 2, Quae sit longa 
consuetudo (Cod. viii. 52, 2). . . . Ex 
quo consequi videtur legem consuetu- 
dine abrogari non posse. 

Sed alius milai videtur eorum 
verborum sensus quam vulgo credatur. 
Non enim his verbis significat Coii- 
stantinus, si consuetude legi omnino 
contraria sit, non posse legem ea 
abrogari, sed consuetudinem majoris 
auctoritatis non esse quam legem, 
imitatur enim legem, et vim legis 
habet.” 

* Xd. id., i- 3, cap. 5: “Excipitur 
Princeps, qui legibus solutus est lege, 
et senatus consultis. . * . Sed is so 
sponte sua legibus se subiicit, et 
secundum leges profitetur se vello 
vivere 1. Digna Vox (0. i. 14, 4).” 

Id. id., i. 4, cap. 4: “ Bescriptum 
parendum esse sine recusatione. . . , 
Quae res multas cautiones ha bet. 
ut saepe accidit ut rescripto parendum 

U 
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TMs meanB, as we understand it, that .-while the prince 
stands personally in some way outside of the law, he cannot 
interfere with the due process of law, or, by Ms brief, deprive 
a man of his legal rights. We are again reminded of 
Aiciatus. 

We turn to another French Civilian of a little later date, 
Mcolas Yigelius, whose work on the ‘ Digest ^ was first published 
in 1568. 

His discussion of the sources of law does not seem to us 
to he much more than a collection of some of the passages 
in the ‘Digest^ and ‘Code’ which refer to it,^ except when 
he deals with the relation of custom to law. This he discusses 
in some detail, and he states his o-wn conclusions dogmatically. 
He first refers to it in dealing with what he terms Ex- 
ceptiones adversus leges.” The seventeenth exceptio ” is 

nisi lex alia lege vel consuetudine sit mutata,” and he cites 
some words of that passage of Julianus, to which we have 
so often referred, in which he says that laws are abrogated 
not only by the will of the legislator, but also by the tacit 
consent of all, per desuetudinem.” ^ 

Vigelius returns to the subject a little later, and at some 
length. Custom, he says, has the force of law, and he confirms 
this by citing various passages from the ‘ Digest ’ and the ^ Code.’ 
He cites as an exceptio ” that important rescript of Con- 
stantine wMch seems to imply that custom had no force 
against law (^Code,’ viii. 62, 2) and some words of Ulpian 
(Digest, i. 32, 3) ; but he concludes dogmatically that if the 

non sit; idque variis ex cansis, propter Quaeritur de eo, qui adversns senten- 

qnas hodie in judiciis rescripta im- tiam resoriptum impetravit, Et cer. 

pugnari solent. Primnin, qnod re- turn est, si res judicata sit, ut nulius 

scriptum juri contrarium sit, aut supersit locum appellatioixi aiitsupplica- 

contra utiiitatem publicam, 1, nec tioni, rescripta ejus retractandae causa 

damnosa 1. rescripta C. Be Precibus impetrata, nullius esse momenti. . . . 

imper, offer. 1. ult (Cod. i. 19, 3, and 7). Praeterea adversum rescriptum obiicitur 

C, si contra jus vel utilitatem publi- quod per mendaciurn et obreptionem 

cam (Cod. i. 22, 6). Quo in genere impetratum sit.” 

poni debet rescriptum, quo jus alienum ^ Vigelius, * Bigestorum Jtiris Civiiis 
tollitur . . . unde intelligitur rescripta Libri Quinquaginta,’ i., 1, 4 ; i. 3, 1 ; 

impetrari solum posse a principe de iis i, 4, 1 ; i. 4, 3. 
quae nemiid damnum inferunt. ... * Id. id,, i. 7, 17, 
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custom were subsequent to the written law, it prevails against 
it. ; (We. cite the last words of the passage.) ^ ' 

When he turns to the relations of the prince to the law, 
while he cannot directly repudiate the doctrine Prinoeps 
iegibus solutus/’ he argues that to act upon this is contrary 
to the Digna Vox/’ and that in several cases the Emperor 
had said they would not act upon it, but that while they were 
legibus soluti ” they lived according to the laws ; and he 
quotes some lines of Glaudian.^ Yigelius clearly does not 
like the principle that the prince is “ legibus solutus.” When 
we come to the authority of the prince’s briefs, he states 
dogmatically the limits which are set upon it by the law. 
In spite of the reverence which is due to the briefs of the prince, 
no such brief is to be accepted in a Court of Law which is 
contrary to the general law or the public service, unless it is 
such that it inflicts no injury upon anyone.® 


1 Id. id., i. 8 (col. 28): Ergo si 
scripta lex extet contra coiisuetndinem, 
eonsnettido legi scriptae cedit. Hujus 
exceptionis replicatio haeo est: nisi 
iex scripta consuetudinem praecesserit, 
ttrno enim consuetudo postea in- 
secuta praecedentem legem tol]it,» 
eaqne potior habetur.” 

* Id. id., i. 7, 18; **Exceptio, 
nisi imperator vel Augusta leges non 
observaverit. Haec exceptio ap* 
probatur 1. Princeps, 31 ff. De 
Legibus (Big. i. 3, 31) ; his verbis 
princeps legibus solutus est. . . . 

Plane non omne quod licet hones- 
tum est. Itaqu© quamvis principi 
liceat praeter leges vivere, decet 
tamen eum vivere secundum leges. 
Quod approbatur I. Bigna Vox (Cod. 
i. xiv. 4). . . . Concordat 1. ex 
imperfecto 23 £f. Be Legibus. . . . 

‘ Ex imperfecto testaraento legata vel 
fideicomnissa imperatorem vindicare 
inverecundurn est.’ Becet enim tantae 
majestatis, eas servare leges, quibus ipse 
solutus esse videtur. Concordat item 1. 
ex imperfecto 3 C. de testamentis, his 
verbis (Cod. vi. 23, 3). Ex testament© 


nec imperatorem hereditatem vindicare, 
saepe constitutuxn est. Licet enim 
lex imperii solemnitatibus juris impera- 
torem solverit, nihil tarn proprium 
imperii est, quam legibus vivere. 
Concordat denique Instit, quibus modis 
testamenta infir. fin. ubi. ; Impp. 
Severus et Antoninus (Inst. i. xvii. 8), 
‘ licet (inquiunt) legibus soluti simus, 
attamen legibus vivimus,* Hue perti- 
net versus apud Claudianum poetam. 
‘In commune jubes si quid, cenaesve 
tenendum. Primus Jussa subi: tunc 
observatior aequi, Fit populus, nec ferr© 
vetat, cum viderit ipsum, Auctorem 
parere sibi.” 

* Id. id., i. 10 (col. 35) : “ Primo : 
Kescriptum principis rogulariter utile 
est, et sorvandum. . . . Concordat I. 
saorilegii ix. Cod. Be Biversis re- 
scriptis, his verbis (Cod. i. xxiii. 5). 
‘Saorilegii instar eat, super quibus- 
cunque administratiombus vel dignita- 
tibus promuigandis obviare benefieiis.* 
... Hujus regulae exceptiones sequun- 
tur . . . (ool. 40), xii. exceptio. Nisi 
rescriptum contra Jus sit, vel utilitatem 
publicam. Haec exceptio approbatui 
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A little later still, we come to another important French 
Civilian who lectured at Bonrges from 1551 to 1572, H. Donean, 
whose work, ^ Cominentariorum de Jui*e Civili,^ was first 
pnhlished in 1689-90.^ 

Donean is, in the first place, clear that law ivS established 
by the Eoman people, for the prince only holds the legislative 
power because the people have conferred it upon him, and it 
is immaterial whether the people makes laws itself, or whether 
it does this by those to whom it gives the power to do so.^ 

In another place Donean seems to speak as though the con- 
sent of the citizens were stiU required to make law, and he 
cites the important passages which speak of the communis 
resipublicae sponsio as a necessary element in legislation ; 
this is the more significant as he adds that the obligation of 
law is greater when it represents a man’s own consent, than 
when it is imposed upon him hy the will and authority of 
another.^ 


1. lilt, C. Si contra jus, et his verbis 
(Cod. i. xxii. 6), ‘ Omnes cuj usque 
majoris vel minoris administrationis 
nostrae xmiversae reipublicae judices 
monemus, ut nullum rescriptum, nullam 
pragmaticam sanctionem, nullam sac- 
jram adnotationem, quae generali juri 
vel utilitati publicae adversa ess© 
videatur, in disceptationem cujus- 
libet litigii patiantur proferri ; sed 
generates saoras constitutiones, modis 
omnibus non dubitant observandas. , . 
Concordat 1. nec 3 C. De precibus Imp, 
offerendis hisce verbis. * Nec damnosa 
fisco, nec juri contraria postulari 
oportet ’ (Cod. i. xix. 8). Propositae 
exceptionis repUcatio haec eat. ‘ Nisi 
rescriptum contra jus nemini obsit, 
6t prosit petenti ’ : quae replicatio 
approbatur 1. Bescripta, 7 C, De 
Precibus Imp. off. his verbis (Cod. i. 
xix. 7), *Beseripta contra jus elieita 
ab omnibus judicibus praoeipimus 
refutarr: nisi forte aliquid ©st quod 
non iaedat alium et prosit petenti, vel 
crimen supplicantibus induigeat.* ** 

* We wish to express our great 


obligations to the excellent work of M. 
Eysell, ‘ Doneau, sa vie et ses ouviages,’ 
both for his detailed study of Doneau 
and for his valuable account of the 
other Civilians with whom we have 
been dealing. 

* H. Doneau, ‘ Opera Omnia,* vol. i., 

ed. Bom. 1828, i. 8, 6. ‘ Commen- 

tariorum de Jure Civili ’ : Lex totiua 
popuii Bomani constitutio est. . . . 
Penes hunc summa juris constituendi 
potestas fuit. Nam, n© princeps 
quidem, postea hac potestate prae- 
ditus esset, nisi populus potestatem 
suam in ilium contulisset. . . . i. 8, 14. 
Jam ante dixi, nihil interesse, utrum 
quis quid constituat, aut decernat ipse, 
an vero ii, quibus ipse constituendi aut 
decernendi potestatem dedit.” 

* Id. id. id., i. 16, 6: “ Accedit ad 
haec consensus civium in jura et leges, 
ex quo lex, * Communis reipublicae 
sponsio,’ dicitur in 1. i., 1. ii. Dig. Do 
legibus. (Dig. i. 3. 1, 2.) Sponsio 
communis, quia in earn se omnes cives 
obUgant communi consensu tamquam 
sponsione . . , mide ©am servare 
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It seems reasonable to relate this to Donean^s treatment 
of cnstoin in relation to law, . He interprets the rescript of 
Gonstantine (tCod.,’ Yiii. 52, 2) as referring not to a particular 
custom, but to custom in general, that is, as' meaning ;that 
custom, as such, is not superior to law as such ; and that if 
a particular custom and a particular law are in conflict, the 
later in time is superior.^ 

When Doneau turns to the relation of the prince to the 
existing law, he asserts dogmatically that all men are under 
the law, even the prince. It is true that the prince is legibus 
et solemnitatibus juris solutus by the Lex Eegia of the 
Boman people, but he is bound ‘Vcommuni principum lege 
et sua,’’ for the prince wills to live according to the law.* 

He returns to the question in his Commentary on the ‘ Code/ 
and contemptuously brushes aside the contention of those 
who favoured the prince, that it was derogatory to his dignity 
that he should not be able to do whatever he pleased, and he 
points out that the Empire rests upon good laws, which are 
established not only by the words of the prince but by his 
example.® 


debent tanto diligentins : quanto major 
est obligatio ea, quam sibi quisque 
sponsione sua imposuit, quam quae 
sliena voluntate et imperio injicitur/* 

1 Id. id. id., i. 10, 6; “In his 
enim verbis, * Consuetude non vincit 
rationem aut legem,* neque * con- 
suetudinis * verbo nominatur species 
aliqua consuetudinis, ut apparet, sed 
genus ipsum consuetudinis. . . . 
Itaque totum hoc edictum est de 
consuetudine et lege in suo genere, 
non in specie hujus, aut illius vel 
consuetudinis vel legis. . - . Caeterum, 
si species inter so conferantur, con- 
suetudines seu leges abrogantes, et 
leges abrogatae, negate non potest, 
quin lex abrogans vincet priorem 
quae abrogatur.” 

* Id. id., i. 17, 1 : “ Sed an omnes 
juri parere debent ? Omnes, quando 
quidem commune preceptum est, quod 
omnibus ponitULr. . . . Etiamne prin- 
ceps 1 Et tenentur etiam principes 


legibus. Dicitur quidem princeps 
solutus legibus, 1. princeps d. de legibus 
(Dig. i. 3, 31) quia legibus et solemni 
tatibus juris solutus est a populo 
Bomano lege regia, quae de ejus 
imperio lata est. (Dig. i. 4, 1 ; Cod. vi. 
23, 3.) At tenotur legibus communi 
principum lege et sua, declarant enim 
hi se velle legibus vivere, statuentes, 
nihil magis convenire imperio L $ 0. 
De Testament© ult. (Cod. vi, 23, 3 ) ; 
Inst, quibus modis test, infirm. (Instit. 
ii. 17, 8), Extatque hujus sententiae 
confirmatio cum insigni comrnendatione 
conjuncta in 1. digna, C, De Legibus 
*Digna Vox.* (Cod, i. 14, 4). . . . 
Quod si quidquid principi plaouit lex 
est (Dig. i. 4, 1), etiam haec voluntas 
lex erit. Et quoniam principes in se 
hoc volunt : etiam ipsi in sose ©runt 
lex.** 

® Id., Opera, vol. ix., ‘ Comm, on 
Code,’ vi. 23, 3 (coL 16) : “ Sed pro 
principe hoe dicituLr : principem solu- 
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the prince is under theiaw is so 
firmly asserted by Donean, -that it is not^ snrprismg that he 
should lay it down dogmatically that Imperial Eescripts in 
particular cases, which are contrary to law and the public 
interest, are to be ignored by the judges. He admits, indeed, 
that if they do not injure others, and in some other cases, 
they may be received, but with these exceptions they are to 
he treated as mill and void ; it is significant, he adds, that 
even if they contain a ‘‘non obstante’’ danse, they have 
no force.^ 

It would seem clear, as we said before, that, whether we 
attribute this to the influence of Alciatus or not, these import- 
ant Civilians of the sixteenth century represent very different 
coneeptions from those of most Italian Civilians of the fifteenth 
century. 


We can now turn to Cujas, the greatest French Civilian 
of the sixteenth century ; it is true that his work belongs to 


turn esse legibus. . . , Respondent 
boni principes, hoc jus sibi placere, 
n© quid ex imperfect© testament© 
capiant, non quod pro sua potestate 
capere non possint, si ea uti velint, 
sed quia soluti legibus, nihilominus 
legibua vivere volunt, et submittere 
legibus prinoipatum (Inst, ii. 17, 8; 
Cod. vi, 23, 3). 

Dixerit aliquis, quod de assenta- 
toribus principum nimis quam saepe 
audire solet, principem facere infra 
dignitatem et magistratus imperium, 
si non faciat qua© libet, ouxn hoc ejus 
imperio tributum sit, ut sit solutus 
legibus caeterorum. Hie egregie re- 
sponderunt boni principes, quod in 
hoc rescript© legimus, tantum abesse 
ut, dum principes so subjiciunt legibus, 
liquid imminuant de majestate im- 
perii ©t sua, ut nihil sit tarn proprium 
imperii quam legibus vivero. Et recte, 
nam proprium imperii est rempubli- 
cam et imperium ornar© moribus ; 
bonorum morum pars magna est 
obtemperare bonis legibus. Proprium 


imperii eet, eas res constituer© maxime, 
quibus imperium consistit : stat autem 
omn© imperimn bonis legibus, ha© 
stabiliuntur a principe, non verbis ©t 
ejus jussu, sed maxime exemplo.*’ 

1 Id., Opera, vol. i. ; * Comm. De jure 
Civili,’ i, 9, 12 : “Si concessum quid sit 
contra jus vel utilitatem publicam. 
Quod totum genus district© vetatur res- 
criptis a judicibus admitti.” (Herefers to 
Code i. 19, 3, 7, and Code i. 22, 6.) Such 
Rescripts may, however, be admitted 
if they do not injur© a third party, or 
if they merely remit a punishment, 
and in some other cases when they 
merely provide for some delay. “ Quod 
si nihil horum ©rit : non dubitabimus, 
quin rescriptum contra jus impetra- 
tum non debeat a judicibus admitti. 
Quid tamen, si prineeps nominatim 
addiderit in rescript©, veil© s© servari 
quod rescribit, non obstante lege 
contraria, et earn legem nominatim 
appellet ? Ne sic quidem rescriptum 
admittendum.” 
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the later years of the ■ century, but It" appears, to ns.; that 
it , is closely, related in ■ character to that of the ' Omlians 
with ' Whom we, ^ h^ been dealing. ' Cujas^ ■ observations : on 
politics are scattered over his various legal works, bnt w 
they are put together they seem to represent something like 
a systematic theory of the nature of the State and its 
authorities. , ,■ 

In commenting on the famous passage of Gains, omnes 
popnli ” {‘Digest,’ i. 1, 9), he sets out a far-reaching and signifi- 
cant judgment on the relation of the organised State to human 
life. There may be, he seems to mean, men who are not 
ruled by laws and customs, but these do not constitute a 
“ Populus,'’ for where there is no law there is no “ Populus,'* 
and therefore no Commonwealth ; and he cites Aristotle as 
saying that where there is Law, there is a Commonwealth. 
So far his words are reminiscent of Cicero as well as of Aristotle, 
and, indeed, they are also closely parallel to Bracton, and they 
represent the same profound and penetrating judgment, 
that without rational order the life of the community is 
impossible.^ Cujas does not, however, merely say that there 
can be no Commonwealth without Laws, but he also holds 
emphatically that while there may be races of men who live, 
like the beasts, without them, yet there is in all men a right 
Eeason which makes them capable, like us, of the greatest 
things ; for this Eeason can be brought out like fire from ashes 
or from flint ; and, though they may be “wild and outlaws,’* 
they are not, like the beasts, incapable of being ruled by 
custom and law. The natural Eeason, which is the Law of 
Mature, may be asleep or buried in them, but the light of 
Eeason may be easily stirred up.^ 


^ Cf . voL i. p. 4 and vol. iii, p. 67 f. 

* Cujas, ‘ Opera Omnia,’ vol. ii. 
‘ Comm, on Digest,* ad. L. ix. (i.e., 
Dig. i. 1, 9) {col. 136) : Ait autem : 
‘ Omnes popuii qui legibus et moribus 
reguntur.’ Ergo quidem sunt qui neo 
legibus nec moribus reguntur et quidam 
sunt non popuii. Nam ubi lex non eat, 
nec pro lege mos, ibi nec p(5pulus est, 
Et si popuius non est, nec iiespublica. 


Nam Respublica est res popuii. Et 
recto Arist. 4 Politic. ‘ ubi lex est ’ 
inquit, ‘ ibi est Respublica.* Et ubi 
Bespublica, ibi leges vel mores, qui 
sunt pro legibus. Sunt qui, bestiarum 
more, vitam duount, et in agris agentes 
passim, et ratione recta nilul adminis- 
trantes. Sunt plereque gentes hujus- 
modi sed tamen inest eorum animis 
vis et materia, non minus quam in 
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These are very interesting words, closely parallel te a 
famous passage in Cicero’s ‘De Legibus ; but it is important 
especially as illustrating Cujas’ judgment that the foundation 
of the Commonwealth is the Law, and the foundation of Law 
is Eeason, ■ 

In another passage Oujas discusses the meaning of ** Jus,” 
and says that if we are to consider this properly we must 
begin with the Jus Gentium, which he identifies with that 
Isfatural Law which Beason teaches men, and which is present 
in all men.^ 

He then discnsses a phrase of Modestinus C Digest,^ i. 3, 40). 
** Jus,” he says, ‘'is made by consent or necessity, or estab- 
lished by custom/’ and Cujas explains what he understands 
this to mean. “Jus,” which is made by consent, is Lex, 
for it is established by the command of the “ Bopulus ” or the 
“ Plebs.” Lex,” that is, law in this sense, is binding upon us 
because we have consented to it, or because it has been 
established by that State in which we were born and brought 
up. Again, Cnjas puts it in another way. What is “ Lex ” ? 
he asks. It is an agreement of the Commonwealth or the 
common consent of all those who dwell together, or as Demos- 
thenes and Aristotle say, the common agreement of the city,® 


nofitriSf ad maximas res gerendas, et 
recta ratio quae facile elici potest, aut 
reddi melior, praecipiendo, ut ex 
cinere ignis, ignis ex silice non difficile 
elici potest, quod insit ei haec natura. 
Kam quod sint quidam feri, et immanes 
et exleges, non ideo etiam ut bruta 
non possunt non moribus et legibus regi. 
Consopita est in quibusdam et quasi 
consepulta ratio ilia naturalis, quod est 
gentixim omne jus, et quamvia eo non 
regantxir, est tamen insitum in els, 
quantumvis foria, ejus rationis lumen 
quod facile oxeitari potest.’* 

1 Of. Cicero, 'Be Legibus,* i. 1-12 
and voL i, (p. S). 

» Id. id., ‘ Comm, on Digest,* ad L. 
vii, {Big. i. i, 7) (col. 129): "Qui 
voluit (iefiniro jus civile universum, 
non praeteruukit Jus gentiuni, ut 


Aristoteles qui Jus civile divisit sum- 
matim, in Jus naturale, quod est jus 
gentium, et legitimum : non praeter- 
misit consuetudinem, non equitatem, 
ut Cicero in Topicis. Nam jus gentium 
est ratio, qua imbuti sunt omnes 
homines, quae jubet facienda, pro- 
hibetque contraria, quam nemo ignorat, 
vel si quis eius ignorantiam obtendat, 
non excusatur.** 

* Id. id., ' Comm, on Digest,* ad L. 
vii. (Dig. i. 1, 7) (col. 130), He cites 
Modestinus (Dig. i. 3, 40) : “ Ergo 

omne jus aut consensus fecit, aut 
neoessitas constituit, aut firmavit 
consuetudo. . . . Nam jus quod con- 
sensus fecit, lex est, quae popiili aut 
plebis jussu sancita est, nam lex 
nulla alia ex causa nos tenet, quam 
quod nos ei consonserimus, aut quod 
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, Jus, wliici is made by ' necessity, is in the first place a 
/ ' senatns constfitiim,’’ and' Cnj as cites Pomponins, ‘Digest,’ 1. 
2, 2; W it became difficult for the whole people to bo 
gatliered together on acconnt of their number, it was necessity 
which compeEed men to give the care of the Commonwealth 
to the Optimates. In the second place, it was necessity which 
created the form of “Jns ’’ which is made by the prince; 
it was because the Senate was not equal to the charge of 
ruling the Provinces that the prince was created.^ 

Jus, which is established by long custom, also rests upon 
consent, but it is a tacit and unwritten form of consent. 
Oujas adds that Jus, which is established by necessity, has 
indeed some form of consent, but it is a forced, not a free 
consent, snch as that which makes law (lex) or custom. The 
foundation of the Senatus eonsultum is necessity, that of 
law and custom is will. ^ 


mm civitatem (civitas) constitmt, in 
qua nos nati et educati sumua 1, de 
qnibns, de legibus {Big. i. 3, 32). 
Quid lex ? Communis reipublicae 
sponsio 1. 1 ; de legibus (Big. i. 3, 1), 
et communis consensus omnium simul 
habitantium, consponsio populi, Demos- 
thenes Lib. ii. arvvviiKT} koiv^ ryjs ir6\€<as, 
Et Arist. 6/MoK6yt(rjjLa rijs 
in addit. ad Alex.” 

1 Id. id. id. (col. 130) : “Jus autem, 
quod necossitas fecit, est senatus 
eonsultum, 1. 2 § deinde, de Orig. Jur. 
(Big. i. 2, 2, 9). Cum difficile posset 
populus in unum convenire, aucto 
numero civiura, necessitatem ipsam 
curam reipublicae ad optimates, poii- 
tioros viros, ad senatum deduxisse, 
inde nata senatiis consulta. . . . Nam 
jus quod princeps facit, necessitas fecit, 
Nam non ob aliam rem creamus prin- 
cipem, quern ut decreta faciat et jura 
dot, ut est aperte soriptum in 1. 2 § 
novissimo, de Orig. Juris (Big, i. 2, 2, 1 1), 
dum ait, * Siout ad pauciores (id est, ad 
senatum) vias juris oonstituendi transisse 
vi debate, ipsis rebus dictantibus * (id 
est ipsa rerum necessitate), ita per 


partes ©veniss© (id est paulatim, non 
ut quidam per partes, id est per 
suSragia. Alii per partes, id est per 
factiones). Et roctissime dicitur ab 
Accursio rem a populo venisse ad 
senatum, et a senatu ad populum 
(przncipem) per partes, per vices, 
paulatim pedetetimque. Quid vero, 
iniquit, per partes venit ? ut, inquit, 
necesse ©sset reipublicae per unum 
consuli. Nam senatus non potuit 
sufficere omnibus provinciis regendis, 
ob id constitutus princeps, qui rerum 
omnium esset dominus, quique potes- 
tate caetoros omnes praepolleret.” 

» Id. id. id. (col. 130)! “Verum 
notandum hoc jus, quod firmavit con- 
suetude longa, etiam esse consensum, 
sed taciturn ©t illiteratum. Legem facit 
consensus expressus et literatus, sufiEra- 
gium, conventio, jussum, decretum 
popiili aut plebis. Quinimo et jus 
quod necessitas constituit, in se con- 
sensum habet, sed coactum, non 
liberum, qualis est is qui legem aut 
consuetudinem facit. Senatus consult! 
prinoipium est necessitas, iegis et 
donsuetudinis voluntas.” 
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We turn to Ms more developed theory of the nature of law 
as custom. In another work Cujas discusses this question 
with immediate reference to the famous passage in ‘ Code/ 
viii. 52, 2 ; he maintains that a custom which reason and 
public utility approve, and which has been confirmed by long 
unwritten consent, and by a judgment in the Courts, abrogates 
any law which has ceased to serve its purpose and is of little 
use to the Commonwealth. For no law is bindmg upon men 
unless it has been received by custom; or, as he puts 
it in another place, the force and power of approved 
custom is such that written laws do not bind men unless 
they have been accepted by the judgment of the people, that is, 
unless they have been approved by custom.^ 

This is a very explicit statement of the importance and 
authority of custom as representing the reception of a law 
by the people, Cujas puts this principle, however, in still 
more general terms, in another work, when commenting on 
the famous definition by Papinian of Lex, in ‘Digest,^ i. 3, 1. 
We are bound, he says, by the Laws, for no other reason than 
that they have been received by the judgment of the people, 
and approved by custom, and be cites Aristotle as saying that 
the whole authority, which law has to compel men to obedience, 
comes from custom ; and he cites a writer named Demetrius 
as saying that law is simply custom wMch has been written 
down, and that custom is imwritten law.^ 

Id. id., voL iii., ‘ Paratitla in 52 (col. 1196): “Hie igitnr quaeri- 

Libros ix. Codicis,’ Cod© viii. 52 inns, de vi longae et probatae con- 

(ool. 211): **Ea (Coneuetudo) tamen snetudinis, enjns nna vis sen virtus 
qnam ratio snasit, nt ait 1. 1, ratio haec est, qnod leges ipsae, quae ex 
qnaedam major, et pnblica ntilitas, et scripto constant, nulla alia ex causa 
longum tempus taoito et illiterate nos tenent, quam quod judioio populi 
ommum consensu, et rerum judicat- receptae sint, id est quod etiam con- 
arum firmavit auotoritas, sane abrogat suetudine sint adprobatae.’* 
legem, cujus ratio vel cessavit, vel * Id. id., voL iv., ‘ In Lib. I. Defin. 

ininorest,v©l minus confertBeipublioae, Papin. Ad. 1. 1 ff. De legibus * (Dig. 

quia et deficore videtur lex tanquam i. 3, 1) (coL 1273) : “ Lex enim eat 
obliterata supra quam usus invaluit, et commune praeceptum, communis spon* 
deficiente leg© consuetude sola domin- sio omnium, et recte 1. de quibus 
atur, et legis vim obtinet. . . . Sed ©t (Dig. i. 3, 32), legos nulla alia ex causa 
nulla lex, aliter nos tenet quern si et nos tenero, quam quod populi judicio 
oonsuetudine reeepta sit.” receptae et usu probata© sunt, id est, 

id. id. id., * Comm, on Code,* viii, oommuni sponsione populi, et idem 
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So far, then, Cnjas conceives of law as representing the 
custom and consent of the conamnnity, hnt he also fomaally 
and esphoitly accepts the principle that the people had trans- 
ferred their legislative anthority to the prince. In one work 
he puts this quite dogmatically and simply, that while the 
public and general ancient laws were made by the people, 
or the Plebs, they do not now make such laws, for they have 
transferred their authority to the prince.^ In another work 
he gives a summary of the various forms of Jus, which once 
belonged to the people, but had been transferred to the 
prince.® It should, however, be noticed that in his Com- 
mentary on the ‘ Digest,’ Cujas’ language about the nature of 
the authority of the prince does not seem quite the same. 
In commenting on the account given by Pomponius of the 
origin of the Imperial power, he describes how, by a slow 
process. Borne passed from the authority of a king to that of 
the people, from that of the people to that of the Senate, and 
from that of the Senate to that of one man, not a king, but a 
prince who should be first in the Commonwealth and the 
Senate, but should not take to himself all the right (jus) 
of the people or Senate, but rather should share it.® 

We turn to Cujas’ conception of the relation of the prince 


ipse Arist. ii. PoHt., d vojxos ovdefitav 
0lav 'J‘6 TrUO^odat vjapa rh ^0os, 

id est lex nullam vim habet, qua 
compellat homines ut sibi pareant, nisi 
earn qnam assumit ox more recepto, ex 
conauetudine, quae non conflatur, nisi 
diurno tempore, atque adeo roote 
Demetrius legem nihil aliud esse quam 
consuetudinem scriptam, consuetu- 
dinem esse legem, non scriptam.” 

Cf . Cujas, Opera, vol. iii., * De Feudis,* 
Lib. ii, i (coL 1827). 

^ Id. id., vol. iii., ‘Paratitla in 
Libros ix. Codicis,’ Cod. i. 14 (col. 20) : 
“Ac primum quidem in hoc titulo 
agitur de legibus publicis et generalibus, 
quae antiqua sunt jussa popuU vel ple- 
bis : quales nullao feruntur hodie, pop. 
uli potestate translata in principem.” 

® Id, id., vol. iii., * Comm, on Code,* 


vi. 60 (col. 818): “Jus omne, quod 
populi fuit, translatum est in prinoi- 
pem. Populi fuit leges ferre et per- 
ferre , . , hodie est prinoipis. . , . 
Populus creavit magistratum, hodie 
princeps. . . . Populus indixit bella 
. . . hodie princeps solus. . , . Popu- 
lus a magistratibus appellabatur, hodie 
princeps. . , . Bona vacantia populo 
deferebantur, hodie principi,** 

• Id. id., vol. ii., * Comm, on Digest,’ 
ad L. 2 (Dig. i. 2, 2) (col. 148) : “ Per 
partes. , . . Et lento progressu a vi 
et potestate regis ad populum, a populo 
ad senatum, a senatu ad unum, non 
regem, sed principem quasi in republics 
et senatu primum, qui nec populi 
sibi, nec seuatus jus omne vindicaretj 
sed cum eo partiretur,** 
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to the la w, -when made, that is, to his discussion of the meaning 
of “legihus solutus.” In treating the passage of XJlpian 
(Digest, i. 3, 31), which says, “Princeps legibus solutus est,” 
he says that these words had been understood by the Greeks 
as referring to “penal ” laws, for the prince has no judges ; 
by the Latins as referring to all laws ; but the truth is that 
they only apply to “Leges Caducariae,” not to others; 
even if the prince has not sworn to observe the laws, much 
more, if he has. The people was bound by the laws whioh 
it had made, and therefore, also, the prince upon whom it 
had conferred its authority. The proper meaning of the phrase 
is that the prince has the power of making and unmaking 
laws, but he must only use this power for a just cause and for 
the good of the Commonwealth ; he has also some power of 
rectifying things done without law.^ In another work, 
commenting on ‘ Code,’ vi. 23, 3, he sets out the same judgment 
in much the same terms, and with special reference to his 
own time.* 


^ Id. id., vol. iv., * Observationes,* 
Lib. XV. 30 (col. 1766) : “ Ad 1. prin- 
ceps. De Legibus (Dig, i. 3, 31). 
De legibus poenaris Graeci ita interpre- 
tantur . , . quia scilicet judices non 
habet. Latini, de quibuscunque 
legibus, cum sit, inscriptione legis, ea 
sententia tantum acoipienda de legibus 
caducariis, Julia, et Papia, quae satis 
etiam per se odiosae erant. . . . Sed et 
plerisque aliis prinoipes soluti non 
erant, licet imperii initio non jurassent 
in leges, et multominus si jurassent, 
Quinimo, ut populus ipse suis legibus 
tenebatur, ita princeps, . . . Cadu- 
cariis legibus soluti erant, ex S. C. 
quodam, eorum, quae facta esse Jus- 
tinianus refert, et aliis quibusdam veiuti 
soiemnibiis manumissionum. , . * Quod 
igitur d. L Princeps, et Dio 63, dicens 
hoc se ex Latino sermone transferre 
AtfAufrat r&p non de omnibus 

legibus aocipiendum est. Et quod 
Dio. Chrysostom., principem esse 
r&p piiofop iirrdm . . . ©t idem Jus- 
tinianus in Nov. 106 (Nov. 196, 2, 3) 


60 tantum pertinet, ut intelligatur 
penes principem ess© omnem potes- 
tatem ferendarum vel abrogandarum, 
aut derogandarum legum, ut Augus- 
tinus ait in Epistola quadam, * Im- 
peratorem non esse subjectum legibus 
qui habet in potestate alias leges ferre, 
non temere quidem, sed ex justa 
causa et re publica atque adeo 
confirmanda etiam quae non jure facta 
sunt.’ Ut principem legibus adoptionem 
non jure factam confirmare . . . ©t 
matrimonium statumque liberorum non 
jure quaesitorum ; ©t hoc quidem 
solum est principem supra leges esse. 
Non placet quod de Achille Horatius, 
* Jura negat sibi data, nihil non arrogat 
armis.’ ” 

* Id. id,, Opera, vol. iii., * Comm, on 
Cod.,’ vi. 23, 3 (col. 687) : Principem 
non vindicare hereditatem. . . . Im- 
peratorem, non item, quia defxmcto 
extraneus est. Et addit rationera, 
quia lex imperii solemnitatibus juris 
imperatorem solvent, nihil tamen est 
tarn proprium Imperatori quam legibus 



CHAP. V.] CIVILIANS IN THE SIXTEENTH OENTUET. 317 

It is quite clear that Cujas refuses to admit that the Eoman 
Emperor -was above the law; he recognises, indeed, his legis- 
lative power, but maintains very confidently that he was 


vivere. Et legem imperii vocat earn 
quae primnm August o detulit im- 
perium, nt refert Dioii 3 ''sms Lib. 62. 
Quod Augustum privilegium dicitur, 
leg. uu. ult. de Caduc. toil. (Cod. vi. 
61 § 14, a). Quodque Dionysius 
scribit se transferro ©x Latino sermon© 
X^mvToov rS>v v6{xm' i id ©st solvuntur 
iegibus. Et inde D. Chrisos. in 
Oration© quadam tradit principem 
esse, TfiSi' vofxwv iirdvco. Et similiter 
Justin, in Nov. 16, leges niti principe, 
©t ©ss© ©i submissas, atqu© subjeotas, 
quod soil, in potestat© sit soliua 
principis, ex usu reipublica© leges 
ferre, v©l abrogare, vel derogare, et 
©as ipsum quandoqu© sequi non posse. 
Quapropter aliquando major videtur 
potestas esse principis, quam populi 
fuerit. Populus enim suia Iegibus 
tenebatur, princeps suis legibiis non 
tenetur, . . . Ea ©st lex imperii, 
qua© Augustum solvit Iegibus, maxim© 
si non jiiraverit in leges initio imperii. 
Non solebant enim jurare in leges, cum 
Plinius scribit in Panegyrico ; * jurare 
magistratus quidem in legos, sed enim 
jurisjurandi verba ignota ess© prin- 
cipibus,’ Nisi cum magistratus cogunt 
jurare in leges. 

Hodio quia princeps statim initio 
imperii jurant in leges, tantum abest, 
ut Iegibus soluti sint, quin quam 
maxime Iegibus obstringantur ox suo 
jurejurando. Et ut soluti sunt prin- 
cipes Iegibus, tamen ut inquit 1. 3 
(Cod. vi., 23, 3), nihil est tarn 
proprium principatus quam secundum 
leges vitam degore. . . , Et eleganter 
Impp: Severus ot Anton, in § ult. 
Inst, quibus modis testament a in* 
firmentur (Inst. ii. 17, 8), licet, 
inquiunt, soluti simus iegibus, tamen 
Iegibus vivimus. Et elegantius, 1. 4. 
De Legibus (Cod. i. 14, 4), predarum 
esse efc dignum vocis principis, profi- 


tentis s© legibus alligatum esse, ©t de 
auctoritate legum pender© auctori* 
tatem principis, et revora majus esse 
imperio legibus submitter© im- 
perium, . . . (Gol. 688), Contra tamen 
invenio in quibusdam legibus omnino, 
ita esse solutes principes, ut nec secun- 
dum leges vivant. Invenio solutum 
esse principem legibus caducariis, 
Jtdia nempe et Papia, 1. quod princ. 
d© leg. 2 (Dig. i., 4, 1), Si tibi re- 
lictum sit legatum et hominem ex- 
emeris i. mortuus fueris, antequam 
dies legati cederet, caduc um fit lega- 
tum. Sed si legatum relictum sit 
principi, et is obierit, quod omnes 
obire oportet, antequam dies legati 
cederet, legatum non fit caducum, sed 
cedit heredi principis. Et hoc est 
quod ait 1. princeps de legibus, ‘ Prin- 
ceps legibus solutus est.’ (Dig. i. 
3, 31.) Nam diligenter attend© ad 
incriptionem legis quae ©st Ulpiani ex 
quatuordicim ad legem Juliam et 
Papiam, quae sunt legos caducariae, 
Princeps ergo est legibus solutus, 
i. 1, Julia et Papia, non omnibus legi- 
bus. . . . Neo vivere dicam unquam 
generaliter esse verum quod ait 1. 
princeps. (Dig, i. 3, 31) cum id tantum 
sit accipiendum, specialiter de lege 
Julia et Papia, non de legibus omnibus, 
et tamen maxime id aifirmabo cum 
erit princeps, qui juravit in legem; 
et quod contra legimus in plerisquo 
auotoritatibus ‘ Principem ess© supra 
logern,* hoc eo portinot ut intolligatur 
principem habere potestatem ferendi 
©t abrogandi leges, non temore quidem 
sed ex justa causa et e repubiica. 

Ac consequenter posse principem 
confirmare quae non jure facta sunt, 
ut legimus adoptionem non jure 
factam a principe confirmari . . , ©t 
matrimonium injustum, statumque 
iiberorum in Jure quaesitorum, a 
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normally bound to obey the law so long as it was law ; and 
it must be observed that Oujas says in tbe passage last quoted 
that tlie |)rinces of tbe modern world were bound by tbe oatb^ 
wMob they took on tbeir accession, to obey tbe laws ; that is, 
it is clear that besides wbat be conceived to be tbe rational 
and critical interpretation of tbe Jurisprudence of tbe ancient 
world, be bad no doubt about tbe constitutional principle 
of bis own time. It may also be observed that Cujas very 
empbatically asserts that it is a mere error to maintain that 
tbe prince bas ‘‘property/’ in tbe strict sense of tbe word, 
in that wbicb belongs to tbe private individual; be bas 
rights over it “ imperio/’ but not “ dominio.” ^ 

We think that it is plain that in Prance from Alciatus to 
Oujas, a number of tbe most important Civilians of the 
sixteenth century maintained a conception of Law and its 
relation to tbe prince very diHerent from that of tbe Italian 
Civilians of tbe fifteenth century, and even from that of tbe 
Civilians of tbe fourteenth century. 


We must also observe that one of tbe most important 
Civilians of tbe century in Germany, Zasius, a native of 
Zurich, but for many years Professor of Eoman Law in tbe 
University of Freibmg in tbe Breisgau, during tbe first part of 
tbe sixteenth century, represented in some important points 
tbe same principles as Alciatus and tbe French Civilians with 
whom we have just been concerned.^ 


principe confirmari. . - . Legiraus eos 
poenae veoiam facere et abolere crimen 
xndulgentia ©t benignitate stia. Eos 
ex causa etiam veniam legibus facere. 
Et hoc solum est, quod dicitur princi- 
pem esse supra leges : non placet, quod 
de Achille ait Horatius, ‘ Jura negat 
flibi data, nihil non arrogat armis.* 

* Id. id., vol. V., ‘ Observationes,* xv. 
SO (OoL 1755) : Verum ne abutimur 
etiam ilia sentenfcia ‘omnes esse prin- 
cipis/ ex L 3 C. De quadr. praesc. (Code 
vii. 37, 3) cujus mens haee ost, ut 
omnia tam fiscaiia quam patrimonialia, 
d© quibus in ea lege agitur, principia 


esse intelligamua*. At et juris oivilis 
Seneca hanc vocem esse ait : ‘ omnia 
regis esse, etiam qua© sibi quisqu© 
privatus habet et possidet,' quam tamen 
ita exoipit reotissime, * ut omnia rex 
imperio possideat, singuli dominio." 

Neo enim quae tua sunt, principia 
sunt ; aut oerte tua sunt, aut certe tua 
non sunt, quoniam dominium in soli- 
dum duorum esse non potest, et com- 
munia quoque esse inter se et princi- 
pem dixerit nemo, ©t fiscalia quoque 
ipsa proprio prinoipis non sunt.’* 

* For an account of his life and 
work of. the excellent work of Stintzing, 
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We find some important ■ j-adgments in Ms Commen- 
taries on the ‘Digest/ and we have, in one of his 

Consilia,’’ a detailed discussion of the question whether 
the Emperor could interfere with a judgment of the Reichs 
Kammer-Gericht by an Imperial writ or brief. 

Zasius uses the strongest terms to describe the Potestas 
immensa ” of the Emperor ; he is a living law, and what he 
decrees as law, or decides in judgment, is held to be law. 
He is '' legibus solutus,’’ and can make law solus ’’ ; whether 
Zasius meant by this that he can issue laws by his own 
authority, or that he is the only person who can make law, 
is not clear. ^ 

We must not, however, be misled by these high-sounding 
phrases. Zasius goes on at once to say that the Roman 
prince, if he has made any contracts or agreements even with 
private persons, is bound by them ; for, though God has 
placed the laws under the control of the prince, he has not 
done this with contracts ; they belong to the Jus Gentium '' 
and are founded on natural reason. This, he maintains, is 
the common doctrine of the “Juris Periti,’’ such as Cynus 
and Baldns, and he relates it to the tradition of feudal tenures.^ 
Zasius returns to this question of contractual obligations in 
Ms treatise, ‘ In usu feudorum.’ ^ 


‘Geschichte der Popularen Literatur 
des rOmischen uud canonischen Rechts, 
in Deutschland.* 

1 Zasius, * Opera Omnia,’ Frankfort, 
1590, vol. i. ; ‘ Comm, on Digest,* 
i. 2, 2 (p. 124) : “ (Ratum esset) 

Ex quo eoiligitur, principis Romani 
potestatem esso immensam ; est enim 
lex animata in terris. , . . Et quid- 
quid stafcuerit, aut sententiam dando 
decreverit, ceteris paribus pro logo 
servatur . . . ipse enim siout est legi- 
bus solutus ita solus legem condere 
potest.’* 

* Id. id. id. id. : “ Contractus tamen 
si quos princeps Romanus etiam 
privatis personis perfecerit, eum obli* 
gant ut fidem conventionis servare 
cogatur. Licet enim Deus principi 


subjecerit leges, non tamen subjeoit 
contractuum vincula, quae juris gen- 
tium sunt, naturalique ratione con- 
sistunt, et praecipue in prinoipe bonam 
fidem requirunt. Quae est communis 
jurisperitorum doctrina, Bald. Cynus. 
Doctor. . , . Unde nimis improvide, 
ne quid durius dicam, nuper quidem 
exdootor auHcis contrarium respon- 
derat, Nec porro tutum mihi videtur 
quod Jacobus de Sane to Georgio in 
practica feudorum, in princip. assemit, 
principem Romanum auferre vasallo 
feudum posse. Cum enim vim con- 
tractus feuda habeant, stare oontrsetui 
princeps tenebitur.” 

* Id. id,, vol. iv„ ‘ In usu fesu* 
dorum,* pars. vii. 56 (p, 87). 
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He also mamtains tliat the priHce^s aetions mmt be 
conformed to reason and equity, and he cites not only the 
well-known stories about Trajan and Agesilans, but also the 
rescript of the Emperor Anastasins, which instructs the 
administrators of the Empire that they were not to pay any 
heed to rescripts or pragmatic sanctions which were contrary 
to the general law or to public utility.^ 

Easins considers this question further in a passage in which 
he discnsses what is meant by the phrase "‘legibns solntns/' 
Does this, he asks, mean that the prince can act contrary 
to the law and annnl the Civil Law? The Canonists, he 
says, maintain that this was true of the Pope ; it would thus 
be true also of the Emperor ; but this assertion, he says, 
never pleased him, for varions reasons, and especially because 
laws (jura) are given by God through the mouth of the prince. 
He considers that some laws may be suspended in particular 
cases, and that this is done by a non obstante clause. 
But again, he says, if the prince should annul a man’s legal 
rights without due cause, his action is null and void, even 
though he does it in the form of a law or decree. This is the 
law of Germany, and he says that he had heard a judgment 
given against the prince in the prince’s “ consistory.” ^ 


^ Id. id., vol, i., * Comm, on Digest,’ 
i. 2, 2 (p. 124) : “ Et in universum, 
princeps nihil admittet qnod rationi 
obviet et equitati, ut est eligantissimus 
text, in Leg. Digna Vox. (Cod, i. 14, 4). 
Licet enim absoluta potestas legibus 
non ligetnr, ut supra diximua, ea 
tamea potostate abuti non debet : 
quanto enim est sna potestas immensior, 
tanto magis aequitatem exigit et 
justitiam, quam in primis colere et 
colendam praescribere debet. . . . In- 
gignis extat B. Trajani sententia . . . 
denique optime Rex Ageeilaus . . , 
quod et imperat or Anastasins salubriter 
sancivit in 1. fin. C, si quid contra jus 
(Cod. i, 22, 6) ; quern textum utinam 
doctores pro suo quisque, vel commodo 
vel ingenio, non ita distorquerent.’* 
(The text of Code L 22, 6, reads : 


“ Omnis oujuscunque majoris vei 
minoris administrationis universao 
nostrae reipublieae judices monemus, 
ut nullum rescriptum, nullam prag- 
maticam sanctionem, nullam sacram 
adnotationem quae generali Juri vei 
utilitati publicae adversa ess© videatur, 
in discoptationem cujuslibet litigii 
patiantur proferri, sed generales sacraa 
constitutionos modis omnibus non 
dubitent observandas.”) 

* Id. id., Opera, vol. i., * Comm, on 
Digest,’ i. 3, 31 (p. 167); Sed quia 
in L. nostra principem ab omnibus 
absolvisse legibus, et leg© positiva, 
quaero an per hoe princeps possit 
facere contra legem : an possit tollere 
Jus civile; Certe Cauonistae hoc 
tenent de Papa, quod possit tollere 
jus positivum . , . et sic etiam hoe 
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This reference to a deiBnite case in the Conrts is of great 
interestj and it seems probable that this is the ease' which, 
as we haye said, is dealt with at length in one of basins’ Con- 
silia/’ which has happily been preserved. The plaintiff had, 
many years before, brought a case against the defendant 
in the Eeichs Kammer-Gericht, and the Court had ordered 
the defendant to pay a certain sum of money to the plaintiff. 
The defendant had then taken the matter to the Emperor 
Maximilian, who issued a mandate, de plenitndine potestatis 
et ex certa scientia,^’ annnlling the judgment. After further 
negotiations, a compromise had been arrived at, by which 
the plaintiff was to receive 1000 florins, but this was never 
paid. On the death of Maximilian, the plaintiff applied for 
the execution of the original judgment.^ 

Zasius begins by laying down two general principles, the 
first that the Emperor could not override the judgment of 
the Court, and the second, that the Emperor was hound by 
his contract. 

He recognises that there had been much discussion about 
the effect of the use. of such phrases as “ex plenitudine 
potestatis ’’ and “ ex certa gcientia,’’ when employed hy 
the Emperor in his briefs or writs, but he is himself quite 
clear that the prince could not annul “Ees Judicata’’ hy 
the use of such phrases. He had always held, and still main- 
tained, whatever other doctors might say, that the prince 
could not, by his “ plenitude potestatis ” or his “ certa 
scientia,” or in any other way, annul the lawful right (jus) 
which a man might demand, except for some great public 
cause. The authority of the prince is of the largest kind, 


imperatori esset permissum. Sed mihi 
nunqiiam placmt ista assortio, per 
multas rationes quas jam obmitto, 
et maxime, quia jura sunt divinitus 
per ora principum promulgata, tit 
dicunt patres in decretis. Bene 
credo quia aliqua jura ex causis possint 
in particular! toili, vel contra eas 
indulgeri, quod quotidie fit per clausu- 
1am non obstante. . . . Quapropter 
si princeps noceret tollendo mea jura, 

VOL. VI. 


hoc non valerefc, causa non apparente, 
etiamsi hoc per modum legis, dooreti, 
aut statuti faceret, contra doctrinam 
Baldi in 1. 2 C. eod. : et ita servat nostra 
Germania integritatem legis : et vidi 
ita judicari in Consistorio Principis 
contra Principem, securi quo pseto 
adulentur vel Itali vel alii principibus.”’ 

^ Id. id., vol. vi. “ Consilia *’ Liber 
ii. 10 (p. 127). 


X 
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for the protection of his subjects, but an authority to injure 
them, belongs not to a prince, but to a tyrant. He dismisses 
rather contemptuously the contention that it must always 
be presumed that the prince had some Just reason for his 
action, and contends that the use of such phrases as ‘‘ pleni- 
tudo potestatis,’’ &c., had become so much a matter of con- 
vention that no great force could be attributed to them. 
He concludes, therefore, that the prince could not take away 
a man’s lawful rights by the use of such phrases.^ 


^ Id. ad., ii. 10: 1. “ Praemitto pro 
indubitato, quod sentontia diffinitiva, 
a domino judice Camerae lata, vim 
habet roi iudicatae . . . quod igitur 
per sententiam diflinitivara procerum, 
Imx>orii Cesaris nomine decisuin est, 
refricari alio proceasu non debet, . . , 

4. Secundo praeniitto, principem 
Eomanum suo contractu Hgari, sicuti 
privatum aliquem. Deus enim qui leges 
mere positivas principi subjecit, eundem 
subjecit contractibus. . . . 

6. Et quod princepa Romanus 
contractu eatenus obligalur, ut nec 
plenitudo potestatis, nec ulla urgons 
clausula eum eximat, tenet Philippxis 
Decius. . . . Idem Peciua , . . qui 
dicit Principem licet lege positiva 
non obligetur, tamen dictamine rationis 
subici. , . . 

His sio praemissis, aliqua ex 
actis mihi present at is dubia colligere 
volui, quae vidobantur magis necossaria 
ut dividerentur. Prime an princepa 
de plenitudino potestatis, et ex certa 
soientia, per sua mandata, rem judi- 
catam a domino auctore obtentam 
cassare et annulare potuorit. ... 

Broviter igitur agentes, diximus 
mandata hujusmodi titulo Gaesaris 
emissa, quamvis ex plenitudino potes- 
tatis et ex certa scientia oxiorint, rem 
judicatam predictam cassari non 
potuissa, neo esse cassatam, quod 
muitipliciter probari potest. 

7. Et prime quicqiiid dicant doctorea 
in hoc punto, ego semper tenui et 
tenei quod princeijs, noc ex pleni- 


tudme potestatis, nec ex certa scientia, 
sed nec ullo alio mode, jus alteri 
quaesitum toller©, vel infirmar© possit, 
nisi boe ingens publicae utilitatis 
causa urgeret. ... 

10. Proindo eiusdem leges a doc* 
toribus male in argumentum trahuntur, 
quasi principis Romani absoluta potes- 
taa ad jura privatomm violanda se 
extendat. Scio bene principis potes* 
tatem ad tutelam subditorum, ad 
justitiam asserendam esse amplissi- 
mam: caeterum ut injuria subjectis 
jfiat, illic principis potestatem non 
agnosco, sed tyranni. ... 

11. Nec obstat quod ex dootoribus 
aliqui putant, causam justam in 
principe semper praesumi. ... Si in 
Gaesaris mandatis absurda, non veri- 
similia, item impertinentia et qua© 
prima front© iniqua apparent, con- 
tinentur, et princeps in mandatis et 
clausulis hujusmodi ©mittendi esset 
facilis, jam justa causa presumi nec 
deberet nec posset. . . . 

13. Accedat quod cum hujusmodi 
clausula© plenitudino potestatis ©t 
certae scientiae, hoc tempore velut 
ex styii consuotudine, in omnibus 
prop© imperialibus literis, ut divus N. 
alio quodam loco fatetur, inseri et 
saopenumero impertinenter asseribi 
consueverint, non est tanta in eis vis 
ponenda. . . . 

16. Et ut finiam, si a justitia 
Justus dicitur, et principem Bomanum 
justum esse neeesse est, conaequitur 
ut in ©o justitiam residare dice* 



CHAP. V.] CIVILIANS IN THE SIXTEENTH OENTOBY, 


323 


TMs is important, but it is not all that Zasras' has to say 
so far he has argned on' general grounds that the Emperor 
could not override the Judgment of a Court of Law, or violate 
the clear rights of any subject, by invoking some supposed 
absolute authority. He goes on to contend that in this par- 
ticular case the Emperor Maximilian was bound by a Con- 
stitution of his own. He describes the Diet held at Worms 
in 1495, and says that Maximilian promulgated a Constitution 
that he would not obstruct the proceedings or judgments of 
the Eeichs Kammer-Gerieht, nor evoke its cases to himself, 
nor annul, nor suspend its decisions, and that he had confirmed 
this Constitution on several later occasions. This Constitution 
had received the force of a contract by the Emperor’s oath 
to observe it, and the Emperor is bound by his contract.^ 

He sums up, therefore, that the authority of the Roman 
prince does not extend to injustice ; although he is free from 
merely positive law, he is subject to reason and the Divine 
Law, the right (jus) claimed by another which belonged 
to the Jus “IJ^aturale” or ‘‘Gentium” could not be taken 
away by any words of the Emperor, such as “ de plenitudine 
potestatis ” or “ ex certa scientia,” except for some obvious 
public cause ; the use of such phrases in the Imperial writs 

mus. ... At cum justitia uniucique sum judicii Camera© imperii, in ejus 
tribuit quod suum est, quomodo processibus et sentontiis non impedire, 
princeps alteri quod suum est auferet ? neo ad se avocare, irritare, suspendere, 
Quomodo injuriae ab eo nascentur a aut ulla via, sive appellationis, suppli- 
quo jura processerunt ? cationis aut restitutionis, ad sese 

16. Becte ergo concludo quod per trahere, aut rescindere velit, 
clausulas supra dictas quantumcunque Quamoonstitutionemseu ordinationem, 
sinum efiundant, alteri quod suum dicitur Divus Caesar verbo majestatis 
est, sine ratione, immo contra rationem, seu dignitatis suae promisisse : vero 
pro solo voluntatis et potentiae libito, existente quod eandera ordinationem 
auferri non possit.” Caesar in aliis sequentibus imperii 

^ Id. id. id. : “ 26. Tertia ratio consessibxis saepe renovaverit, sicxiti et 

sumitur a contractu seu constitutione novissime de anno, &c., 10, in civitate 
Divi Caesaris N. Nam in facto naihi Augusta factitatum esse fertur, prout 
refertur, quod Caesarea majestas ante ex actis apparet. Cum igitur divus 
complures annos cum principibus, Caesar se dictam ordinationem servara 
proceribus, iegationibus et statibus promiserit, non est dubium quin in 
sacrosaneti imperii Romani dum con- vim contractus transient. . . , Sod 
ventus imperii Wormaciae baberentur, supra in socundo evidentiali evicimus, 
constitutionem et ordinationem fecerit, Oaesarem suo contractu obligari et 
quod sua majestas statum et proeur- subfci.” 
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has tMrefore significance. Tlie Bmperorj thereforej 
cannot annul tjhie ‘‘ res judicata ’’ in. tlie case under discussion^ 
and more especially because be was boxmd by Ms own contract 
made witb tbe Empire. He concludes, tberefore, that tbe 
Court should order tbe judgment given before in favour of 
tbe plaintiff to be carried out.^ 


We shall have occasion in later chapters to deal witb some 
other important jurists of the sixteenth centmy, specially 
witb Bodin, Peter Gregory of Toulouse, Barclay, and Altbusius, 
but primarily as political writers, not jurists, it seems to us 
better to treat them from that point of view. 

In this chapter we have endeavoured to put together some 
observations on the political theory of some important 
Civilians of the sixteenth century, mainly in Prance, and 
we think that we have done enough to make it clear that they 
represent a position different in some respects from that of 
the Civilians of the fourteenth and fifteenth centuries, and 
analogous rather to that of some of the most important 
Civilians of the thirteenth century, like Azo and Hugolinus. 


1 Id. id. id., 67 : ** Epilogando igitur, 
et velut sub summario recolligeudo 
quod supra diffuse scripsimus: cum 
Principis Eomani potestas ad injiua'' 
titiam exteadi nec debeat noc possit, 
scilicet quod prinoeps etsi sit lege mere 
positiva solutus, rationi tamen et 
juri diviao subjectus sit : nec alterius 
jus quaesitum, quod de jure naturali 
vel gentium prodidit, auferri per princi- 
pem possit, ne de plenitudine quidem 
potostatis, vel certa scientia, nisi 
fortassis ex causa publicae utilitatxs 
princeps moveretur, et de ea manifeste 
appareret ; et constet quod dictae 
clausulae, pleaitudiais et scientiae, 
passim sine delectu in prinoipalibus 
litteris inculcari consuetae, non ita 


multum operentur, id quod Divus 
N. ultro per Hteras suas confessus est : 
et maxime predictae clausula© nxillam 
prorsus habeant efificaciam si constet 
principi esse obreptum ; bisque con- 
sequens sit quod Divus Caesar supra- 
dictia mandatis ab ©o obreptiti© ex- 
tortis, rem judicatam domini actoris 
tollere et cassare nec potuerit nec 
voluerit, attento precipue contractu 
et ordinatione sua cum imperio 
facta. . . . Concludimus, partes dom- 
ini judiois et dominorum assessorum 
esse, ut sententiam et rem judicatam 
praedictam, juxta petita domini act- 
oris, esse exequendam pronimcient, ©t 
©xequantur.** 



PART IV, 


THE POLITICAL THEOIY OF THE lATM 
SIXTEENTH CENTUEY. 


OHAPTEE I. 

THE SOTJBCE AKD AIJTHOEITY OF LAW. 

We Lave so far been dealing with the history of political 
theory and ideas in the first part of the sixteenth century, 
for it appears to ns that it is wise to distinguish in onr treat- 
ment between the earlier and the later part of the century. 
How far indeed there are any important differences between the 
general character of the earlier and later conceptions we shall 
have to consider, but it is obvious that in the second half 
of the century there was a great deal more political writing. 
The fact is obvious, and some of the causes are obvious and 
apparent, for the last fifty years of the century were full of 
the clamour and noise of civil war and revolutionary move- 
ments. We may say at once that it seems clear to ourselves 
at least that these movements had no relation at all to what 
is called the Eenaissance,’^ whatever that word may mean, 
and that the great revival of religion, the Eeformation, or 
what is called the counter-reformation, was only, and only in 
part, the occasion and not the cause of these movements. 

As von Eanke long ago pointed out, the great international 
conflicts of the sixteenth century were not caused by the re- 
ligious movements, but only sometimes crossed and some- 
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times deflected them; and the same thing is trae of the 
political principles and theories. It. is at first sight a curious 
thing to find a Scottish Protestant like George Buchanan 
expressing almost the same judgments in political theory as 
the Spanish Jesuit Mariana ; but the fact is that the difference 
of religions belief, as such, had little or no relation to political 
conceptions. 

Ail this, however, we shall have to consider; the fact is 
that, whatever the reason may have been, there was a great 
ontbnrst of energetic political theory in the second part of 
the sixteenth century, and onr business is to examine this, 
and to consider what were the relations of this to the traditional 
conceptions of the Mddle Ages, 

We thought it well to begin the preceding part of this volume 
by drawing attention to a work which seems to us to be in 
many ways very representative of the normal attitude of men 
in the sixteenth century to political authority — ^that is, de 
SeyssePs ^La Grant Monarchic de France,^ a work written 
apparently with no specially controversial intention, and we 
pointed out that, to him, the Government of France was a 
monarchy indeed, but limited by the various laws and organisa- 
tions of the country. 

In 1583 there was published in England (but it had been 
written apparently in 1562) the work entitled ^ De Eepublica 
Anglorum,^ by Sir Thomas Smith, a man of large and varied 
experience of public ofiice, an Ambassador, a Privy Councillor, 
and a Secretary of State.^ This work also appears to have 
bean written without any special controversial intention, 
and we think that a consideration of the main prin- 
ciples set out in this work may serve to indicate some of 
the normal concej^tions of Englishmen about politics, and 
especially their conception of the place and authority of law. 

After describing the six forms of good and bad governments 
in the terms of the Aristotelian tradition, ^ he goes on to deal 
in more detail with the contrast between the king and the 

1 Of. J, W. Allen, * Political Thought * T. Smith, * D© Repubiica Anglo- 

in the Sixteenth Century/ p. 263. rum/ i, 3. 
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t3T’aiit. The king he describes ■ as one who by inheritance 
or , by election .has received the Crown with the consent 
of the people, and who governs it ' by its Jaws, to/' the 
benefit both of the conntry and of himself. The tyrant, on 
the other hand, is one who rules without the consent of the 
people, who makes and unmakes laws at his pleasure, without 
the advice of the citizens, and who puts the advantage of 
hiniseif and his kindred before the common good.^ 

He goes on to say that this tyrannical power was given, 
as it was said, to the Eoman emperor by a decree of the 
people, and some say that the same power belonged to the 
King of France and some of the Italian princes, that they 
possessed the power of making and unmaking laws, and of 
imposing taxes without the consent of the people ; he adds 
that it was said that it was Louis XI. who first changed the 
administration of the French kingdom into this absolute 
and tyrannical power. There are, he says, some who main- 
tain that this was not a form of tyranny but the proper form 
of monarchy. Smith, however, regards such an unlimited 
authority as one which might be valuable in time of waor, 
but is in time of peace dangerous to the people.^ 


1 Id. id., i. 7 : “ ‘When one person 
beareth the rule, they define that to be 
the estate of a king, who by succession 
or election, commeth with the good 
will of the people to the government, 
and doth administer the common 
wealth by the lawes of the same and 
by equitie, and doth seeke the profit 
of the people as much as his owne. 

A tyrant they name him, who by 
force commeth to the Monarchy against 
the will of the people, breaketh lawes 
alreadie made at his pleasure, maketh 
other without the advise and consent 
of the people, and regardeth not the 
wealth of his communes but the ad- 
vancement of him selfe, his faction, and 
kindred.” 

* Id. id., i. 7 : “ The Emperors 

claime this tyranicall power by pre- 
tence of that Rogation or plebiscitnm, , 
which Caius Caesar or Octavius ob- 


tained, by which all the people of Rome 
did conferre their power and authority 
unto Caesar wholly . . . Some men 
doe judge the same of the Hinges of 
Fraunce, and certaine Princes of Italie 
and other places, because they make 
and abrogate lawes and edicts, lay on 
tributes and impositions of their own 
will, or by the private counsell and 
advise of their friends and favourites 
only, without the consent of the 
people. 

The people I call that which the 
word * populus ’ doth signifie, the 
whole bodie and the three estates of 
the commonwealth ; and they blame 
Lewes the XL for hindering the 
administration royall of Fraunce, from 
the lawfull and regulate raign to the 
absolute and tyranicall power and 
government. . . . 

I. 8 : Others do call that kinde of 
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Is a very emphatic and important statementy that in 
normal political' society, and in its normal circumstances,' it 
ishhe La-w.and not the prince -which is supreme.' This is the 
conception of Bract on and of Eortescue, and, as in Fortesoue, 
the statement receives a greater emphasis by the reference 
to France, while Smith, like Fortescue, thinks of the French 
conditions as being recent developments. 

It is interesting to compare the conceptions of Sir Thomas 
Smith with those expressed in the contemporary work of 
Francis Victoria, who was a Dominican and Professor at 
Salamanca. Victoria has a high conception of the nature 
and place of the king and his legislative authority, but he 
also sets out in very dogmatic terms his judgment that the 
king is bound by the Law. Some, he says, contend that the 
king is above the whole commonwealth, and that no one 
can be bound except by a superior ; but it is clear that the 
king is bound. The laws of the king have the same authority 
as those which are made by the whole commonwealth, but 
laws made by the whole commonwealth are binding upon all 
men. It is open to the king to make laws or not, but it is 
not open to him to be bound or not. As in contracts, a man 
may or may not enter into a contract, but when it is made 
it binds him.^ 

administration which the Greekes do Inte and nncontrouled anthoritie, with- 
call va./j.&a<n\€7avi not tyranny, but out swelling into too much pride and 
the absolute power of a king, which insolence.** 

they would pretend that everie king ^ Franciscus Victoria, ‘ Relectiones 
hath, if he would use the same ; the De Potestate Civili,’ xxi. : “ Queritur 
other they call ^acriXeia vofiiKij^ or tamen, an leges civiles obligant legis- 
the royal power regulate by lawes. latorem, et maxime reges. Videtur 
Of this I will not dispute at this time, enim aliquibus quod non, cum sint 
But, as such absolute administration supra totam rempublicam, et nullus 
in time of warre, when all is in armes, possit obligari nisi a superiore : sed 
and when law-es hold their peace certius et probabilius est quod obli- 
becauae they cannot be heard, is most gentur. 

necessarie: so in time of peace, the Quod probatur primo: quia huius- 
same is very daungerous, as well to modi legislator facit injuriam reipub- 
him that doth use it, and much more iicae, et reliquis civibus, si, cum ipse 
to the people upon whom it is used : sit pars reipublicae, non habeat partom 
whereof the cause is the frailtie of oneris, juxta personam tamen suam 
man’s nature, which (as Plato saith) et qualitatem, et dignitatem. Sed 
cannot abide or beare long that abso- ista obligatio est indirecta, et ideo 
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Tlie principles of government wMoh are set out by Sir 
Thomas Smith may be conveniently compared with those 
which had been laid down a few years earlier, that is, in 1556, 
by Bishop Ponet in his work entitled Short Treatise of 
Politike Power.’ Ponet certainly shows no signs of the influ- 
ence of that theory of the Divine Eight of Kings with which 
we have dealt in a previous chapter, but sets out with singular 
clearness the same constitutional traditions as Sir Thomas 
Smith, Like him, he rei^eats the Aristotelian description of 
the three good governments — ^the Monarchy, Aristocracy, and 
Democracy ; but adds, And where all together, that is, 
a king, the nobilitie, and the Commons, a mixte state, which 
men by long continuance have judged to be the best of all ; 
, . . but yet every kynde of these states tended to one ende, 
that is, to the maintenance of justice, to the wealthe and 
benefit of the hole multitude, and not of the superiour and 
govemours alone” (Ponet, ^ Short Treatise,’ Part I.p.7). Ponet, 
however, also deals with the subject of the relation of political 
authority to God, and in Part II. he asks the question whether 
kings, princes, and other governors have an absolute power 
and authority over their subjects. Porasmuch as those 
that be the rulers in the world, and wolde be taken for Goddes 
(that is, the ministers and images of God here in earthe . . .) 
clayme and exercise an absolute power ... or prerogative 
to doo what they lust, and none may gaynesaye them ; to 
dispense with the laws as pleaseth them, and freely and 
without correction or off ence doe contrary to the lawe of nature 
and other Goddes lawes, and the positive lawes and customes 
of their countreyes, or breake them : and use their subjectes 
as men doe their beastes, and as lords doe their villanes and 
bondemen, getting their goods from them by hooke and by 

aliter probatur. Nam eandem vim popular! regimine plebiscite obligant 
habent latae leges a rege, ac si f erantur ipsum populum : ergo similiter leges 
a tota republica, ut supra declaratum regiae obligant ipsum regem : et licet 
est. Sed leges latae a republica obli- sit voluntarium regi condere legem, 
gant omnes, ergo etiam si f erantur a tamen non est in voiuntate sua non 
rege, obligant ipsum regem. Et con- obligari, aut obligari. Sicut in pactis. 
firmatur, quia in aristocratico prinoi- Libere enim quisque paciscitur, pactis 
patu, senatus-consulta obligant ipsos tamen tenetur.” 
senatores, authores illorum, et in 
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crooke, mtli ^ sic. volo sic jubeo/ and ^ speading it to ' the 
destruction of their' snbjectes; the miserie of this tyme re- 
qmrith to exam 3 me whe doe it rightfully or wrong- 

fully ’’ (Id. id., Part IL p. 17). 

He answers the question first hy pointing out that political 
authority was ordained by God Himself, to the end that 
justice should be maintained by men. Before, ye have 
heard how for a long tyme, that is until after the general 
flood, there was no civille or politike power, and how it was 
first ordayned by God Himself, and for what purpose He 
ordayned it : that is (to comprehende all briefly) to mayntene 
justice : for every one, doing his deutie to God, and one to 
another, is but justice ” (Id. id., Part. II. p. 18). 

It is, however, his constitutional principles which are 
most fully and emphatically developed. He asks the question 
again, whether kings and princes have an absolute authority 
over their subjects, and answers confidently : Ye have 

heard also, how States, Bodies politike, and Commonwealths, 
have authority to make lawes for the maintenance of the 
Policie, so that they be not contrary to Goddes lawe, and the 
lawes of hTature, which if ye note well the question before 
propounded, whether kings and princes have an absolute 
power, shall appear not doubtful, or if any wolde affirm it, 
that he shall not be able to maintain it (Id. id., Part II. p. 18). 

And this leads him to make the same distinction, with 
which we are familiar in Portescue, between those States 
which are governed by laws made by the prince, and those 
in which the community has retained the legislative power in 
its own hands. There are two kinds of princes, the one, 
who alone maye make positive laws, because the whole State 
and body of the country have geven and resigned to them 
their authoritie so to do. Which nevertheless is rather to be 
oompted a Tiranne than a king. . • . And thother be suche 
unto whom the people have not geven such an authority, but 
keep it themselves j as we have before sayed concerning the 
mixte State (Id. id., Part. II. p. 21). 

Ponet recognised that the Eoman Empire had the first 
character, but this Empire had long ceased to exist, and he 
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exclaims iinpatiently, “ I beseech thee, what oertayntie should 
there be in anything, when all should depend on one’swill and 
affectione f (Id. id., Part II. p. 24). 

He had already pointed out that it was just in order to 
prevent the oppression of the members by the head, that the 
various constitutional forms had been created in various states : 
Ephors in Sparta, the Tribunes in Eome, the Council or Diet 
in Germany ; in Fraunce and England, Parliamentes, wherein 
there mette and assembled of all sortes of people, and nothing 
could be done without the knowledge and consent of all 
(Id. id., Part I. p. 10). 

In a later section of the treatise Ponet considers the 
question whether it is lawful to depose a wicked ruler and to 
kill a tyrant, and his answer is very explicit. He cites the 
deposition of Chilperic by the Pope, the depositions of 
Edward II. and Eichard 11. in England, and the recent 
deposition of the King of Denmark, and he urges that the 
reasones, argumentes and lawe that serve for the deposing 
and displacing of an evil governour, will doe as muche for 
the proofe that it is lawful to kill a tiranne (Id. id., Part 
VI.). 

With special reference to England, he says that it pertained 
to the authority of the High Constable, not only to summone 
the king personally before the Parliament or other Courtes 
of Judgment (to answer and receave according to justice), 
but also on just occasion to commit him unto warde ” (Id. id., 
Part VI.) ; and in more general terms, Kings, princes and 
governours have their authoritie of the people, as all lawes, 
usages and policies declare and testifie . . . and, is any man 
so unreasonable to denie that the hole male do as much as 
they have permitted one member to doo f or those that have 
appointed an office upon trust, have not authoritie upon 
juste occasion (as the abuse of it) to take awaie that they 
gave f ’’ (Id. id.. Part VI.). 

The only limitation he makes is that no private person 
may kill the tyrant except by public authority, except in the 
case that the public authority is utterly negligent ; but the 
prince, committing crimes against any of his people, such as 
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miHdery theft^ &c., should be punished like any other 
criminal (Id. id. id,). 

The theories of Ponet are, especially in this last part of 
his treatise, developed in terms far removed from Sir Thomas 
Smith’s restrained and judicious manner, bnt the substance of 
his constitutional position is the same, and serves to indicate 
the importance in England of the political tradition of Bracton, 
Fortescue, and St Germans ; and even some of Ponet’s 
most drastic contentions were, after all, founded upon political 
traditions which were not unimportant. 

So far we have been dealing with writings which are not 
related to the great political controversies of the latter part 
of the century. We must now turn to the literature which 
belongs to these. We turn to that great Humanist, George 
Buchanan, who vindicated the deposition of Mary, Queen of 
Scots. In his treatise, ^ Be Jure Eegni apud Scotos,’ pub- 
lished in 1578, he deals first with the origin and nature of 
Law, for, as he evidently thought, until this had been made 
clear it was not possible to discuss properly the place and 
authority of the ruler. 

The treatise is in the form of a dialogue between Buchanan 
and a person he calls Maetellanus (presumably Maitland). 
God, he says, is the author of human society, and He im- 
planted in man the Law of Hature, of which the sum is that 
man should love God and his neighbour as himself ; it is 
this Divine Law which is the source of human society. This 
society must have an authority to maintain peace and harmony, 
and this authority is that of the king. If the qualities re- 
quired for a king were fully and properly developed in one 
man, we should recognise him as king by hTature, not by 
election, and give him an unrestrained power ; even if these 
qualities are not perfect, we shall still call the ruler king, but 
we should give him as companion and restraint the Law. 
“ Metellanus ” asks whether, then, Buchanan does not think 
that the prince should have a complete authority, and Buch- 
anan answers that he should by no means have this, for he 
is not only a king but a man, and liable to err through ignorance 
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or siiij md tlierefore the wisest men have thought that the 
law should be added, to enlighten his ignorance, and to bring 
him back into the right way if he errs.^ 

■ Buchanan expresses' this again in more general terms, and 
says that kings were created to maintain aeqnitas,,^^ and 
if they had done this they would have retained an authority 
free and legibus solutus ” ; but, as is natural in human 
things, the authority which was intended for the public 
good changed into a proud lordship.’’ Laws therefore were 
made by the people, and the kings were compelled to obey 
the law which the people had created. They had found, by 
much experience, that it was better to entrust their liberty 
to the law than to the king.^ 

The king is subject to the law, and Buchanan then dis- 
cusses the question, who is the legislator ? The people, he 
says, who have conferred authority upon the prince should 
have the power to impose a limit upon this authority. He 
explains that he did not mean that this power should be 
given to the whole mass of the people, but that, as ^^ our” 

^ George Buchanan, ‘ Be Jure Begni et odii auram facile mutabile. , . . 
apnd Scotos.* Quamobrem legem ei adjungendam 

(p. 8) : “ B. Haec igitxir (prndentia), censuerunt homines prudentissimi, quae 
si summa et perfecta in quopiam vel iguoranti viam ostendat, vel aber- 
esset, turn natxira, non suffragiis rantem in viam reducat. Ex his 
regem esse diceremus ; liberamque opinor, intelligis, ws iu njircp, quodnain 
rerum omnium potestatem ei tra- ego veri regis ofBcium esse reor.’* 
deremus; sin talem non reperiamus, ® Id. id. (p. 8): “ Illud igitur, quod 

qui proximo ad illam eccellentem initio diximus, tenere semper oportet, 

naturae praestantiam accesserit, simili- reges primum tuendao aequitati fuisse 
tudinem quandam in eo veri regis constitiitos. Id illi si tenere potuissent, 
amplexi, etiam regem appellabimus imperium, quale acceperant, tenere 
. . . Et quoniam adversus animi aHec- perpetuo potuissent, hoc est liberum 
tiones, quae possunt et plerumque et legibus solutum. Sed (ut humaua 
Bolent avertere a vero, ne satis firmus sunt omnia) statu rerum in pejus pro- 
sit, timemus, legem ei, velut collegam, labente, quod publicae utilitatis causa 
aut potius moderatrieem libidinum, fuerat constitutum imperium, in super- 
adjiciemus. bam dominationem vertit. . . . Leges 

M. Non censes igitur rerum omnium igitur, hac de causa, inventae sunt a 
ai'bitrium penes regem esse debere ? populis, regesque coacti, non sua in 

B. Minime. Nam eum, non solum judiciis licentia, sed, quod populus in 

regem, sed etiam hominem esse memini, se dedisset, jure uti. Multis enim 
multa per ignorantiam errantem, multa edocti erant experimentis, meUus liber- 
sponte peccantem, multa prope invi- tatem legibus quam regibus credi.’* 
turn ; quippe animal ad omnem favoris 
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custom is, men choseB from all the orders;’^ should enter 
into connsel with the king, and only after this TrpojSovXevpta 
should the final judgment be given by the people.^ Maitland 
objected that the people were rash and inconstant, and 
says that these advisers will be no better. Buchanan replies 
that he thinks differently. For the many not only know more, 
and are wiser than any one of them, but they are wiser and 
know more than any single person, even if he excel every one 
of them in prudence and intelligence ; the multitude judges 
all questions better than any one man.^ 

Buchanan also maintains that the interpretation of the 
Law must not be left to the judgment of the king.® 

We shall return to Buchanan later when we deal with the 
whole question of the position of the king, but in the mean- 
while it is clear where he stands with regard to the source 
and the authority of the Law. He is, under his own terms, 
setting out the normal mediseval conceptions. 


We must turn to the treatment of law m the great and 
complex mass of the political tracts of the period of the civil 
wars in France. The immediate occasion of these civil wars 
was, no doubt, the question of religion ; but it is also evident 
that the religious conflict was the occasion rather than the 
cause of the development of a very emphatic constitutionalism. 


^ Id. id. (p. 13): “M. Quando 

igitur regem solvere legibus non licet, 
quis tandem est legislator, quern ei 
tanquam pedagogum dabimus ? , , . 
B. Neminem ergo ei dominum impono, 
sed populo, qui ei imperium in se dedit, 
licore volo, ut ejus imperii modiun ei 
prescribat : eoque jure, quod populus 
in se dederit, ut rex utatur, postulo. 
Neque has leges per vim, ut tu inter- 
pretaris imponi volo, sed communicate 
cum rege eonsilio, communiter statuen- 
dum arbitror, quod ad omnium salu- 
tem communiter faciat. . . . Ego 
nunquam oxistimavi universi populi 
Judicio, earn rem permitti doberi ; 
sed ut, prope ad consuetudinera nos- 
tram, ex omnibus ordinibus selecti ad 


regem in concilium coirent. Deinde, 
ubi apud eos, factum esset, 

id ad populi judicium deferetur,” 

2 Id. id. (p. 13): “B. At ego 

long© aliud ac tu opinaris ©xspecto. , . . 
Primum, non omnino verum est, quod 
tu putas, nihil ad rem facere multi- 
tudinis advocationem, quorum © 
numero nemo fortassis erit excellenti 
sapientia praeditus. Non enim solum 
plus vidont ot sapiunt multi, quam 
unus quilibet eorum seorsum, sed otiam 
quam unus, qui quemvis ©orum ingenio 
©t prudentia praecedat. Nam multi- 
tude fere melius quam singuli de rebus 
omnibus judicat.** 

> Id. id., p. 121. 
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It was between the years 1573 and. 1579 that there appeared 
several tracts or pamphlets, the ‘ Eemonstranoe anx Seigneurs 
Gentilshommes et aiitres,’ the Droit, des Magistrats/ the 
^Franco Gallia/ the ^ Archon et Politie [ (or ^ la Politique and 
the ^ Vindiciae contra tyrannos/ and others which are related 
to each other in subject-matter and in principles. The general 
principle, which they seek to assert, is well expressed in , the 
f Eemonstrance.’ This work is addressed, primarily, to the 
nobles and gentlemen of the Eeformed Eeligion in France, 
but also to all those Frenchmen who sought the preservation 
of the kingdom, and it begins with the declaration that the 
name of Frenchman (Francs) was a proper description of 
men who desired to maintain an honourable liberty under the 
anthority of their kings. ^ 

It goes on a little later to denounce the flatterers and 
parasites who tell the king that if he were under the rule and 
order of the Law he would be nothing but a ^ valet ^^of the 
people, and to lament the fact that the Courts of Parlement, 
which were formerly over the kings and resisted their absolute 
power, were now basely servile to the commands of those 
from whom they expected rewards.^ The statement that 
the king was under and not over the Law, and that the 
Parliament was the organ of the supremacy of the Law, may 
seem somewhat extreme, but it should be remembered that 
it is practically what had been said in the early years of 
the sixteenth century by de Seyssel in the ^ La Grant Monarchie 
de France.^ ^ 

The same principle is restated in the ^ Droit des Magis- 
trats.’ It is the part of a detestable flatterer, and not of 


^ “Remonstrance anx Seigneurs, 
gentils liommes, et autres, faisans pro- 
fession de la Religion reformee en 
France, et tons autres bons Fran^ais 
desirant la conservation de ce royaume.” 
(In ‘ M^Smoires de Festat de Franc©,* 
Ed. 1676, vol. iii. p. 64.) 

® Id. id. (p. 73): “Voyons nostre 
roi, ©nvironn^ d© tels flattereaus et 
parasites, qni pour lui gratifier, osent 
dire, qua de reduir© ies Roys k la reigi© 


et ordr© prescrit par les loix c*est antant 
qn© ies fair© valets du peuple. . . . 

(p. 74) : Les eotirs d© parioment qni 
anciennement ©stoyent pardessus Ies 
Rois, ©t s*opposoient avec grand© 
integrity k lenr puissances absolues, 
aujonrd’hni se lasehent servilement anx 
commandements de tons cenx dont ila 
©sperent pronfit.*’ 

» Of. pp. 219-225. 
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a loyal subject, to tell , the prince that sovereigns are not 
hoimd hy ,^ On the contrary, they are bound 

to govern by them, for they have sworn to maintain and 
to protect them.^ In a later passage of the same work we 
find a good illnstration of the cironmstances under which 
the Huguenots thus appealed to the supremacy of the 
Law. The author admits that subjects have not the right 
to force their lord to change the order of the State in matters 
of religion, but must submit to persecution, if the laws com- 
mand it, for their religion. It is, however, wholly different 
if by public edicts, lawfully issued and confirmed by public 
authority, they have been permitted to exercise their religion. 
In that case the prince is bound to obey them, or by the 
same authority to revoke them. Otherwise he is exercising 
a manifest tyranny, and it is lawful, under proper conditions, 
to resist.® 

The same conceptions are restated and further developed in 
the treatise called ^ La Politique, Dialogue de Fauthorit^ des 
Princes, et de la liberty des peuples,’ generally cited as ‘ Archon 
et Politie.’ Tyranny, PoHtie says, in an hereditary kingdom, 
is when a legitimate prince is not content with what he has 


“ Du Droit des Magistrate ” (in 
‘M^moires de I’estat de France,’ Ed. 
1676), vol. ii. p. 760 : Car, pour 
certain, o’est une parole tres fausse, 
et non poinet d’un loyal sujet k son 
Prince, mais d’un detestable flatteur, 
de dire que les souverains ne sont 
astraints e. nulles loix. Car, au con- 
traire, il n’y en a pas une, par laquelle 
il ae doyv© ©t soit tenu de regler 
son gouvernement, puis qu’il a jur6 
d’estre le mainteneur et protecteur de 
toutes.” 

* Id. id-(p. 788): ‘*En tel cas, donc- 
ques, assavoir, si on veut forcer les 
consciences d’idolatrer, que ferons les 
sujets ? Certainement, do vouloir 
contraindre ieurs seigneur a changer 
I’estat public il n’y auroit ordre : et 
pourtant il faut que tous endurent 
patiemment la persecution, ce neant- 


moins servans a Dieu, ou bien qu’ils 
se retirent d’ailleurs. 

Mais, les Edits, estans legitimement 
dressez et emologuez par authority 
publique, par lesquels sera permis 
d’exercer la vraye Religion : je dis 
que le prince est d’autant plus tenu 
de les observer, que mils autre, quo 
Test at de la Religion est de plus grande 
consequence que nul autre : ou bien 
par mesme ordre, ©t telle connaissance 
de cause qu’il appartient, les revoquer. 
Sinon, je dis, qu’il use de manifest© 
tyrannie, k laquelle il est permis de 
s’opposer, avec les distinctions ci- 
dessus mentionnees ; voir© par raison 
d’autant meilleure, que nos ames et 
nos consciences nous doyvent estre 
plus chores que tous les biens de c© 
monde.” 
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lawfully acquireclj but ylolates tbe ancient laws and customs 
of Ms, country.^ , 

ArciLon, protests that tMs is to put tbe king under , tke 
law? but tbere is a sentence in the Pandects which says that 
he is not under the law, though par honnestetd ” he should 
carry it out. For it is he who makes the law, and he does 
not submit to it except so far as he pleases, otherwise his 
power is not sovereign but bridled and restrained.^ 

To this contention Politic replies by considering the real 
source of laws. He cites the definitions of law by Papinian, 
Demosthenes, and Ohrysippus f Dig.,’ i. 3. 1, and 2), and 
the opinion of Cicero that the deliberation and consent of the 
commonwealth are implied in the laws, and that the prince 
must therefore be subject to them.^ 

When Archon contends that the Civil Law is composed of 
the ordinances of princes, and that in all its parts it is subject 
to their power. Politic replies that in general terms the Law 
includes all ordinances which are just ; these have been 
formed by the people in their customs. If they are not suit- 
able, the prince can adjust them to the needs of particular 
times and persons, but must not usurp the power to do this 
without the consent of those who are most concerned.^ Archon 
objects that tMs is very far indeed from the opimon of many 
kings, who consider that their subjects, their lives, and 
property are completely under their power. Politie agrees 
that they are under their jurisdiction, but only by process of 


^ “Archon et Politie/’ in 
moires de i’etat de France/ Ed. 1576)» 
voL iii. p. 102 : “ Politic. Mais celle 
(tyrannie) qui survient en une royanme 
qni est tenu pour hereditaire, est, 
qiiand un prince, Mgitimement pour- 
venu, ne se contente pas de co qu’ii 
trouve do droit equitable luy estre 
acquis, ains pour dominer plus seig- 
neurialoment violo los anciennes loix 
et coutumes de se-8 pays.” 

^ Id. id. (p. 110): “Archon. Tout 
cecy tend a mettre ie Roi sous la 
loi, toutefiEois il y a un axiome aux 
Paudectos, qui dit qu’ii n’est sous la 

VOL. VI. 


loi, combien que par honnestete, il 
s’y doit ranger. Par aiiisi, puis que 
c’est lui qui la donne, il ne s’y submet 
pas s’il no luy plait ; ou autrement 
on ne doit pas nommer sa puissance, 
souveraine, mais bridee et restrainte.” 

® Id. (p. 110): “Politie. Ciceron 
... dit que rentretenement et con- 
seil de la r^publique estans situez 
dans les loix, faut necassairement que 
le prince y soit sujet : d’autant que 
son autorite soit de 1&, et se maintient 
par la conservation de justice qui est 
descrite en icello.” 

* Id. (p. 117). 

T 
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law/ and he. adds a reminiscence of the .Feudal Lawj that the 
Lord owes the same faith and love to his vassal as the vassal 
to him, and loses his lordship for the same causes and crimes 
as the vassal loses his fief.^ 

In another place the author of this treatise, like the author 
of the ‘ Droit des Magistrats/ appeals to the supremacy of 
the Law as justifying the resistance of the Huguenots to 
persecution, when the exercise of their religion had been 
granted them by formal laws and edicts ; and he extends 
this principle to the general legal rights of the people, for, 
as he says, there are few kingdoms or principalities where 
the chief rulers are not restrained by many laws to which 
they have sworn, when they were accepted, and which they 
have promised to the sovereign power to obey — -that is, to 
the estates which are formed by the whole body of the people.® 
(We shall have much more to say later of the conception of the 
sovereign power which is represented in these words.) 

The best known of these Huguenot works is the ‘ Vindiciae 
Contra Tyrannos,’ published in 1579, There has been much 
discussion of its authorship, but we are not here concerned 
with this but with the judgment of the author on the origin 
of law and its relation to the prince. His judgment is very 
clearly expressed. Men would have been satisfied to have 
received law from one good and just man, but the judgment 


^ Id. (p. 120) : “ Archon. Quoy, les 
roys n^oBt-ils pas puissance sur la 
mort et sur la vie de leurs sujets IT 

Politic. Oui bien, mais aveo con- 
naissance de cause et informations 
valables, et non autrement.” 

* Id. id. 

* Id. (p, 128) : “ Politic : Et si par 
loix et edits solennels, le pouple a obtenu 
de ses princes Fexercice de la vraye 
Religion ; et puis apres par mauvais 
conseil, le prince se veut desdire et 
osier tyranniquoment ce qu’il avait 
sainctement accord^, les sujets ont 
double raison de ne luy obeyr en oest 
endroit, et de conserver leur vraye 
liberty, par les moyeus legitimes sus 
declarez, dont nous parlerons encore 


apres. 

Cela se doit estendre aussi aux 
autres droits du peuple, losquels ne 
peuvent estre abolis sans manifoste 
confusion et aueantissoment des Estate, 
et k plus forte raison quand les lois 
reiglent des longfcemps la grandeur des 
princes et magistrats souverains : 
comme il se trouvera bien peu de 
royaumes et principautez, dont lea 
principaux gouverneurs ne soyent liez 
et retenus en limites par beauooup de 
lois, queux mesmes jurent ^ leur 
reception, et prornettent A la souver- 
ainete (c^est ^ dire aux Estats com- 
posez du corps de tout lo peuple) d© 
garder inviolablement.” 
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of kings was too uncertain and yariaWe. Laws were tlieref ore 
made by tbe wi.se men and the magistrates. The principal 
/function ' of the king is to keep and maintain the law. It is 
better to obey the law than the king j the law is the soul 
of the king, while the king is the instrument of the law. The 
law represents the combined reason and wisdom of the many, 
for the many see and understand more than the one. It 
has thus come about that while in the earliest times kings 
reigned absolutely and their will was law, this now only 
continues among barbarians, while the more polite and 
ciyilised people are bound by laws. We do not accept the 
saying of Oaracalla that the emperor makes laws but does 
not receive them ; rather in all well-ordered kingdoms the 
king receives the law from the people, and does not obtain 
the kingdom until he has promised to give every man his 
right (jus) according to the laws of the country. He can 
only amend or add to the laws when this has been approved 
by the people, or the chief men of the people, formally or 
informally, called together.^ 

1 ‘ Vindiciae Contra Tyrannos ’ (Ed. 

Edinburgh, 1579), Q. IIT. (p. lU): 

Certe cum populus jus aequabile 
quereret, id si ab uno justo et bono 
viro consequebatur, eo contentus erat. 

At quia vix id fieri poterat, et raro 
contingebat ; saepe vero, dum arbitria 
Regum, legum instar assent, eveniebat, 
ut alia aliis loquerentur. Leges turn 
quae cum omnibus una eademquo voce 
loquuntur, a prudentioribus ©t ceteris 
magistratibus pr oxime inventae fuer- 
unt. Begibus vero id precipua muneris 
commendatur, ut legum custodes, 
ministri et conservatores essent. Inter- 
dum etiam, quia lex in ornnem ©ventum 
prospicere non potuerat, quaedam ex 
eadem aequitat© naturali supplerent. 

. . . (p. 116) Quis vero ambigat, quin 
legi, quam regi parere, id ©st homini, 
utilius et honestius sit ? Lex est boai 
regis anima : per hanc movetur, sentit, 
vivit. Bex legis organum est, et 
quasi corpus, per quod ilia suas vires 


exerit, sua munera obit, sua sensa 
©loquitur. Anima© vero, quam corpori 
parere justius est. 

Lex est multorum prudentum in 
unum collecta ratio et sapientia. Plures 
autem oculatiores et perspicaoiores 
sunt quam unus. . . . (p. 117) Ind© 
vero pactum est, inquit idem, ut 
quum primis temporibus reges absolute 
imporarent, quorum arbitrium lex 
erat, paulo post inter politiores et 
civiiiores passim legitimi fierent, id est, 
legibus servandis custodiendisque obli- 
garentur ; absoluta vero ilia potestas, 
penes barbarorum reges tantum man- 
©ret. ... (p. 119) Non denique quod 
ipse Caracalla, Imperatores leges dare, 
non accipere. Quin potius in omnibus 
regnis bene constitutis, regem a popuio 
leges, quas tueatur quasque intueatur, 
accipere. . . . (p. 121) Neque enirn 
Imperator, Bex Franciae, Beges His- 
paniae, Angliae, Poloniae, Hungariae et 
omnes legitimi priacipes . , . priua in 
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The author of the Ylndtciae adds some importaiit ohserva- 
tions OB the: aetBal or traditional practice of some of the 
more 'important coniitries of Western; Europe. Iii' the empire 
the emperor ^^rogat in concilio/^ and, if they approve, the 
princes, barons, and representatives of the cities sign the 
decree, and only then is the lavr valid ; the emperor swears 
to observe the laws which have been thus made, and not 
to make other laws except with the common consent. In 
France, where the authority of the king is commonly thought 
to be higher than elsewhere, laws were formerly made in the 
Assembly of the three Orders, and all commands of the king 
were void, unless the Senate {Le,, the Parlement) ratified 
them. In England, Spain, and Hungary the custom is the 
same as it always was. He concludes that if it is true that 
the laws are greater than the king, if kings must obey the 
law as the slave does his master, who would not prefer to 
obey the law rather than the king ? Who would obey the 
king if he violated the law, or would refuse to defend the 
law which had been violated ? ^ 

These writers are agreed in maintaining that the king 
was imder the law and not over it, for his authority was 
derived from the law, and the law proceeds ultimately from 

prmcipatum recipiuntur, quam . . . s© turum, ©t novas non nisi de communi 

secundum leges patrias jus cuique consensu, ullas laturum. . , InFrancia, 

suum reddituros promiserint. . . . (p. ubi tamen ampHssima vulgo censetur 

122) In summa, principes legitimi, regum auctoritas, ferebantur olim 

leges a populo accipiunt, diadema vero leges in trium ordinum conventu, 

honoris, sceptrum potestatis, insigne, regiove consilio ambulatorio. Ex quo 

ut et accoptas tueatur et ex ©arum vero Parlamentum statarium est, 

praecipua tutela gloriam sibi quaerant. frustra sunt omnia reguxn ©dicta, ni 

. . . Si quid abrogandum, surrogan^ senatus ilia comprobet, cum tamen 

dum, derogandum, putabit, populum, senatus seu Parlamonti aresta, si lex 

popnliv© optimates, aut ordinarios, desit, legis vim passim obtineant. 

aut extra ordine convocatos, admonebit Et in Anglico, Hispanico, Hungarico, 
legemque rogabit. At sane non prius et caeteris idem juris est, ut et in 
jubebit, quam ab iisdem rite expensa antiquis quoque fuit. . . , Quod si 
comprobataque fuerit.’* vero, ut ostendimus, leges regibus 

1 Id. (p. 123) ; “ Imperator rogat pri- potiores sunt, si reges legibus, ut servi 

mum in Comitiis. Si probatur, Prin- dominis, parer© tenentur ; quis non 
cipes, Barones, civitatum legati sub- legi, quam regi parere malit ? quis 
signent ac demum lex rata esse solet. regi legem violanti obsequatur. Quis 
Jurat vero s© leges (p. 124) latas serva- violate© auxilium ferre recuset 1 
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the commiiiiity. They admit that, in the earliest stages of 
human hfe, men . may have submitted to the authority , of 
rulers, uncontrolled by law ; but they found long ago that it 
was impossible to submit to the arbitrary and' capricious 
rule of one man,, and this only now survives among barbarous 
and uncivilised people ; and, as we have just seen, the author 
of thei Vindiciae ^ asserts this principle of the supremacy of 
the , Law of the community as representing the normal con- 
ception of the greater European countries. 

It may be suggested that these writers were Protestants, 
though, as we have observed, there is nothing in these con- 
tentions which represents an appeal to distinctively Pro- 
testant opinions. We turn, therefore, to a group of writers 
who belonged to the Order of the Jesuits. 

We begin with Molina, an important Spanish Jesuit, whose 
work, / De Justitia et June,’ was published in 1592. He 
maintains that the light of nature teaches that it is in the 
power of the commonwealth to entrust authority over itself 
to one or more persons, as it judges best. This authority is 
greater or less according to its judgment, and if the ruler 
endeavours to exercise more authority than is given to him, 
he acts tyrannically.^ 

Having thus set out clearly the source and limits of the 
authority of the ruler, Molina approaches the subject with 
which we are here immediately concerned — ^that is, the con- 
ditions of the legislative authority. 

One of the functions of the king is to make laws, but the 
question must be considered whether the people gave him 
the power to make laws only with their approval, or without 

^ Molina, * Do Justitia et Jure,* tratu, potent sane in unaquaque 
vol. i., Tract ii., Disp. 23 : “ Lumen reipublicswe specie, derivari amplior, et 
ipsum naturae docet, in reipublicae minus ampla, neque est maior in 
arbitrio ess© positxun, committer© reipublicae reetoribus quam a republica 
aiicui, vel aliqui bus, regimen ©t potes- fuerit iliis concessa. Quin potius, si 
tatem supra s© ipsum, prout voluerit, reotores earn ©xtendant, maioremque 
expedirequ© judicaverit. ... (3) Cum sibi usurpant, in tyrannidem per in- 
autem potestas a republica in rectores justitiam, quam ea in parte committunt, 
derivetur, pro ipsius reipublicae arbi* dagenerant.** 
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it ; and Molina tMnks tkat if it is the .custom that lavs .have 
no force unless they are approved by the people,, it must be 
assumed that the commonvealth only granted to the king 
the legislative power, subject to this condition ; for it is more 
probable that the king increased his power, the subjects not 
venturing to resist, than that they had diminished the power 
which they had given him. If, as Castro suggested, the 
custom was that the commonwealth should obey all the laws 
of the prince which were not actually unjust, it would have 
to be concluded that it had granted all its authority to the 
king, but it could scarcely be believed that any commonwealth 
had done this.^ Molina’s principle seems to be clear, that 
it is almost incredible that the commonwealth should have 
completely surrendered all that authority, which originally 
belonged to it, to the ruler. 

It must not indeed be supposed that Molina was an enemy 
of monarchy; indeed, he clearly holds that it is the best 
form of government, for it tends more to internal peace than 
any other form,^ and he maintains that the anthority of the 
monarch is greater, not merely than that of individuals in 
the commonwealth, but than that of the whole commonwealth 
— ^that is, within the limits of the authority which has been 
granted to him.^ But again, it must be observed that this 
authority is limited, and if the king attempts to take more 


1 Id. id. id.. Tract ii., Disp. 23, 6 : 
** Com potestate regia ad rempublicam 
moderandam coniuncta est potestas 
ferendi leges, quibus gobernetur. . . , 
Si namque usus habeat, ut tales leges 
vim non haboant, nisi a populo appro- 
bentur, censendnm est rempublicam 
non maiorem potestatom regibus con- 
cessisse, quam condendi eas leges de- 
pendentes ab approbatione populi. 
Verisimile esto, si populi ad id adver- 
teruntr* non maiorem potestatem regibus 
concessisso ; imo esto non adverterent, 
haeo videtur fuisse reipublicae intentio, 
sibi regem constitiientis, quando aliud 
non expressit, somperque est potius 
prestimendnm regem per potentiam 


ampliasse suam potestatem, subditis 
non audentibus resistere, quam sub- 
ditos restrinxisse illi potestatem seme! 
concessam. Quare fas erit reipublicae 
non acceptare leges, quae ipsam nota- 
biliter gravent, quando ad commune 
bonum necessaxiae omnino non sunt. 
Quod si princeps ad id earn cogit, in- 
justitiam committet. Si vero, inquit 
Castrus, usus receptus habeat, ut legi- 
bus principum non iniquis omnino 
pareatur, censendnm est, rempublicam 
omnem omnino suam potestatem regi 
concessisse, quod vix de aliqua credi 
potest.” 

* Id. id. id., Tract ii., Disp. 23, 14. 

* Id. id. id., Tract ii., Diap. 23, 8. 
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than had been granted to him, the commonwealth is entitled 
to resist him, as a tyrant.^ 

•Molina' very emphatically maintains that 'the royal power, 
or any other : supreme civil power which the commonwealth 
may create, is derived immediately from the commonwealth, 
and only mediately’’ from God. For it is by the natural 
light and the authority which God has granted to the common- 
wealth that it should choose that form of civil power which 
it thinks most expedient.^ He adds that there always remain 
two powers : one in the king, the other in the commonwealth. 
The latter is indeed restrained in action, so long as the former 
continues, but restrained only as far as the commonwealth 
has granted power to the king. If this power is abolished, 
the commonwealth resumes its whole power ; and even while 
it continues, the commouwealth can resist the king if he 
behaves unjustly or exceeds the power granted to him.® 

It is clear that Molina does not acknowledge any absolute 

Divine Eight,” or indeed any form of absolutism. His 
language is grave and measured, but his conclusions are 


1 Id. id. id., Tract ii., Disp. 23, 10; 
*‘Si tamen rex potestatem sibi non 
concessam, vellet assnmere, posset 
quidem respublica ei tanquam tyranno 
ea in parte, reaistere, perinde ac 
cnivis alteri extraneo, qui reipublicae 
injuriam vellet inferre. Ratio vera est, 
quia neque rex ea in parte est reipub- 
licae superior, neque respublica est 
illo inferior : sed manet, ut se habeat, 
antequam illi unam concederet potes- 
tatem.’* 

^ Id. id. id.. Tract ii., Disp. 23, 4; 

Dioendum est tamen cum Diirando. 
. . . Turn regiam turn quamvis aliam 
supremam civilem potestatem, quam 
pro arbitratu respublica sibi elegerit, 
esse immediate a republica, et mediate 
a Deo, per lumen naturale et potes- 
tatem quam reipublicae concessit, ut 
sibi deligeret civilem potestatem prout 
vellet, expodireque judicaret. Quare 
descendit a jure naturali, est tamen 
simpliciter de jure humano reipublicae, 


pro arbitratu sibi deligentis, non 
solum personam aut personas qui bus 
tribuit potestatem, sed etiam modum, 
quantitatem, ac durationem tabs potes- 
tatis.*’ 

* Id. id. id., Tract ii., Disp. 26, 6 : 

Niliilominus negandum non est 
manere duas potestates, unam in 
Rege, alteram vero quasi habitualem 
in republica, impeditam ab actu, 
interim dum ilia alia potestas perdurat, 
et tantum praecise impeditam, quan- 
tum respublica independenter in pos- 
terum a se Regi ilii earn concessit, 
Abolita vero ea potestate potest res- 
publica integre uti sua potestate. 
Praeterea, ilia perdurante, potest 
respublica ilii resistere, si aliquid 
injuste in rempublicam committat, 
limitesve potestatis sibi eoncessae ex- 
cedat. Potest etiam respublica exer- 
cere immediate quomcunque usum suae 
potestatis quern sibi reservaverit.’* 



344 


T3JE tATEE SIXTEENTH CENTURY. 


[past IY, 


clear. He does not indeed refer directly to the constitutional 
traditions of Spain, as we shall presently see, that Mariana 
does, but it is at least probable that he has them in mind. 
He believes in monarchy, but a monarchy of limited powers— 
limited by the conditions imposed by the commonwealth ; 
and that these limitations can be enforced by the action of 
the commonwealth. The terms in which he states his argu- 
ments and conclusions are, no doubt, much more restrained 
than those of George Buchanan, or of the French Huguenot 
pamphlets, but the principles are the same. The community 
is the immediate source of all political and legislative authority, 
and the king has only a limited authority which is determined 
by the conditions under which the community has granted it. 

Prom Molina we turn to Suarez, one of the most famous 
Jesuit writers of that time. The most important of his works 
for our purpose, ‘ De Legibus ac De Legislatore,’ was indeed 
only published in 1613, but it appears to us that it may 
reasonably be put alongside the work of Molina. 

The authority to make law, he says, from its very nature, 
resides not in one man but in the community, for all men 
are by nature bom free, and no man therefore has by nature 
jurisdiction or lordship over other men, and he repudiates 
the conception that political authority was bestowed im- 
mediately by God.^ He is careful indeed to point out that 
it is not any chance body of men without order or definite 
purpose which has this authority, but a community united 
by the common consent and special intention to form a 
poMtical and mystical body and to pursue one political end.® 


1 Suarez, ‘ De Legibus ac De Legis- 
lator©,’ iii* 2, 3 : “ Dicendum ergo 
est, hano potestatem (condendi legis), 
ex sola rei natura in nullo singular! 
homine existere, sed in hominum 
collectione ” (he cites St Thomas 
Aquinas, i. 2, 90, 3, and i. 2. 97, 3) , . . 

Ratio prioria partis ©videns est, 
quae in principio ©st tacta, quia ex 
natura rei omnes homines nascuntur 
liberi, et ideo nullus habet jurisdic- 
tionem politicam in alium, siout nec 
dominium. . . . Potestas ergo domin- 


andi seu regendi politic© homines, 
nulli homini in particular! data est 
immediate a Deo . , . (4). Hinc facile 
concluditur altera pars assertionis, 
nimirum, potestatem hanc ex solius 
Juris natura esse in hominum com- 
munitate.” 

* Id. id., iii. 2, 4: “Alio ergo modo 
consideranda est hominum multitudo, 
quatenus speciali voluntate seu com- 
muni consensu in unum corpus politi- 
oum eongregantur uno societatis vin- 
culo, et ut mutuo s© juvent in ordine 
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TMs oommtiiiity has the power to transfer its jiirisdictioii 
to one; person j hut' the nature and form of the authority , thus ' 
oreated is created by human wilL Suarez seems; to prefer 
.monarchy, but he seems to think that this may 'Often; be 
combined with other forms of political authority ; and he 
adds a little later that while a monarchy may be strictly 
hereditary, it also has first been derived from the community, 
and is subject to those conditions ■under which it was first 
created.^ 

He had already said that political authority was not given 
by God to any one man directly; he corrects this by 
saying that God had only done this in rare cases, bnt that 
generally when the Scriptures say that God gave the kingdom 
to some definite person, this only meant that the Divine 
Providence had so ordered or permitted, and this did not 
exclude hnman action.^ 


ad untim finem politioum, qtiomodo 
efficiunt uimm corpus mysticum, quod 
moraliter dici potest per se unum ; 
illudque consequentes indigent uno 
capit©,’* 

1 Id. id., iii. 3, 8 : “ Communitas 
autem humana potest suum Jurisdic- 
tionem transferr© in unam personam, 
vel aliam communitatem ...” 

iii. 4, 1. : “ Ex dictis in superior© 
capite possumus aliqua inferre. . ♦ . 
Primum est, quod licet liaec potestas 
absoluta sit de jure naturae, determi- 
natio ejus ad certum modum potestatis 
et regiminis est ex arbitrio humane. 
Deciaratiir ; nam triplex est politiea 
gubernatio simplex, Monarchia . . . 
Aristocratia . . • Democratia. Ex 
quibus confici possunt varii modi 
gubernationis mixte, seu composite ex 
iliis simplicibus per participationem 
vel omnium, vel duorun ex iliis. . . 

iii. 4, 3 : “ Qua propter necess© est 
ut primus (Bex) liabuerit potestatem 
supremam immediate a repul l?oa ; 
successores autem iliins ab ilia u"" b ant 
mediate et radicaiitor. Et quia res 
transit ad successorem cum suo 
onere, conditiones illae cum qu bus 


primus rex a republica regnum accepit, 
ad successores transeunt, ita ut cum 
©isdem oneribus regnum habeant.” 

* Id. id., iii. 4, 2 : “ Batio ex 

dictis est, quia haec potestas ex natura 
rei est immediate in communitate j 
ergo ut iste incipiat ess© in aliqua 
persona, tanquam in supremo principe, 
necess© est, ut ex consensu com- 
munitatis illi tribuatur. Deinde ex- 
plicatur a sufiSciente partium enumera- 
tion© : nam haec postestas potest 
intelligi data regibua immediate ab 
ipso Deo, sed hoc, licet aliquando sit 
factum ut in Saul, ©t David©, tamen 
illud fuit extraordinarium, et super- 
natural© quoad modum ; iuxta com- 
munem autem, et ordinariam providen- 
tiam non ita fit, quia homines iuxta 
naturae ordinem non revelationibus, 
sed naturali ratione reguntur in his 
qua© oivilia sunt 

Neque obstat quod scriptura inter 
dum dicit, Deum dare regna. ... In 
his ©nim solum significatur, haec omnia 
non fieri sin© speciaii providentia Dei, 
vel ordinantis vel permittentis, . . • 
Hoc tamen non ©xcludit quin per 
homines fiant.’* 
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The 'first important aspect ^ of Suarez’ political theory is 
then clears, ' The :Oommnnity: is the ultimate source of. all 
■politieal authority,^ therefore of Law, and the conception 
that the authority of the prince, was directly derived, from , God, 
while it may have been true in some exceptional cases, was 
not normally true ; normally his authority was derived from 
the community, and was subject to such conditions as the 
community may have imposed. 

We turn to another question when we consider the prin- 
ciples of Suarez with regard to the legislative power of the 
prince when he has been created by the community. It is, 
however, not at all easy to arrive at a quite clear conception 
of his position, and we give our opinion subject to correction. 
In one place he says that the power of making laws belongs 
to all supreme kings, but this is subject to the conditions 
under which the power was given him by the community. 
We must therefore ask whether the consent of the people 
is required when the king makes law. Suarez seems to us to 
answer that in principle, and normally this power belongs to 
the king alone, but custom may require the consent of the 
people.^ 

In another place he says that in some countries the absolute 
power of making laws, as it was said, was not given to the 
king, but that he could only do this with the consent of the 
kingdom, expressed in public assemblies, and this was said 
to he the case in Aragon. But in other coxmtries the power 
of the prince was not thus limited 5 and this was the ease 

in perfecta monarchia,” for in this the people transferred 

1 Id. id., iii. 9, 2 : Primo ergo potestas recepta non excedit modiim 
constat ex dictis, hano potestatem donationis vol conventionis. . . . Et 
(condendi leges) esse in omnibus regibus juxta hoc etiam definiendum est, an 
snpremis. . . , requiritur consensus populi ad ferendas 

4. Atque hinc sequitur secundo, hujusmodi leges, quando scilicet, popu* 
etiam in principe supremo esse hano lus per regos gubernatur. Nam per 
potostatem eo mode et sub ea condi- se loquendo, et jure communi, potestas 
tione, sub qua data est, et translata legislativa proprie est in solo supremo 
per communitatern. Batio est clara principe. . . . Juxta consuetudinem 
ex superioribus dictis, quia haec est autem, requiri potest consensus populi, 
veluti conventio quaedam inter com- saltern quoad acceptionem, de quo 
munitatem et principrm, et idea infra videbimus.” 
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, its power' absolutely. Suarez seems to mean that this was 
the' ordinary character of monarchical authority.^ 

Finally; we must ask what Suarez held about the relation 
of the /prince to the law when made; but again it is difficult 
to feeh confident that we understand' his meaning. ■ He is 
aware that some think that the prince or legislator; whether 
Ecclesiastical or Givil, is boxmd to obey his own laws and 
he seems to mean that it is the will of God that the legislator 
should be bound by his own laws, but he refuses to accept 
the interpretation of the phrase that the prince is ^^ legibus 
solutus as applying only to some ^ sieges caducarii (as 
Oujas maintained^), and explains it as meaning that the 
prince is exempt from the vis legum coactiva.’^ ® 

It must, however, be observed that just as St Thomas 
must be understood as meaning that while there was no 
ordinary process of law against the king, the community 
hai the right and power to restrain him or, if need be, to 
depose him if he becomes a tyrant, so Suarez had said in an 
earlier passage of this treatise that the king cannot be de- 

^ Id. id., iii. 19, 6: “In primo similiter afSrmari potest, nisi nbi e:jj 
notanter dixi, ‘ in supremo legislatore,’ consuetudine constiterit,” 
quia inferior magistratus potest habere * Cf. pp. 315-318. 

facultatem limitatum, sub tali vel tali ® Id. id., iii. 35, 4 : Nihilominus 

limitatione. Imo in aliquibus pro- communis et constans sententia est^ 
vinciis, licet per reges gubernentur, teneri principem, seu legislatorem, 
dicitur non esse translata in regern tarn civilem quam ecclesiasticum, ad 
absoluta potestas ferendi legos, sed servandas suas leges, quando materia 
solum consensu regni in comitiis communis et ejusdem rationis est in ipso 
ejus, ut dicitur esse in regno Aragoniae. et in aliis. , . , 

. . . Nam ibi supremus legislator non 11. Deus autem non solum ut 

est solus rex, sed rex cum regno. auctor gratiae, sed etiam ut auctor 

XJbi autem tale pactum non inter- naturae vult, legislatorem humanum 

cessit inter regem et populum, nec de non habere potestatem ad ferendas 
illo potest usu aut scripta lege constare, leges, nisi cum universal! obligatione 
non est data principi potestas cum ilia illarum, qua totam rempubiicam ut 
limitatione, sed absolute constituitur constantem ex corpore et capite com- 
caput reipublicae. Et ita servatur in prehendat.*’ . * , 
perfecta monarchia, in quo supreme. 27, He repudiates the conception 

potestas est in imperatore vel rege, yel that the phrase * legibus solutus ’ only 
quocunque alio, qui in temporalibus applied to * leges caducarii.’ . . . 
non habet superiorem : nam in ilium 28. “ Vera ergo est communis inter- 
transtulit populiis suam potestatem pretatio, quae leges has intellegit de 
absolute et simpliciter, ut ex ordinario exceptione principis a vi legum coao- 
modo regimen constat, nec aliud veri- tiya.’*^ 
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priyed of ' Ms. po-wer unless he becomes a tyrant, but that, if 
tMs bappened, tbe kingdom could jnstly make war upon Mm,^ 

Suarez clearly agrees witk Molina in repudiating tlie theory 
of the ^‘ Biyine Eight ’’ and recognising that the community 
is the immediate source of all political and legislatiye authority, 
and has the power to determine the form of this, according to 
its own judgment* But he is not so clear about the question 
whether the community normally retains a share in legisla- 
tion. As we understand him, he inclines to the yiew that 
normally this belongs to the prince. 

We turn to a more determined constitutional thinker in 
Mariana, also a member of the Society of Jesuits, whose work, 
‘Be Eege/ was brought out in 1598. He oonceiyed of men 
as haying originally been without any fixed order or society, 
but as haying been driyen into society by their own weakness, 
by their deplorable confusions, and by the crimes of men 
against each other.^ 

The first goyernment of the community was that of a 
king, appointed for his good qualities, and at first there were 
no laws.® These were finally made because men doubted 
the justice and impartiality of the prince, wMle the law 
always speaks with the same yoice. Mariana adds an important 
description of law : it is reason drawn from the mind of God, 
and free from all changeableness, wMch enjoins things honour- 
able and useful, and forbids what is contrary to these.^ 

It must not he thought that Mariana was an enemy of 
monarchy ; on the contrary, he carefully discusses the advan- 
tages and disadvantages of monarchy, and concludes that it 
is the best form of government, provided that it is of a con- 
stitutional kind.® We shall deal with the meaning of this in 

^ Id. id., Hi. 4, 6 : Et eadem ration© c^qnitate in suspicionem vocata, quod 
non potest rex ilia potestate privari, nnns vir non praestabat ut pari 
quia venam illius dominium acquisivit, studio omnes complecteretur, ira odio« 
nisi fortasse in tyrannidem declinet, qu© vacaret : leges sunt promulgatae, 
ob quam possit regnum justum bellnm qua© cum omnibus semper atqu© una 
contra ilium agere.” voce loquerentur. Est ©aim lex ratio 

* Mariana, ‘ Do Rege/ i. 1. omni perturbation© vacua, a mente 

* Id. id., i. 2 (p. 18). divina hausta, honesta et salutaria 

* Id. id., i. 2 (p, 18): “ Scribendi prescriboixs, prohibensqu© contraria.” 
leges duplex causa extitit. Principis ‘ Id. id., i, 2 (pp. 19'27). 
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a later oMp ter. In the meanwhile we are ■ concerned with 
the relation of the king to the Law, and on this point Mariana 
says 'very emphatically that when the monarchy ' is con- 
trolled by Law, nothing can be better ; ■ when it is free from'' 
that control, nothing can be worse.^ 

The authority of the king is derived from the people | it 
is they who determine the laws of snceesslon, and they 
have given him an authority restrained by the laws.^ imd, 
in another place, Mariana says the prince must show an 
example of obedience to the laws : no one may disobey 
them, least of all the king. He may indeed, if circnmstances 
require it, propose new laws, may interpret and mitigate old 
ones, and may provide for cases not determined by the law. 
To overturn laws at his pleasure, to show no reverence for 
the customs and ordinances of the country, is the peculiar 
vice of the tyrant; legitimate princes may not behave as 
though they had obtained an authority free from the laws.® 
The prince should remember that most laws have not been 
made by the prince, but by the will of the whole common- 
wealth, whose authority in commanding and forbidding 


i Id. id. id. (p. 23) : “ Ad haeo, 
constricto iegibus prinoipatu nihil est 
melius j solnto, nnlla pestis gravior; 
et est argumentum oppressae per 
tyrannidem reipnblicae, cum contemp- 
tis legibns ad rectoris nutum vertitnr.” 

* Id. id., i. 3 {p. 36) : ** Praeser- 
tim cum leges suceessionis mutare non 
ejus (regis) sed reipublicae est, quae 
imperium dedit iis legibus constrietum. 

Id. id., i. 4 (p. 38) : Leges, quibus 
constricta est successio, mutare nemini 
licet, sine populi voluntate, a quo 
pendent jura regnandi. 

Id. id,, i. 6 (p. 44) : Kex quam a 
subditis accepit potestatem, singular! 
modestia exercit, . . . Sic fit, ut 
subditis non tanquam servis dominetur, 
quod faciunt tyranni sed tanquam 
iiberis praesit : ©t qui a populo potes- 
tatein accepit.” 

* Id. id., i. 9 (p. 79) : “ Postremo 
sit prinoipi persuasixm, leges aacro- 


sanctas, quibus publica salus stat, turn 
demiim fore stabiles si suo ipse eas 
exemplo sanciat. Ita ergo vitam in- 
stituat, ut neque quemquam alium 
plus legibus valere patiatm, eum enim 
fas jusque legibus contineatur in 
omni vitae parte, qui leges violat, ab 
aequitate discedat, et a probitate, 
necesse est ; quod nulli conceditur. 
Regi multo minus. . . . Licebit 
quidem regibus, rebus exigentibus, 
novas leges rogare, interpretari veteres 
atque emollire, supplere si quis 
eventus lege comprehensus non est. 
Pro suo tamen arbitratu leges inverterej, 
ad suam libidinem et commodum 
referre quae agit omnia, nulla moris 
patrii institutoiumve reverentia, pro- 
prium tyrannorum ©sse vitiurn credat : 
neque in legitimos principes cadere ita 
se gerere, ut legibus solutam potesta- 
tem obtinere et exercere videantur.” 
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is greater than that of the prince, and as the prince miist 
obey the laws, he may not change these without the consent 
and decision of the whole body nniTersitas 

In another chapter,' which deals more generally with the 
relation of the authority of the king to that of the common- 
wealth, he not only contends that the authority of the king 
is limited by the laws, bnt refers to the constitution of Aragon 
as providing a special officer, the justitia,” who had 
been created for the purpose of restraining the king by 
the authority of the law, and even as sanctioning the 
principle that the chief men could meet together without 
the knowledge of the king for the purpose of maintaining the 
laws and defending their liberty.^ 

We turn to a greater, more massive, more restrained political 
thinker in Eichard Hooker. It may indeed be doubted 
whether any political thinker of the sixteenth century is 
equal to him in breadth and justice of thought. It is true that 
his work was concerned primarily with law as related to the 
Church and Church order, but, like Gratian and Aquinas, he 
recognised that it was impossible to form an adequate con- 
ception of Church law without taking into account the prin- 
ciples of law in general. It is true also, as we shall point out in 
later chapters, that he said much which is of great import- 

^ Id. id., i. 9 (p. 81); “ Praeser- s-ubditorum perniciem, degeneretque 
tim, quum plures leges non a principe in tyrannidem. . . . Idem recentiori 
latao sint, sed univorsae reipublicae memoria in Hispania Aragonii prae- 
voluntate constitntae ; cujus major siternnt, studio tuendae libertatis acres 
auctoritas jubendi vetandique est et incitati, neque ignari a parvis initiis 

majus imperiura quam principis ; si multum imminui jura libertatis. Med- 

vera sunt, quae superiore disputatione ium itaque magistratum crearunt, 
posuiraus. Atque iis legibus non modo tribunitiae potestatis ad instar (vulgo 
obedire princeps debet, sed neque eas hoc tempore Aragoniae Justitia dicitur) 
mutare licebit, nisi universitatis con- qui legibus, auctoritate et populi 
sensu certaque sententia.” studiis armatus regiam potestatem 

* Id. id., i. 8 {p. 69): “Me tamen certis hactenus finibus inclusam tenuit ; 
auctore, quando regia potostas, si legi- ao proceribus praesertim erat datum, 

tima est, a civibus ortum habet, iis con- ut fraud! non esset, si quando inter 

cedentibus primi reges in quaque repub- se consilio communicato per causam 
lica in rerum fastigiocollocati sunt j earn tuendarum legum, defendendae liber- 
legibus et sanctionibus ciroumscribent tatis, inscio rege, convontus haberent.** 
m sese nimie eUerat, luxuriet in 
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anoe with regard: to the political order in general, but his 
conception of this is dominated by his conception of law. ' 

. Hooker' 'was a great and independent thinker, but his 
independence , consisted not in ignoring the ■ past . and the 
great political writers of the past, but in gathering together 
and putting into clear and intelligibly ordered form the 
principles and implications of the past, not as one who was 
bound and restricted by its authority, but as one who thought 
out again for himself the great principles and traditions of 
medisevai society. For it is indeed perhaps the most inter- 
esting aspect of his work that he repeated, restated, and 
enlarged the normal conceptions of the political civilisation 
of mediseval Enrope and handed them down to the modern 
world. 

It is, we think, clear that it is from St Thomas Aquinas 
that, directly or indirectly, Hooker took the analysis of the 
general nature of law, and he therefore accepted the division 
of law in the most general sense into the Eternal Law of God, 
the Natural Law, the Divine Law, and Human Law. 

His definition of the Eternal Law is: This law therefore 
we may name Eternal, being that order which God, before 
all ages, has set down with Himself to do all things by.’^^ 
This law is not a mere command of God’s will, but the ex- 
pression of Hjs wisdom. They err therefore who think of 
the will of God to do this or that, there is no reason besides 
His will . . . That law Eternal which God Himself hath made 
to Himself . . . that law in the admirable frame whereof 
shineth with most perfect beauty, the countenance of that 
wisdom which hath testified concerning herself. ^ The Lord 
possessed me in the beginning of BQs way, even before His 
works of old I was set up.’ ’’ ^ 

This is clearly in substance the same judgment as that of 
St Thomas Aquinas : Et secundum hoc, lex etema nihil 
aiiud est, quam ratio divinae sapientiae, secundum quod est 
directiva omnium actuum, et motionum.” ® 

1 R. Hooker, ‘ Of the Laws of ® St Thomas Aquinas, ■ Summa 
Ecclesiasticai Polity,’ i. 2, 6. Theologica,’ i. 2. 93, 1. 

a Id. id., i. 2, 6. 
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When Hooker ■ turns to the ^Nfatural Law ' he follows the 
same tradition by saying that while all things were governed 
by the Eternal Law, the relation to this of the rational crea- 
ture differed from that of the unrationaL^ Ey the law of 
nature, therefore, Hooker means the law which man’s reason 
recognises as binding upon him ; and it might properly be 
called the law of reason.^ This is practically the same as 
Aquinas’ natnralis nihil alind est qnam participatio 
legis aeternae in rationali creatura.” ® 

We go on to the question of human law. This brings us 
to the conception of the nature and purpose of the Common- 
wealth or State. Hooker’s conception of the origin of political 
society is expressed in a well-known passage: The laws 
which have been hitherto mentioned the Natural Laws) 
do bind men absolutely even as they are men, although they 
have never any settled fellowship, nor any solemn agreement 
among themselves what to do or not to do. But, forasmuch 
as we are not by ourselves supplied with competent store of 
things needful for such a life as our nature doth desire, a life 
fit for the dignity of man, therefore, to supply the defects 
and imperfections which are in us, living single and solely 
by ourselves, we are naturally inclined to seek communion 
and fellowship with others. This was the cause of men’s 
uniting themselves in politic societies, which societies could 
not be without government, nor government without a dis- 
tinct kind of law from that which hath been already declared. 

Two foundations there are which bear up public societies : 
the one, a mutual inclination, whereby all men desire sociable 
Life and fellowship ; the other, an order expressly or secretly 
agreed upon, touching the manner of this union in living 
together. The latter is that which we call the law of a common 
weal, the very soul of a politic body, the parts whereof are 
by law animated, held together, and set on work in such 
actions as the common good requireth. 

Laws politic, ordained for external order and regiment 
amongst men, are never framed as they should be, unless 

^ Hooker, id., i. 3, 1. « Aquinas, * Sum. Theol,,* i, 2. 91, 2. 

* Id.id., i. 8, 4, 8 and 9. 
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presuming tie will of man to be inwardly obstinatej rebellions^ 
and ayerse .from all .obedience mtO' tbe. .:Sacred .laws^nf^'M 
.nature in. a word,;nnless presuming man, to be, in regard, of 
Ms depraved mind, little better than a wild beast, they do 
accordingly provide, notwithstanding, so to form bis outward 
actions, that they be no Mnderance unto the common good 
for which . societies are instituted : unless they do this, they 
are not perfect.^^ ^ , 

If we add to 'this . passage' another which' follows: a;; 'little 
later, we have a, fairly complete view of Hooker^s conception 
of the origin and purpose of political ■ society. ^ ‘ We all make 
complaint of the. iniquity of our times ; not unjustly, for the 
days are evil. But compare them with those times when 
there were no civil societies, with those times when there 
was as yet no manner of public regiment established, with 
those times wherein there were not above eight persons 
righteous living upon the face of the earth ; and w© have 
surely good cause to think that God hath blessed us exceed- 
ingly and hath made us behold most happy days.’^ ^ 

Hooker’s statement has a little of Cicero’s conception of 
the naturally sociable disposition of men, something also of 
Aristotle, that the State is necessary for the good life, but 
also very clearly it represents the Stoic and Patristic tradition 
of the coercive State as the necessary remedy for the Fall ; 
and it is interesting to observe that Hooker thinks of the 
period between the Fall and the Flood as illustrating the 
lamentable disorder which followed from the absence of this. 

The character of human nature in Hooker’s view requires 
government and law. How then were these created ! He 
sets aside very emphatically the notion which was later 
developed in a somewhat absurd work of Sir Eobert Filmer, 
that political authority was related to that of the father of a 
family. To fathers within their private families nature has 
given a supreme power. . . . Howbeit over a whole grand 
multitude having no such dependence upon any one . . . im- 
possible it is that any should have complete lawful power, but 
by consent of men, or immediate appointment of God ; 

1 Id. id., 1. 10, 1. * Id. id., i, 10, 3. 

Z 
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because, not having the natural superiority of fathers, tliis 
power must needs be either usurped and thus unlawful ; or 
if lawful, then either granted or consented unto by those 
over whom they exercise the same, or else given extraordinarily 
from God, unto whom all the world is subject.’’ ^ And, 
equally emphatically, Hooker derives all political authority 
from an agreement among men to set up some government 
public,” to which they granted authority to rule and 
govern. 

To take away all such mutual grievances, injuries, and 
wrongs, there was no way but only by growing unto com- 
position and agreement amongst themselves, by ordaining 
some kind of government public, and by yielding themselves 
subject thereunto ; that, unto whom they granted authority 
to govern, by them the peace, tranquillity, and happy estate 
of the rest might be procured. . . . Without which consent 
there were no reason that one man should take upon him 
to be lord or judge over another; because, although there 
be, according to the opinion of some very great and judicious 
men, a kind of natural right in the noble, wise, and virtuous, 
to govern those which are of servile disposition ; nevertheless, 
for manifestation of this, their right, and men’s more peace- 
able contentment on both sides, the assent of those who are 
governed seemeth necessary.”^ 

Hooker here represents the normal conception of the 
Middle Ages, which had been only reinforced by the revived 
study of the Eoman Law, that all political authority is in 
some sense derived from the community. He seems here 
also to suggest that behind this grant of authority by the 
community there lies some agreement or contract ” between 
men to form a political community, the conception with which 
we are familiar in Hobbes and Locke. 

Hooker thinks that at fust the government was left in the 
hands of one man, but men soon began to feel the incon- 
venience of this. They saw that to live by one man’s will 
becomes the cause of all men’s misery. This constrained them 
to come unto laws, wherein all men might see their duties 
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beforeliaiid, and know the penalties of transgressing them.^’^ 
We have already, seen this opinion as, expressed , by Buchanan 
and Mariana.^ . 

: This leads Hooker to consider more fxily the nature; of 
law and its, coercive authority,, for ‘^laws do not only teach 
what is good, but they enjoin it ; they have in them a certain 
constraining force.’^^ He makes a distinction, a very im- 
portant distinction, between those whose function it is to 
devise laws and those who give them coercive authority. 
It is the wise men by whom laws should be devised.^^ 
Men of ordinary capacities are not competent to do this, 
but it is not the wisdom of these “ devisors ’’ which gives 
these laws coercive authority. This can only be given by the 
whole community, for, ^^by the natural law, to which God 
has made all men subject, the power to make laws belongs to 
the whole community, and therefore it is mere tyranny for 
any prince to take this upon himself , unless he has received 
this authority from the community, or immediately and 
personally from God Himself.’’ Laws they are not, therefore, 
which public approbation hath not made so.”^ 

He is indeed careful to add that the community may 
give its consent, not directly but by representation, as in 
Parliaments, Councils, and the like Assemblies, although we 
be not personally ourselves present, notwithstanding our 
assent is by reason of other agents there in our behalf ” ; and 
he extends this even to the position of an absolute king, on 
the assumption that he had received his authority from the 
community ; and this authority continues so long as it is 
not revoked by the same authority as that which gave it. 

Laws, therefore, human, of what kind soever, are available 
by consent.” ® 

Hooker’s words do not suggest a direct reference to any 
one political writer, but it seems to us reasonable to say 
that his very careful but dogmatic judgment is foimded, first, 
upon the doctrine of the Eoman Law that the legislative 

1 Id. id., i. 10, 5. * Id. id., i. 10, 7 and 

* Of. pp. 332, 348. * Id. id., i. 10. 8. 

* Id. id., i. 10, 7. 
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power is derived from the popnliis ^^^ (i.e.y the conamiiiiity) ; 
while his conception of the place of the wise men in devising 
Law may be related to the terms of the famous deliiiitioii of 
Papinian.^ In the second place, it is probably related to the 
saying of St Thomas Aquinas that the power of making laws 
belongs either to the whole mnltitnde or to him who gerit 
vicem and has the care of the whole multitude.^ 

Hooker’s statement is drastic and far-reaching ; if his 
principle that it is the community, and only the community, 
which can give the Law its coercive power, is derived from 
the Eoman Law, he is explicitly and dogmatically generalising 
this principle as applying naturally to all political societies, 
as in the famous phrase we have just quoted : Laws they 
are not, which pubHo approbation hath not made so.’’ 

In a later Book of the ^ Ecclesiatical Polity ’ he again deals 
with this subject, and in one place he cites the well-known 
words of Bracton : Attribuat lex legi, quod lex attribuat ei, 
potestatem et dominium,” and <^ Eex non debet esse sub 
homine, sed sub Deo et lege.” ^ Hooker admits, indeed, that 
there are different kinds of kingdoms, some by conquest, 
some by agreement and composition ” ; and in this last 
case the authority depends upon the nature of the agreement ; 
but he concludes : Happier that people where Law is their 
king in the greatest things, than that whose king is himself 
the Law,” and ^^Most divinely therefore Archytas maketh 
unto public felicity these four steps . . . o //.h ^ao-cX€v<^ 
6 Se apx€OV aKokovOo^, 6 Si ap^ofievo^ iX€v6€po<;, a 
S'oka fcoivwvia 

These are Hooker’s general principles, but it is important 
to observe that he applies them specially to England. In a 
passage which follows immediately upon that just cited, he 
says : In which respect, I cannot choose but commend 

highly their -wisdom, by whom the foundations of this common- 
wealth have been laid ; wherein, though no manner person 

^ * Digest/ i. iii. 1 : Leac est sio/* 

commune preceptum, virorum pru- * St Thomas Aquinas, ‘ Summa 
dentum consultum, delictorum quae Thoologica,’ i. 2. 90, 3. 

Bponte vel ignorant ia contrahuntur ® Hooker, viii, 2, 3. 
coorcitio, oommunis reipublicae sport* * Id, id., viii. 2, 12. 
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or oanBO be iiii-siil>ject to tbe fciog^s power, yet so is tlie power 
of . the king over all and in all, limited, that unto 'all its pro- 
ceedings tlie Law itself is a role. Tlie axioms' , of our royal 
government' are these ': ^Lex. facit regem,’ the king’s "•grant 
of any favour made contrary to the law is void ; ^ Eex' nihil 
potest, nisi quod jure potest.’ Our kings, therefore, when 
they take possession of the room they are called unto, have 
it painted out before their eyes, even by the very solemnities 
and rites of their inauguration, to what affairs by the said 
law their supreme authority and power reaoheth,” ^ 

And agatn, in a passage which is primarily related to 
Church Law in England, but has a general application : The 
Parliament of England, together with the Convocation 
annexed thereunto, is that whereupon the very essence of 
all government within this kingdom doth depend ; it is even 
the body of the whole realm, it consisteth of the king and of 
all that within the land are subject to him, for they are all 
there present, either in person, or by such as they volun- 
tarily have derived their power unto. . . . Touching the 
supremacy of power, w^'Hoh our Kings have in the case of 
making laws, it resteth principally in the strength of a nega- 
tive voice ; which, not to give them, were to deny them that 
without which they were but Kings by mere title, and not 
in exercise of dominion. ... Which laws, being made amongst 
us, are not by any of us so taken or interpreted, as if they 
did receive their force from the power which the Prince doth 
communicate unto the Parliament, or to any other Court 
under him, but from power which the whole body of the 
Eealm, being naturally possessed with, hath by free and 
deliberate assent derived unto him that ruleth over them, so 
far forth as hath been declared.” ^ 

Einally, we must consider the treatment of the source and 
authority of Law as it is presented by that most important 
Jurist of Lower Germany, Johannes Althusius, whose work, 
first published in 1603, was for a long time almost forgotten, 
but was recovered by Professor von Gierke, and which again 

1 Id. id., viii. 2, 13. * Id. id., viii, 6, 11. 
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series ijo teing 0^^ very clearly the' fact that the conception 
of an ordered or constitutional liberty was not asserted merely 
by controversial writers like George Buchanan or Mariana, 
or the pamphleteers of the Huguenot Party and the Catholic 
League in France, but by a writer learned, judicious, and 
measured in his thought and in his language, who also, like 
Hooker, sets out, not only philosophical principles, but 
also what he conceived to be the actual constitutional system 
of a great country. For, as Hooker finds an embodiment of 
the principles of a free and ordered society in the English 
constitution, Althiisius finds the same in the Government 
of the German Empire and of the States and cities which 
formed it.^ 

In order to understand Althusius’ conception of Law, we 
must observe his conception of the nature and origin of 
political society. He accepts the Aristotelian principle that 
a solitary man is not capable of a self-sufficing life, but also 
traces the origin of political society to an express or tacit 
contract between those who are to live together. He accepts 
the Ciceronian definition of the people as being a society of 
men living under a common system of law, and working for 
the common good. The object of the government of society 
is the common good, and its final end is a life in which men 
quietly and rightly serve God.^ 

Althusius accepts the Aristotelian conception of the neces- 
sity of society, but he also clearly asserts that the formation 
of political society rested upon the contract or agreement 
between those who formed it. The statement of this con- 
ception is interesting and important in relation to the political 


^ Our citations from Althusius are 
taken from the text of the edition of 
his work published in 1614, and re- 
cently republished by Professor C. I, 
Eriedrich of Harvard University, and 
we desire to express our obligations 
to him for having made this edition 
easily accessible to students. We 
follow his numeration of paragraphs 
in each book. The scope of our work 


political theory of Althusius as com- 
pletely as we should desire, but that 
is the less necessary because Professor 
von Gierke has handled the subject in 
a masterly and comprehensive fashion 
in his work, * Johannes Althusius und 
die Entwicklung der natiirrechtlichen 
Staatstheorien.’ 

® Althusius, * Politica methodice 
digesta,’ i. 3, 4, 7 , 13, 30. 
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thmrj of the: seventeentli and eighteentli centnTies, ■ but:' it' 
belongs rather to those times than to the history of mediaeval 
political ■ theory, and we refer onr- readers to the disonssion 
of this subject , by von Gierke in his ‘ Althusins/ ; especially 
Part II., Chap, ii., 2.' 

We turn to what is here properly our subject when 'we con- 
sider Althnsius^ conception of law and its place in the State. 
The administration and government of the commonwealth, 
he says, is nothing else than the execution of the Law, and 
he illustrates this principle by citing Aristotle as saying that 
there is no commonwealth where the Laws are not supreme ; 
and again, the supremacy of the Law is the supremacy of 
God, while that of a man is the supremacy of a beast. 
Cicero calls the magistrate the servant and interpreter of the 
law; we are all servants of the law that we may be free; 
Plato says that the Law is queen, and should control not 
only the other citizens but kings themselves.^ In another 
place Althusius says that the magistrates are bound by the 
civil laws of the kingdom and of the Majestas,’^ The 
magistrate may be called a hving law for he does nothing 
except by the Law^s oomnoands.^ 

It is important to observe that from these principles 
Althusius draws the conclusion that it was right to say 
that the magistrate is not ^‘ legibus generahbus solutus ; 
he is not free from either the natural law or the civil laws. 
Althusius was, of course, aware that many thought differently, 
but he is only willing to concede that the prince was in such 


^ Id. id., xxi. 16: “Sic itaque 
administratio et gubernatio reipub- 
Hoae, nihil aliud est quam legis 
executio. ... 

17. Aristotle Lib. Pol. iv- 4 : Res* 
publica nulla est ubi leges non tenent 
imperium! Cicero Pro Cluentio. Legum 
mimstri magistratus, legum interpretes, 
judices, legum denique idcirco omnes 
servi sumus ut liberi esse possimus. 
, . . Arist. Lib. iii. Polit. dicit, ©um 
qui legem praeesse jubet, deum prae* 
esse jubet, qui hominem, bestiam. • . • 
Plato ; Epist. vii. Lex regina esse 


debet, ac dominari, non aliis tanttam 
civibus sed ipsis etiam regibus.” 

* Id. id., xxiv. 48 : “ In adminis* 
tratione hac sua, magistratus obligatus 
est legibus Decalogi . . . atque civili- 
bus regni et Majestatis legibus . . . 
ad quas tanquam ad cynosuram, nor- 
mam et regulam, omnia negocia admin* 
istrationis suae referre debet. , . , 
Unde magistratus lex viva, exseoutor, 
custos et minister legis dicitur ; qui 
nihil nisi lege jubente velit, faciat, vel 
omittat, ut reot© dicit Vasquea, c. 14 
d. Lib. l.’» 
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a sense exempt from the penal laws, that he was not to 
be punished unless he violated the fundamental laws, and 
his own agreement with the people ; and Althusius refers to 
Oujas as holding this opinion.^ The prince cannot do any- 
thing against the law of the commonwealth, for the law is 
of the nature of a contract by which the prince is bound, 
and the authority which the people have conferred upon the 
prince is by its own nature limited to that which is for the 
good of the citizens.^ We shall return to the subject of the 
contract between the prince and people in the next chapter ; 
in the meanwhile it is worth while to observe that Althusius 
conceives of the Law as having this character. We have 
seen this conception in writers of the fourteenth and fifteenth 
centuries.® Althusius admits, indeed, that the prince is 
legibus solutus,^^ but only in the sense that the Law may 
in some cases give him the right of dispensation.’’ ^ 

In order, however, to appreciate fully Althusius’ principle 
of the supremacy of law over the prince, we must consider 
his conception of the Majestas ” or sovereign power in the 
commonwealth. It is probable that he takes this term from 
Bodin,® and he agrees with him in interpreting it as meaning 
that authority which recognises no other as equal or superior 
to itself.® So far he does not differ from Bodin, bnt, having 


* Id, id., xxiv. 49 ; “ Qua de causa 
recto dicitur, magistratum non osae 
legibus generalibus solutum . , . non 
tantum naturalibus sod etiam civilibus. 
. . . Dissentiunt plurime, per 1. 31. 
De Legibus (‘Dig.,’ i. 3, 31) quae 
tamon non obstat. si earn intelligis de 
legibus poenariis, quibus magistratus 
eat solutus, non respectu obligationis, 
sed executionis. Nam si doliquerit (at 
non contra leges fundamentales et cou- 
ventionem propriam cum populo 
initam), non punitur. Cujas. Lib. 36, 
Obs. c. 35.” 

2 Id. id., xxiv. 60 (The prince 
cannot do anything against the law 
of the State) : “ Turn quia lex est 

contractus, 1. 1, ibi. communis reipub- 
licae sponsio, de legibus (t.e., ‘ Dig*/ 


i. 3, 1) ... ex quo contractu princeps 
obligatur. . . , Ergo concessio imperii 
a populo principi facta etiam verbis 
generalissimis, ex materia, subjects, 
limitata, et restricts eat ad meram 
utilitatem civium.” 

» Cf. Part I. c. 2 ; Part 11. c. 2. 

* Id. id., xxiv. 60 ; “ Princeps 
etiam solutus est legibus in casibus, in 
quibus jus ipsi dispensationem con- 
cedit.” 

® For the discussion of Bodin’s 
position, cf. Chap. III. 

* Id. id., ix. 16 ; “ Ideo potestas 
imperandi universalis dicitur, quae 
aliam superiorem vel parem aut 
sooiam non agnoscit. Atque hoc 
supremum jurisdiationis universalis 
jue, est forma et substantialis essentia 
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said tMSj he hegins to develop a sharply marked .contTadiotion 
of Bodiii’B theory, ISo siagie persoas, he saySj, can ; receive 
this ' complete authority plenitndo potestatis”) ; they mnst 
recogmse that , it lies 'in , the consent' and agreement of the 
associated “body 

We must turn to a long passage in which Althusius draws 
out his own conception in opposition to that ol Bodin. Bodin, 
he saySj contradicted the principle that the supreme power 
belonged to the whole community. He begins by pointing out 
that even Bodin admits that the supreme power is subject to the 
I^atural and Divine law ; and he urges that a really absolute 
power would be a mere t3rranny. He refuses dogmatically to 
attribute the supreme power to the king or the optimates,’’ 
and maintains that it can belong only to the whole body of 
the ^‘universal’’ association— that is, to the commonwealth 
or kingdom, for it is from this body that, after God, all legiti- 
mate authority comes. The king, princes, or optimates ’’ 
recognise that the commonwealth by which they are set up 
or removed is superior to them, and that they are bound 
by a contract to obey it. The king, therefore, has no supreme 
and perpetual power which is free from the law, and does not 
hold the Jura Majestatis,’’ but only, and that by the grant 
of the society, the administration of these. The monarch 
therefore must render an account of his administration and 
may be deposed.^ 


Majestatis, sen majoris illius status 
quern diximus, quo sublato, vel ad- 
empto Majestas ilia concidit.” 

1 Id. id., ix. 19 : “ Administratores 
potestatis hujus plures esse possunt, ita 
ut singuH, impositae solicitudinis, non 
in plenitudinem potestatis adsumantur. 
. . . Et singuli hi non habent penes so 
supremam potestatem, sed omnes simul 
unam agnoscant in consociatomm cor- 
poram consensu et concordia.** 

2 Id. id., ix. 20 : “ Huic sententiae 
nostrae, qua regno seu universali con- 
sociatione summa potestas tribuitur, 
contradicit Bodinus Lib. 1, c. 5, ‘ Be 
Repub.’ Ibi enim ille jus Majestatis, 


quod regni jus appellavimus, dicit esse 
summam et perpetuam potestatem, 
nec lege, neque tempore definitam, 
quam majestatis afieotionem late ex- 
plicat Bonnet. Lib, 1, ‘ Be Majestate 
Politica.’ Ego in eo, quo Bodinus haec 
sensu accipit, nullum horum requisitum 
genuinum in jure hoc Majestatis ag- 
nosco. Kon enim est summa potestas, 
non perpetua, neque lege soluta. 

21. Summa non est, quia legem 
divinam naturalemque agnoscat omnis 
humana potestas, arg. Rom. o, 13. 
Minister Bei est tibi in bonum. Si 
minister Bei est, ergo contra Bomini 
aui mandantis prescripta nihil facere 
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We have dealt; this aspect of political theory, in the 
sixteenth centnry at some length,, for,, as it seems to ns, the' 
conception of the natnre and authority of law was still, as in 
the Middle Ages, the most important element of political 


potest. . . . Absoluta vero summa, et 
legibiis omnibus soliitapotestastyraimis 
dicifcur. . , . Bemota, ait (Augustinus) 
Juatitia, quid sunt regna nisi magna 
latrocinia. In quo quidem, nec 
Bodinus a nobis dissentit . . . Quaes- 
tio igitur nobis est, de oivili lego et 
jure* an huic etiam imperium et fasces 
subijiciat, qui suinmam dicitur haboro 
potestatem. Negat Bodinus, et plur- 
imi alii cum eodem. Erit igitur ex 
horum sententia summa potestas quae 
civili lego non est dofinita ; quod ego 
non dixerim. Nam lege civili potesta- 
tem solvere, est etiam aliquatenus 
naturalis et divinae legis vinculis 
eandem exuere. Nulla enim est, nec 
esse potest, lex civilis quae non aliquid 
naturalis et divinae aequitatis im- 
mutabile habeat admixtum. . . . Quod 
si igitur lex civilis generalis a principe 
lata est aequa et justa, quis eundem 
ab obligatione istius legis solvere 
potest ? . . . Quatenus vero lex ilia 
civilis in quibusdam discedit a naturali 
aequitate , . , fatebor, eum qui sum- 
mam habet potestatem, nec superiorem 
nisi Deum et naturalem ©quitatem et 
Justitiam agnoscit, ilia lege non 
teneri. ... 

22. Atque in hoc sensu accepta 
lege, soluta summa potestate, concedo 
in sententiam Bodini . . . Cujacii , , . 
et aliorum jurisconsultorum. Sed 
hano summam potentiam nequaquam 
possum tribuere regi aut optimatibus, 
quam sententiam tamen Bodinus acer- 
rime propugnajre conatur, sed jure, ilia 
tantum corpori universalis consocia- 
tionis nimirum reipubKcae vel regno, 
tanquam propria est adscribenda. Ab 
hoc corpore, post Eeum, profluit omnis 
potestas legitima, in hos, quos reges, 
c^timatesve vocamus, I, 1. De 
Const, Prin. (‘Dig.,* i. 4, 1). . * . 


Corpus igitur hoc consoeiatum, rex, 
princeps, optimatesve superius ag- 
noscunt, a quo iidem constituntur, 
removentur, dejiciuntur, ©t exaucfcor- 
antur, sicuti latius probaverim in 
dictis locis. 

Quis vero summam dicit potestatem, 
quae superiorem agnoscit aliam ? Quod 
et Bodinus probat. Quis lege solvet 
eum, in quam ipsemet consensit, ©t 
ad cujus obedientiam se per modum 
contractus obligavit. . . . 

23. Quantacunqu© enim est potestas, 
quae alii conceditur, semper tamen 
minus est ejus potestate, qui eandem 
concessit, et in ea praeeminentia et 
superior! tas ooncedentis reservata in- 
telligitur. . . . Unde efficitur, regem 
summam, perpetuam, iegeque solutam 
potestatem non habere, et per conse- 
quens nec illius jura Majestatis esse 
propria, quamvis ©orundem adminis- 
trationem et exercitium ©x corporis 
consociati concession© habeat. , , . 

24. Quod si igitur etiam secundum 
Bodinum duplex est Majestas, regni 
et regie, quaero, utra ex hisce, sit 
altera major ©t superior ? Negari non 
potest, illam majorem esse, quae 
alteram constituit, quaeque immortalis 
est in subjecto sue, populo scilicet, et 
alteram minorem, qua© in unius per- 
sona consistit et cum oadem moritur. 
... Unde fit, ut etiam summus mon- 
archa rationem redder© teneatur ad- 
33ainistrationis suae . . , atque etiam 
exauctorari possit. , . . Sed infert 
Bodinus : Inanis est potentia regis . . . 
si comitiorum ac populi jussis tenetur, 

• . . Atque hoc modo incipiet esse 
aristooratia vel democratia, quae ante 
©rat monarchia. Negamus hoc, et 
Bodini opiniones allatas in c. 39, ubi 
de monarchae potestate dicitur, re- 
iutamus.** 
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theory 5' and it will, we hope, be clear that the mediaeval 
principle of the supremacy of law was still ' asserted: and 
understood. 

We shall in a later chapter inquire how far there had also 
developed in the sixteenth century a conception that the 
king was absolute and above law. 



CHAPTER II. 


THE PKINCE UNDER THE LAW. 

We have, in the last chapter, considered some aspects of the 
conceptions of the source and authority of law, that is, of 
those who were clear that the law was greater than the ruler. 
We shall, in a later chapter, discuss the position of those who 
took the opposite view. But, before we do this, we must 
deal with the conception of the source and nature of the 
authority of the prince. 

We think it will be found to make for greater clearness if 
we treat this subject under the following heads : (1) The 
Source of the Authority of the Euler; (2) The Conception 
of a Sovereign Power behind the Euler ; (3) The Eolation 
of the Euler to the Courts of Law ; (4) The Theory of the 
Contract between the Euler and the People ; (5) The Eight 
to resist, and even to depose the Euler ; (6) The Magistrates 
or Ephors. 

(1) The Source of the Authority of the Euler. — ^There is 
no need to discuss this at any great length, for while there were 
a few, with whom we shall deal in a later chapter, who trace 
the authority of the king to the direct appointment of God, 
these were quite exceptional. The great mass of opinion was 
clear, that is, that while God was the ultimate source of all 
authority, the immediate source was the Community itself, 
and it should be remembered that this judgment was con- 
firmed by the whole tradition of the Eoman Law and by the 
mediaeval and contemporary Civilians. 

This was the current opinion, apart entirely from the politi- 
cal controversies of the time. We may begm by observing 
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agaiE tlie : words of tlie Spamsli Dominican, Soto, the Con- 
fessor of Charles and Professor at Salamanca,. The public' 
cml authority is the ordinance of God, the commonwealth 
creates the prince, hut it was God who taught men to do this.^ 
We find the same principle stated hy his Dominican con- 
temporary and colleague in Salamanca, Pranciscus Yictoria, 
in the terms of a careful distinction between Potestas 
and Authoritas.’’ The Eoyal “ PotestasY is not derived 
from the commonwealth, but from God Himself, for though 
he is established by the commonwealth, for the common- 
wealth creates the king, it transfers not Potestas but its 

own Authoritas to him.2 

The same judgment is expressed by such a careful and 
experienced politician as Sir Thomas Smith. In a passage 
already cited, he contrasts the king and the tyrant, not only 
with reference to their relation to the law, but also to the 
source of his authority. The king is one who has attained 
the royal power by hereditary succession or by election, with 
the consent of the people, while the tyrant is one who has 
obtained power by force, and without the consent of the 
people.® 

We have cited these opinions, not as being in themselves 
very important, but merely as illustrations of what we think 
was the normal opinion, apart from the controversies of the 
later part of the century. When we pass to those who wrote 
under these later conditions, we naturally find aU this much 
more sharply asserted. George Buchanan, for instance, in 
his work, ^ De Jure Eegni apud Scotos,’ which is in the form 

^ Soto, ‘ Do Justitia et Jure/ iv. 4, 1 respublica regem), non potestatem, sed 
(p. 309) : “ Ecce quemadmodum propriam authoritatem in regem trans- 

pubHea civilis potestas ordinatio Dei fert.’* 

est ; non quod respublica non creaverit * T. Smith, ‘ De Republica Anglo- 
piincipes, sed quod id fecerit divinitus rum/ I. 7 : “ Rorum summam ad 

eradita.’* unum aliquem delatam potestatem, 

^ Francisctis Victoria, * Relatioues regiam esse perhibent, qui vel natalium 
de Potestaf e Civili,’ viii. : Videtur splendore, vel suJftragiorum prerogativa, 

ergo quod regia potestas sit non a per consentientem populi voluntatem, 
republica, sed ab ipso Deo, ut Catholici earn adeptus. , . . Tyxannum appel- 
doctores sentiunt. Quamvis enim a lant, qui per vim absque consensu 
republica constituatur (creat namque populi nactus principatum.” 
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of a dialogue between himself and ‘‘Metellanns ^^ (Maitland) y 
in asserting the subordination of the King of Scotland to the 
lawSj maintains ■ that though the Mugs of Scotland received 
the throne bj hereditary succession, they were created by 
the laws and the will of the people just as much as those 
kings who were elected.^ 

The Huguenot writers of the period between 1673 and 1680 
set out this conception in different ways. Hotman does this, 
with reference primarily to history, in his work ^Franco 
Galha,^ originally published in Latin in 1673.^ We are not 
here concerned with the historical value of his contentions 
about the nature of the Merovingian and Oarolingian mon- 
archies, but only with the conclusions which he drew from 
his study of history. He contended that the supreme 
authority in the time of these monarchies belonged to the 
general assembly of the whole people, which he relates to the 
States General of later times,^ and that it was this assembly 
which elected and deposed kings.* He gives a number of 
examples of the authority of the States General, including a 
statement that it was the States General which decided 
between the claims to the French crown of Edward III. and 
Philip of Valois.® In one place he says roundly that the 

Ooncile des Stats (the States General) had the power to 
elect and to depose kings, and to entrust the administration 
of the kingdom during a minority to such a person as it thought 
best.® 

The treatise entitled ^ La PoKtique, Dialogue d^Archon ei 
de Politic,^ published in 1676,^ has a veiy high conception of 
monarchy, and speaks of the Prince as the Image and Vicar 
of God 5 but if he has this character, he must also represent 
the goodness and justice of God.® Hereditary succession or 

^ George Buchanan, ‘ Be Jure Regni ’ electos.** 

{p. 20) : “ B. Equibus omnibus facile * Cf. Allen, op. cit. (p. 309). 

intelligi potest, qualem a majoribus * Hotman, ‘ Franco Gallia,’ x. (page 

acceperunt potestatem: non aliam 047). 

videlicet, quam qui sufEragiis electi in * Id. id., xi. (p. 601). 

leges jurant. . . . lUud autem, opinor, ® Id. id., xvii. (p. 701). 

vides qui nascimtur nobis reges, eos et • Id. id., xx. (p. 712). 

legibus et populi suSragio creari, non ’ Cf. Alien, op. cit. (p. 314). 

minus quam quos ab initio diximus * ‘ La Politique,’ &c. (p. 90). 
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eleetion are botli tolerable: tbe best is to combiiie the: twOj 
blit even in tbe ease of those who hold by hereditarj stieoessioH 
thO' peoples who have the right to place magistrates over them- 
selves have also the right to depose them.^ , The best known 
of these works, the ‘ Yindiciae Contra Tyrannos/ , published in 
1577, also speaks of kings as the Vicars of God,^ and says 
that it is God Who has instituted kings, but it is the 
people who constitute them, who bestow kingdoms and 
approve their election. Kings must remember that they 
reign a Beo sed per popnlnm et propter popnlnm.’’ There- 
fore if in some countries kingship has become hereditary, it is 
still the custom that the children do not succeed their fathers 
till they have been constituted anew by the people, and are 
only held to be kings when they have received the investiture 
of sceptre and crown from those who represent the Majestas ’’ 
of the people.® 

George Buchanan and the Huguenot writers express this 
judgment in strong and unqualified terms, but we find the 
same opinions expressed in as thorough-going a fashion by 
some of the Eoman Catholic writers of the last years of the 
sixteenth century. Among the most important tracts written 
in defence of the deposition of Henry III. of France is that 
of Boucher, ‘ Be justa Abdicatione Henrici Tertii,^ published 


^ Id. (p. 96) ; “ Politie. II me 

semblo que et Tun et Tautre ne sent 
si louables que coux qui sent par elec- 
tion ot succession tout ensemble. . . . 
Politie. J’avoue bien que par cous- 
tume la chose est tellement reclue 
qu’olio {hereditary succession) est r6- 
pul4 pour droit, mais puis quo les 
peuples ont le droit de mettre les 
magistrats sur eux . . . il faut con- 
clnrro qu’ils les peuvent demettre, et 
par 1^1 sent eiecteurs do ieurs princes.’* 

^ * Vindiciae Contra Tyrannos.’ Qu. 
I. (p. 9). 

* Id,, Q. III. (p. 76) : “ Ostendi* 
mas antea Deum Reges instituere, 
regna regibus dare, reges eligere. Dici- 
mus jam, popnlum reges constituere, 
regna tradere, electionem suo sujffiragio 


comprobare, . . (P. 79) : Quo sem- 

per recordantes reges se a Deo quidem, 
sed per populum et propter populum 
regnare. . . .” (P, 82) ; Etsi vero, ex 

quo virtutem patrum imitati filii, 
nepotesve, regna sibi quasi haeredi- 
taria fecisse videntur, in quibusdam 
regionibus electionis libera facultas 
desiisse quodammodo videatur ; man- 
sit tamen perpetuo in omnibus regnis 
bene constitutis ea consuetude, ut de 
mortuis non prius succederent liberi, 
quam a populo quasi de novo constitu- 
erentur, neo tan quam suis haeredes 
patribns agnoscerentur, sed turn demum 
reges censerentur, cum ab iis qui populi 
majestatem representant, regni in- 
vestituram, quasi per sceptrum ©t 
diadema accepissent.” 



368 


THE LATER SIXTEENTH CENTURT. 




in 1589. Bonclier was a theologian of some eminenoey and 
Ms work is largely concerned with the question of the power 
of the Pope to depose kings. We are not, howeverj here 
concerned with this question, hut with Ms conception of the 
relation of the authority of the king to that of the community. 
With regard to tMs, he expressed himself as clearly and dog- 
matically as the Huguenot writers. 

It is the people or commonwealth which estahlishes the 
king, hut while it bestows tMs authority upon him, the final 
authority and Majestas remains with the people. It 
resided with them before there were any Idngs, and even 
kings must render their account for any offence against it.^ 
TMs Majestas is embodied in the Estates.^ 

It is the people, then, from whom the king derives Ms 
authority, and not from God only, and he repudiates the 
interpretation of St PauPs words in Eomans xiii. 1 as imply- 
ing the latter. We recognise, he says, that kings, like all 
good things, come from God, but in accordance with the Jus 
Gentium, it is through the people.® 

It would be difficult to find a more explicit repudiation of 
what we call the Divine Eight, and a more thorough- 
going affirmation of the principle that the royal authority 

^ J. Boucher, ‘De Justa Henrici Quae Caosar ab iis semel, ut sceptro 
Tertii Abdicatione,’ I. 9 ; “ Jus autem reos amonneat, lege Julia constat, quae 
illud cum in duobus positum sit, ut et poonam majestatis, non dignitatis 
a populo sen republica oonstituuntur tantum, sed et animae amissionem esse 
reges, et regibus constitutis, sic pones jubet.’* 

eos summam potestatem esse constet, * Id. id., III. 8 : '* Porro majesta- 
ut summa in eos tamen populi seu tern illam cum penes ordines seu 
reipublicae jus ac majestas remaneat, comitia esse constet, id quoquo sequi- 
huiusque adeo laesae vel imminutae, ei tur, qui ordines laeserit, publicae 
res ita ferrat, rex tenori possit.’* majestatis supra omnes teneri atquo 

Id., in. 7: ** Maiestas reipublicae ao reum esse, Nam penes comitia ut 
populi quae sit, dictum antoa est. regni majestas sit, cum universa 
Quae ut prima por se ac regibus anti- regnorum consuetude docet, turn quia 
quior est, ita authenticum quid penes porpetua in Gallia sacrosancta eorum 
se, vel teste scriptura habet, quod auotoritas esse consuovit.’^ 
deponere, quodque abiicere a se nec ® Id. id., I, 13: Et nos, qindem, 
possit neo debeat. Cujusque legibus ut reges a Deo, ut et bonuin omne, 
omnes omnis generis homines ac reges esse agnoscimus, ita intermedio iure 
ipsi teneantur. Quippe, cum penes gentium, et per popuium, ut sunt, ita 
eos non aliunde majestas sit, quam esse, sane fateamurJ’ 
quia publica ab iis potest as referatur. 
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was inferior to the sovereign antliority, or MajestaSy^^of tlie 
eommnnity ; it was derived from it, and was answerable ;t0' 
it. 'Bonolier adds, dogmatically, tliat no one is born a king; 
tbereyis no Ohristian kingdom where hereditary snccession has 
such a force that the right of establishing the king does not 
remain with the people.^ 

Boucher does not, however, state these principles as merely 
abstract, bnt maintains that they were embodied in the actual 
constitutionai systems of the European countries, and he 
refers specially to the Empire, to Aragon, and to the authority 
of Parliament in England, and he attributes the comparative 
absence in Prance of the constitutional forms of this supreme 
authority of the community to the recent tyrannical 
innovations of Louis XL^ He cites the deposition of 
Merovingian and Oarolingian kings in Prance, of Bichard 
II. in England, and the recent deposition of the Eing of 
Denmark.^ 

With these writers we may place Mariana, the Spanish 
Jesuit of the late sixteenth century. He also considers the 
monarchy to be the best form of government, and he care- 
fully discusses the advantages and disadvantages of succession 
by inheritance or by election. He finally concludes that 
hereditary succession is best, but the succession should be 
determined by law, not by the wiU of the king, for the common- 
wealth gave him an authority restrained by laws, and any 
change therefore must be made with the consent of the 
Ordines (the Estates or Cortes).^ In another place, 
discussing the relation of the commonwealth to a king who 
becomes a tyrant, he argues that the commonwealth, from 
which the royal authority arises, may call the king to account, 
and may deprive him of his authority. When it transferred 

1 Id. id., I. 17 : “ Omnino rex nemo “ Sic oommodins fere cogitabam, bere- 

nascitiir. Neque ullum omnino vel ditarium esse principatrim.” , . . (p. 

inter Christianos regnum est, in quo 37) : “ Neque pro rogis arbitrio sueces- 
hereditario successio sic polleat, quin sionem etiam inter filios mutandam 
penes populum constituendi jus re- videri. Praesertim cum leges succes- 
maneat.” sionis mutare non ejus, sed reipub- 

® Id. id., I. 21, 22. lica.e sit, quae imperium dedit, iis 

® Id. id., I. 23, 24. legibus constrictum, ordinum consensu 

* Mariana, * De Bege,’ I. 3 (p. 34): id faeiat opus est.” Cf. 1. 4 (p. 38). 

VOL. VI. 2 a 
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itS: aiitliority . to the prince,' it reserved' to itself a greater 
authority.^, 

It may,: no donM, justly be said that these' writers, ■ especi- 
ally the '' Huguenots, and Mariana, express a highly contro- 
versial mood. But it should be observed that the same 
judgment is expressed by Hooker, substantially, but in 
characteristically measured terms. Hooker deals with the 
subject in the first book of the ‘ Ecclesiastical Polity,^ when 
he discusses the origins and first forms of political society. 
The first form of social authority was, he thinks, that of the 
father over his family, but that is not the nature of authority 
in a political society. Howbeit over a whole general multi- 
tude, having no such dependency upon any one, and con- 
sisting of so many families as every political society doth, 
impossible is it that any should have complete lawful power, 
but by consent of man or immediate appointment of God ; 
because, not having the natural authority of fathers, this 
power must needs be either usurped, and thus unlawful ; or, 
if lawful, then, either granted or consented unto by those 
over whom they exercise the same, or else given extraordi- 
narily from God, unto Whom all the world is subject.’^ ^ 

He returns to the subject in the eighth book, where he is 
dealing with the relation of the king to the Church. First, 
unto me it seemeth almost out of doubt and controversy, that 
every independent multitude, before any certain form of 
regiment established, hath, under God’s supreme authority, 
full ^ dominium ’ over itself, even as a man, not tied with the 
bond of subjection as yet, unto any other, hath over himself 
the like power.” ® 

Hooker is indeed careful to defend the right of hereditary 
succession to kingship, but he is also clear in asserting that 
this hereditary right arises from the ^‘original conveyance” 
by the community. The case thus standing, although we 
judge it as being most true that kings, even inheritors, do 

^ Id. id.» I. 6 (p. 67): “ Cert© a in principem jura potestatis transtulit, 
republica, unde ortum habet regia ut non sibi majorem reservavit potes- 
potestas, rebus exigentibus regem in tatem.” 

jus vocari posse, ©t si sanitatem res- * Hooker, * Eccles. Polity,’ I. x. 4. 

puat, principatu spoHari. Neque ita * Id. id., VIII. 2, 6. 
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iiold tieir right to the power of dominion ' with depend^^^ 
upon the whole body politic, over which they rule as kings 
yet so it may not be understood, as if such dependency did 
grow, for that every supreme ■ governor doth personally take 
from them his power by way of gift,, bestowed ' of their own 
free accord upon him at the time of his entrance into the said 
place of government. But the cause of dependency is in that 
first original conveyance, when power was derived by the 
whole unto one ; to pass from him imto them, whom out of him 
nature by lawful birth should produce, and no natural or legal 
inability make uncapable. [N'either can any man with reason 
think but that the first institution of kings is a suificient 
consideration wherefore their power should always depend 
on that from which it did then flow. Original influence of 
power from the body into the king is the cause of the king^s 
dependency in power upon the body.’^ ^ Hooker denies that 
the individual king must be elected, but affirms that it was 
from the community that the right of hereditary succession 
was derived. 

We have discussed the position of Althusius with regard to 
the supremacy of the law, in the last chapter, and need only 
here draw attention to an important passage in which he sets 
out the origin and nature of the authority of the adminis- 
trator or prince. He recognises that while the common- 
wealth is formed by the free association of all its members, 
and establishes the laws necessary for this, it cannot itself 
administer them; and therefore it appoints ministers and 
rulers, and transfers to them the necessary authority and 
power; it gives them the power of the sword and commits 
itself to their care and rule.^ Althusius is clear that there 
must be rulers or princes in the commonwealth, but the rulers 
are appointed by the commonwealth, and their authority is 

^ Id. id., VIII. 2, 9. ntdlo mode fuDgi potest, postea minis- 

® Althusius, * Political xviii. 10 : tris et rectoribus a se eleotis demanda- 
** Nam populus prime se in corpus vit, atque in eos ad muneris sui ex- 
quoddam eertia legibus consociavit, peditionem necessarmm auctoritatem 
jura necessaria et utilia ad hanc con- et potestatem transtulit, gladioque ad 
sociationem sibi constituit, eorumqu© earn rem illos accinxit, iisque se re- 
adminiatrationem qua ipse populus gendum curandumque oommisit.*’ 
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always less 'tliaii tiiat which, the commonwealth reserves to 

only to rale according to the just 
laws of the eommonwealth, and they are only God^s ministers 
if they rule for the common good. The prince is not above 
the laws, but the laws above the prince. There neither is, nor 
can be, any such thing as that absolute power which, as it is 
sometimes said, is given to the prince.^ 

Finally, we may put beside Hooker and Althusius the 
judgment of the great Jesuit, Bellarmine. He is no doubt 
arguing, not for the direct, but for the indirect authority of 
the Papal See in temporal matters ; but Ms judgment is clear 
that, wMle it is true that the royal or imperial power is from 
God, it must be understood that it does not normally come 
immediately from Him, but mediately through the consent of 
men, for as St Thomas Aquinas had said, lordship and princi- 
palities belong not to the Divine, but to the Human Law.^ 


(2) The Conception of the Sovereignty of the Com- 
munity. — ^We shall, in a later chapter, consider the theory of 
sovereignty as set out by Bodin, and we do not wish here to 
anticipate tMs. It is enough, for the moment, to say that in 
Bodin’s view there must be in every political community 
some supreme power which makes all laws and magistrates, 


1 Id. id., xviii. 27 : “ Quanfcum- 

cimque enim est imporium et jus quod 
alteri conceditur, minus tamen semper 
est eo quod concedens sibi reservavit. 
... 28. Transfertur vero in hosce 
administratores et rectores a membris 
universalis consociationis sola potestas 
secundum justas leges administrandi 
et regendi corpus, et jura universalis 
hujus consociationis. . . . 32. Hoc 
agens, minister Dei dicitur, Rom. c. 13, 
... 37. Non est princeps supra legem, 
sed leges supra principem. . , . 38. Nam 
contra leges aliquid posse non est 
potestatis, sed impotentiae nota. . . . 
39. Unde et quod dicitur absoluta et 
plenissima potestas principi concessa, 
nulla est, nee esse potest.” 

* Bellarmine, * De Potestate Summi 


Pontificis,’ HI. (p. 51): “ Porro 

quod soribit sanotus Gregorius datum 
fuisse imperatori coelitus, non significat 
imperatoriam potestatem esse imme- 
diate a Deo, sed esse a Deo in eo sensu, 
quo dicit apostolus ad Rom. xiii., non 
est potestas nisi a Deo. Omnis enim 
potestas a Doo est ; sed aliqua im- 
mediate, ut Moisis, ut Sancti Petri, ut 
Sancti Pauli j aliqua mediante con- 
sensu hominum, ut potestas Regum, 
Consulum, Tribunorum — ^nam (ut Sane- 
tus Thomas docet in 2. 2. Q. 10. Art. 
10. et Q. 12. Art. 2) dominia et princi- 
patus humani, de jure human o sunt, 
non de jure divino.” Of. Id. id., xxi. 
(page 174). For the same principle as 
held by Molina and Suarez, cf, pp, 343, 
344. 
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and wMch. is, subject to no law, except tbat of God and of 
natnre, and to tMs power Ixe gives tbe name of Majestas.’^'^' 
Bodin’s work was published in Prenoli in 1576, but it is im-' 
portant to observe that some of the Huguenot pamphlets 
were published a little earlier,, or about the same time, 
Hotman’s ^ Franco Gallia ’ in 1573, the ^ Droit des Magistrats ^ 
in 1574, and the ^ Archon et Politie ' in 1576, and in some of 
the$e we find already developed a conception of a power 
belonging to the community or its representative authority, 
which is supreme over all other powers, even that of the king, 
and this supreme authority they call the Souverainet6,^’ 
while they speak of the king as Souverain.^’ 

Hotman, in discussing the power of what he calls the 

Ooncile des Estats,’’ meaning the States General, maintains 
that it had power to elect and to depose kings, and he goes on 
to say that even after the election of the king, it reserved and 
retained in its own hands the sovereign authority of the 

government of the kingdom.2 

It is, however, in the ^ Droit des Magistrats ’ of 1674 that 
the distinction between the Souverain ’’ and the Souver- 
ainet4 is first carefully and completely drawn out. There 
are magistrates or officers, who are indeed inferior to the 

Souverain,” and are appointed by him, but do not properly 
hold from the Souverain,” but from the Souverainet4.” ® 
The distinction is clear, but is made even clearer when the 
author adds that the Souverain ” himself, before he is put 
in real possession ” of his sovereign administration, swears 
fidelity to the ^‘Souverainet4.”^ And again, empires and 


^ cf. pp. 418 m 

* Hotmail, ‘ Franco Gallia^* xx. 

(in ‘ M 6 moir 0 s de FEstat,* vol. 1 . p, 
712) : “ Que plus est, mesme apr^s 

I’election du roi, le Concile se reservoit 
encores et retenoit par devers soy la 
souveraine authority dn gouveraement 
des affaires du RoyaumeF* 

* “ Du Droit des Magistrats ** (ed. in 
* M^moires de I’Estat/ vol. ii. p. 748 ; 
“ Or faut-il entendre que tous ceux cy 
(the magistrates) encores quils soyent 


au-dessous de leur souverain (duque) 
aussi ils recoyvent commandement, et 
lequel les installe et approuve) toutes 
fois ne dependent proprement du 
souverain, mais de la souverainet^.’* 

* Id. id., vol. ii. p. 748 : “ Le 
souverain mesmes, avant qu’estre mis 
en vraye possession de son administra- 
tion souveraine, jure fidelity k la 
souverainet 6 , sous les conditions ap- 
posees ^ SOD serment.” 
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kingdoms ' are fiefSj which, owe homage and fidelity to ' the 
^^Sonveralnet^.’^ ^ 

..■'These: a trenchant , sayings, . and the conception of the 
king as a vassal of the Sonverainetd is nmisnal, to say the 
least, though not nnintelligible ; but what we are here con- 
cerned with is the sharp distinction between the king who is 
Souverain,’’ and some greater authority behind him, which 
holds the Souverainet4,’’ for there are those who represent 
the SouveraineM ” and it is for them to provide for the tenure 
of the sovereign’s fief, if he has lost it by his offences against 
his subjects ,2 The king or Souverain ” is not above the 
laws, but is subject to them, for he has sworn to maintain 
and defend them.® While it is not lawful for any private 
person to resist the tyrant, there are magistrates, inferior 
indeed to him, but whose function it is to act as bridles and 
restraints upon the sovereign magistrate. There are such 
officers in several Christian kingdoms, such as dukes, mar- 
quesses, counts, &c. ; they were formerly “ estats et charges 
publiques,” and were appointed ‘‘par ordre legitime,” and 
though these offices have become hereditary, the nature of 
their right and authority has not changed: such are also 
the elective officers of the cities, such as mayors, consuls, 
syndics, &o.^ 


1 Id. id., vol. ii. p. 776 : Outre 
tout cela, puisque les royaumes et 
empires mesmes sont fiefs, devons 
hommages et services k la souverainet4. 

2 Jo di done au cas oti nous sommes, 
qu’un roi, ou m6me un Empereur, 
relevant de la souverainet6, commet- 
tant felonie centre ses vassaux, assavoir 
ses sujets (ce que jamais ne puisse 
advenir) pord son fief, non pom etre 
adjudge aux vassaux, mais pour y 
etre pourvu par ceux qui repr^sentent 
la souverainefc^. ... Or est il ainsi 
que r Empereur mesmes, comme nous 
I’avons cy devan not6, doit hommage 
k PEmpire, duquel il est le premier et 
souverain vassal (ce que doit estre 
encores k plus forte ou pour le moins 
aussi forte raison estim6 de la con- 


dition des Roys a Tendroit du 
Royaume).” 

* Id. id. (p. 750) : Car pour certain 
e’est une parole trds fausse, et non 
poinct d’un loyal sujet k son prince, 
mais d’lm detestable flatteur, de dire 
que les souverains sont contraints A 
nulles lois. Car, au contraire, il n’y 
en a pas une, par laquelle il ne 
doyve et soit tenu de regler son 
gouvemement, puis qu^il a jurA 
d’estre ie mainteneur et protecteur de 
toutes.” 

This is followed by a citation of the 
*Digna Vox’ (Cod, I. xiv. 4) and the 
story of Trajan giving the sword to be 
used against him if necessary. 

* Id. id. (p. 746): “ Il n’est Hcite 
k aucun partiewlier d’opposer force k 
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It is of these offioers that the author of the treatise Bays^ as 
we. haTe seen, that they hold not from the Sonverain ” but 
from the Soiiverainet4/’ to which the Sonverain ” MmseK 
has sworn, fidelity ; and he goes on to say that there is , a 
mutual obligation between the king and these officers of the 
kingdomy for the whole government is not in the hands of the 
king, but only the souverain degr6 ” of the government^ 
while each of these ioferior officers has his part in it according 
to his rank.^ 

The pamphlet generally known as ^ Archon et Politic/ 
which was published in 1576, represents the same conception. 
In discussing the limitations on the arbitrary power of the 
prince it says that there are inferior authorities, deputies 
of the people ; these create the prince and can depose him, 
and they would be traitors to their country if they sufiered 
the prmcipaut<5 ’’ to become a tyranny. They, as souver- 
ains magistrate,’^ are above the prince (in their public capacity), 
while as private persons they are below Mm.^ And again, 


la force du tyran, de son authority 
privee.** 

Id. id. (p. 746) : ** Tiercement, il 
y en a d’autres, lesqnels encores qn’ils 
n’ayent la puissance souveraine et 
ordinaire k manier, toutes fois sent 
ordonnez pour servir comme de brides 
et freins an souverain magistrat.** 

Id. id. (p, 747) : “ Je viens mainte- 
nant aux magistrats inferieurs. . . 

(p. 748) : “ Tols sont aujourdhni les 
officiers de plusieurs royaumes Cbres- 
tiens, entre lesquels il est raisonnable 
de center les Dues, Marquis, Contes, 
Vicomtes, Barons, Cbastelains, qui ont 
jadis ept4 estats et charges publics, qui 
se commettoyent par ordre legitime, et 
qui depuis, pour ©stre devenues dignitez 
hereditaires, n’ont poxxrtant change la 
nature de leur droit et authority ; aussi 
il faut comprendre en ce nombre les 
officiers electifs des villes, tels que sont 
les Maires, Viguiers, Consuls, Capitous, 
Syndiques, Eschevins et autres sem* 
blables.’* 

1 Id. id. (p. 748 ) : “ Par cela il 


appert qu’il y a une inutuelle obligation 
entre un Boy et les o£5ciers d’un 
royaume : auquel royaume tout le 
gouvemement n’est pas mis entre les 
mains du Roy, ains seulement le 
souverain degr4 de ce gouvemmement, 
comme aussi les ofBciera inferieurs y 
ont chacun leur part selon leur d©gr4, 
et le tout 6. certaines conditions d’un© 
part et d’autre.” 

* **L8 Politique. Dialogue entre 
Archon et Politie ” (ed. in * Momoires de 
TEstat,* vol. in. (p. 127) : Car il y a des 
puissances inf^rieures ©t depiitez du 
peuple, autheurs des princes, qui les 
ayant faits les peuvent defaire, et tels 
ne peuvent laisser par raison la prin- 
cipaut4 decliner tyrannic, car ils 
trahiroyent la patrie qui a constitu6 tels 
estats pour empescher la Tyrannie. 
Si elle survient, o’est aux sujets par- 
ticuliers de recourir humblemcnt et 
sans confusion au remede vers ceux 
14 qui sont cornine souverains Magis- 
trats pardessus le prince en eest 
endroit, quoi quils soyent privez et 
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after discussing the right of subjects, who, have by solemn 
edicts: obtained, : the prince the right to exercise their 

religion, to refuse obedience if the prince attempts tyranni- 
cally to violate these, and to defend their liberty by all lawful 
means ; the author of the tract goes on to say that this 
applies also to the other rights of the people. There are, 
indeed, few kingdoms or principalities whose rulers are not 
bound and restrained by many laws, to which they have 
sworn at their reception,’^ and they have promised the 
Souverainet^,’^ that is, the Estates composed of the 
body of all the people, to keep these inviolably.^ 

This conception, that behind the authority of the king or 
prince there is a greater authority still, and that this resides 
in the community, was also carefully set out by Mariana. 
After saying in general terms that the prince should understand 
that the authority of the whole commonwealth is greater than 
that of any one person,^ Mariana devotes a whole chapter to 
the consideration of this question in detail. He was aware 
that there were different opinions, that some learned men 
maintained that the king was greater not only than the 
individual citizen, but than all the citizens, and that the 
commonwealth could transfer the supreme power to the prince 
without any limitation.^ And, he continues, this seems to 

au oeasous par un regard ordinaire. aint6 (c’est-^i.-dire, anx Estats com- 

Et ne faut point penser que le prince pos6s du corps de tout le peuple) de 

puisse sans tyrannie, oater cest ordre : garder inviolablement.’* 
car cela vient de la premii^re source du * Mariana, ‘ De Rege,’ I. 6 (p. 61) : 
gouvememens establis de Dieu et de “Quod caput est, sit principi per- 

nature, comme il en a est^ parl6.** suasum totius reipublicae majorem 

^ Id. (p. 128) : “ Cela se doit esten- quam unius auctoritatem esse, neque 
dre aussi aux autres droits du peuple, pessimis hominibus credat diversum 
lesquels ue peuvent ©stre abolis sans affirmantibas, gratificandi studio : quae 

manifeste confusion et an^antissement magna pernicies est.** 
des ©stats, et k plus forte raison, » Id. id., I. 8 (p. 71) : “ Video 
quand les loix reiglent d^s long temps tamen non deesse viros eruditionia 
la grandeur des princes et magistrats opinione praestantes, qui secus statu* 
souverains : comme il se trouvera bien ant ; Regem non singulis mode civibus, 
peu de royaumos et principautez, dont sed etiam universis majorem esse. . . 
les principaux gouverneurs ne soient (p. 72) : “ Praeterea cum negare nemo 
liez et retenus en limites par beaucoup posset, quin respublica supremam et 
de loix, qu’eux mesmes Jurent k leurs maximam potestatem possit sine excep* 
reception, et promettent k la sonver* tione principi deferre.” 
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be tie form of government among some peoples where there 
is no public oonsensns,’’ where the people or the chief men 
never assemble to deliberate about the affairs of the common- 
wealth, where men must obey whether the king’s government 
is just or nnjnst. Such an authority, Mariana, however, says, 
is excessive, and tends to tyranny ; Aristotle had Indeed said 
that it existed among barbarous peoples, but we are not con- 
cerned with barbarians, but with the government of Spain and 
with the best form of government.^ He concedes that the 
king is supreme in those matters which by the law and custom 
of the nation are left to Ms judgment, such as making war 
and administering justice; in those matters the king has an 
authority greater not only than the individual citizen, but 
than all. On the other hand there are matters, such as 
legislation and taxation, in wMch the authority of the common- 
wealth is greater than that of the prince. Finally, and tMs is 
the most important part, the commonwealth has authority to 
coerce the prince if he is vicious and wicked, if he prefers to 
be feared rather than loved, and becomes a tyrant.^ 


1 Id. id., 1. 8 (p. 72) : “Est autem 
perspicuum, id institutum in qui bus- 
dam gentibus vigere, ubi nullus est 
publicus consensus, nunquam populus 
aut prooeres de republics deliberaturi 
conveniunt : obtemperandum tantum 
neoessitas urget, sive aequum sive 
iniquum regis imperium sit. Potestas 
nimia proculdubio, proximeque ad 
tyrannidem vergens, qualem inter 
gentes barbaros vigere Aristoteles 
affirmatum reliquit . . . nos hoc loco 
non de barbaris, sed de principatu qui 
in nostra gente viget, et vigere aequum 
est, deque optima et saluberrima im- 
perandi forma disputamus.’* 

* Id. id., I. 8 (p. 72) : Ac primum 
libenter dabo, regiam potestatem 
supremam in regno esse in rebus 
omnibus, quae more gentis, institute, 
ac certa lege, principis arbitrio eint 
permissa, sive helium gerendum sit, 
sive jus dicendum subditis, sive duces 
magistratusque creandi : majorem 
non singulis mode, sed universis 


habebit potestatem, nullo qui resistat, 
aut facti rationem exigat. Quod mori- 
bus populorum ferme omnium fiirum 
videmus, ne a rege constituta retractare 
cuiquam liceat, aut de ipsis disceptare. 

Credam tamen, in diverse quamvis 
genere, majorem reipublicae quam 
principis esse auctoritatem, modo 
universae in unam conspirantis senten- 
tiam. Certe ad tributa imperanda, 
abrogandasque leges, ac praesertim 
qua© de succession© in regno sunfc, 
mutandas, resistent© multitudine impar 
unius principis auctoritas sit, et si 
qua© alia gentis moribus universitati 
reservata haudquaquam principis in 
arbitrio posita sunt. 

Postremo, quod caput est, principis 
malo coercendi potestatem in republics 
reaidere, si vitiis et improbitate infectus 
sit, ignoransque verum iter gloriae, 
metui a civibus quam amari malit : 
motuque paventibus et pereulsis im- 
perare, injuriam facere pergat factus 
tyrannus,’* 
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These writers may seem to represent some what extreme 
opinions, "and it is therefore important to observe that Hooker 
and Althnsins affirm the same principles. In one passage 
Hooker says: “Besides, when the law doth give him (the 
king) dominion, who donbteth but that the king who receiveth 
it must hold it of and under the law f According to that 
axiom, ^ Attribnat rex legi, qnod lex attribnat ei, potestatem 
et dominium ’ ; and again, ^ Bex non debet esse sub homine, 
sed sub Deo et lege.’ Thirdly, whereas it is not altogether 
without reason that kings are judged to have by virtue of 
their dominion, although greater power than any, yet not 
than all the states of those societies conjointly wherein such 
sovereign rule is given them.”^ And again, with special 
reference to England : “ This is therefore the right whereby 
kings do hold their power; bnt yet in what sort the same 
doth rest and abide in them it somewhat behoveth to search. 
Wherein, that we be not enforced to make over-large dis- 
courses about the different conditions of sovereign or supreme 
power, that which we speak of kings shall be with respect 
unto the state and according to the nature of this kingdom, 
where the people are in no subjection, hut such as willingly 
themselves have condescended nnto^ for their own most behoof 
and security. In kingdoms, therefore, of this quality the 
highest governor hath indeed universal dominion, hut with 
dependence upon that whole entire body, over the several 
parts whereof he hath dominion ; so that it standeth for an 
axiom in this case. The king is “ major singulis, universis 

minor.” 2 

We have already seen that Althusius is clear that the 
“Majestas” or sovereign authority which recognises no other 
as superior or equal to itself, belongs and can only belong 
to the whole political community, and we need only refer here 
to another passage, as expressing this judgment. The 
“ Majestas ” belongs to the people and it cannot transfer this 
to any other person. It cannot be divided or transferred, it 
is created by the whole body of the members of the kingdom, 

^ Hooker, ‘Ecclesiastical Polity/ ^ Id. id., viii. 2, 7. 
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and without 'them it caimot ' stand. The king, therefore^ 
however great his authority, can never deprive' the: members^ 
of his kingdom of the right to resist him if he acts tmjnstly* 
This Jns/’ that is, the ‘‘ Majestas,’’ is the very soul and 
vital spirit of the commonwealth, and it can never grant 
it to anyone else without destroying itself.^ 

(3) The Eelation of the King to the Courts of Law.— We 
have seen in former volumes and in the earlier parts of this 
one that in constitutional theory and practice it was a 
generally accepted principle that the king could, in normal 
circumstances, take action against his subjects only by 
process of law. The famous clause of Magna Carta (39) 
represents the normal conception of feudal law, and the normal 
practice of mediseval society . It is therefore important to 
inquire whether this principle continued to be recognised in 
the later sixteenth century. 

George Buchanan deals with this question under two 
terms ; and first, whether the king should have the power of 
interpreting the law. Maitland had urged that the king 
should have this power, but Buchanan replies that he was 
asking more than the most imperious ” of kings demanded. 
This power belonged to the judges ; to give this power to the 
king would give him the opportunity to twist the law to his 
own convenience. If this were once permitted, it would he 
useless to have good laws ; it would be better to have no laws 
at all than such a liberum latrocinium,” imder colour of 


Alt/husms, ‘Political xxxvxii. 127 : 
“ Quis item dicet popuKim tale jus 
majestatis in alium a se transferre 
potuisse. Stat enim ilia communis 
juris-confaultomm sententia, jus majes- 
tatis nec cedi nee distiahi, nec ulla 
rations annuli ari posse a suo domino. 

. . Est enim individuum et incom- 
mTinicabile, neque temporis diuturni- 
tate praescribi potest ullo modo, Nam 
jus HOC majestatis a membris universis 
et singulis regni constitutum est, ab 
illia incepit et sine illis consistere ©t 


oonservari non potest. Nequaquam 
voro cum rege nascitur, qui etiam 
plenissimam potestatem habens, non 
potest membris sui regni sibi iniqu© 
agenti potestatem et voluntatem re- 
sistendi adimere. tJnde jus hoc 
dicitur anima et spiritua vitalis regni 
et reipubiicae, quern alii, oitra interi- 
tum sui ipsius, communicare nequa- 
quam potest. Natura ergo hujus 
administrationis regi demandata est, 
ut imperium suum submittst legi et 
jiistitiae.” Cf. pp. 360, 361. 
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law.^ In tlie second place, Enchanan contends that any 
private person had the right to appeal to the courts of law in 
a dispute between himself and the king about Ms property ; 
and that it makes no difference in principle whether it is the 
king himself or his “ Procurator whom he calls into court,^ 
When we turn to the French Huguenot writers we find 
some very important assertions of the same principles. The 
Bemonstrance ” says that the Courts of ^^Parlement” 
were once above the kings, and opposed themselves to their 
absolute power, while ‘Ho-day they submitted servilely to 
the commands of these from whom they hoped for advantage.® 
The other Huguenot tracts are clear and emphatic in asserting 
the principle that the king could only take action against his 
subjects by process of law. In the tract ^ Archon et Politie/ 
Archon asks indignantly whether the king has not got the 
power of life and death over Ms subjects, and Politic 

' George Buchanan, * De Jure sub legis praet ext u, toll erari.’* 

Regni * (p. 14): “ B. Sed tu mihi ® Id. id. (p. 35) : “ B. Si privatus 
regum nomine plus postulare videris, quispiam praedium, aut agri sui 
quam qui eorum imperiosissimi suut partem, contra quam aequum est, a 
sibi sumant. Scis enim ad judices rege teneri contendat, quid hie private 
rejici solere hoc genus qaestionum, faciendum censis ? Cedetne agro, 
cum aliud lex dicere, aliud legis aiictor quoniam regi judicem ferre non 
voluisse videtur, perinde atque illas poterit ? 

quae de ambiguo jure aut legum inter M. ‘ Minime.’ Sed non regem, sed 
se discordia oriuntur . . . cum regi procuratorem ejus adesse jubebit. 
legum interpretionem ooncedis, hano B. Jam istud perfugium, quo tu 
tribuis ei licentiam, ut lex non dicat uteris quam vim habeat, vide, mea 
quod lator sentit, aut quod in com- enim nihil refert, an ipse rex advenit, 
mune sit aequum et bonum, sed quod an ejus procurator ; utroque enim 
in rem sit interprets; utque is ad modo regis periculo litigabitur: ei, 
omnes earn actiones, commodi sui non procuratori, ex eventu judicii 
causa, velut Lesbiam regulam in- damnum aut lucrum accedet. Ipse 
flectat, . . . denique reus est, id est, is cujus res 

Vides, opinor, quoniam uno versu agitur.” 
des prittcipi licentiam : nempe ut « * Remonstrance aux Seigneurs,* 
quod vult ille, dicat lex ; quod &o. (p, 74) : “ Les cours de Pariement 
nolit, non dicat. Id si semel recipia- qui anciennement estoyent par dessus 
mus, nihil proderit bonus leges eondere, les toys, et s’opposoyont avec gi*ande 
quae principem, bonum sui officii integrity h lour puissance absoluo, 
admoneant, malum circumscribanfc. aujourdJaui se laschent servilement 
Imo, ut dicain apertkis, nuUas omnino aux commandement de tons ceux dont 
leges habere praestaret, quam liberum iis esp^rent proufit.” 
latrocinium, atque etiam honoratum. 
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answers that they have: this power, hat only avec conoissance 
de canse, et informations valahles,’^ that is, if one may ven- 
: tnre a paraphrase, by legal process and on proper evidence.^ 
The author of the ‘Vindiciae Contra Tyrannos ^ contends 
that even to-day the Senatns Lutetiarum (the Parlement 
of Paris) is set in a certain sense as a jndge between the king 
and the people, even between the king and any private 
person ; and he adds that, lest the Parlement should be afraid 
of the king, the judges could not formerly bo appointed except 
with the nomination of the Parlement, or removed from their 
office except for a legitimate (legal) cause.^ 

It may indeed again be suggested that Buchanan and the 
Huguenot pamphleteers represented an extreme and revolu- 
tionary position ; and it is therefore very important to 
observe that Eodin, who certainly asserted the doctrine of 
the absolute authority of the. king of Prance in the strongest 
terms (as we shall see in a later chapter), sets out a conception 
of the relation of the courts of law to the king, which is at 
least analogous to that of Buchanan and the Huguenots. 
In the first place, it should be observed that Bodin considers 
at some length the question whether the prince should him- 
self act as a judge, and he is very clear that the prince should 
not do so.® In the second place, Bodin discusses at length 
the question whether the judges should be perpetual or 
removable at the pleasure of the prince. He admits that 
there had been different opinions about this, and even refers 
to Michel FHopital as having been in favour of their being 
removable.^ He admits that under a monarchy certain 


^ ‘Archon et Politie ’ (p. 120): 

‘*Archon. Quoy, ies rois, n’ont ils 
pas puissance sur la mort et sur la vie 
de leurs sujets ? Politie. Ouy, bien, 
mais avec connaissance de cause, et 
informations valables et non autre - 
ment.” 

* ‘Vindiciae Contra Tyrannos,’ Q. 
in. {p. 97) : “ Hinc etiam hodie 

Senatus Lutetiarum qui curia Parium, 
seu Patriciorum nuncupatur ; quasi 
Judex inter regem et populum quadam- 
tenus constitutus, imo inter Begem et 


privatum quemlibet, singulos adversus 
regis procuratorem asserere, si quid 
contra jus invadat quasi obligatione 
tenetur. . , , (p. 98) : Ne vero regem 
metuorent Senatores, neque olim in 
eum gradum, nisi a Senatu nominati 
co-optabantur, neque absque ejusdem 
auctoritate, legitima de causa exauc- 
torari poterant.” 

® Bodin, ‘ De Republica,* iv. 6 
Cp. 450). 

* Id. id,, iv. 4 (p. 438). 



382 


Tm ' LATEB SIXTEENTH CENTimY. 


fPABT, IV. 


offlceSi SHoh aB those of the governor of the provinces^: should 
he terminable ; but, mth regard to the judges,, his opinion is 
very different : the judges, and especially those who have to 
decide on the life, the reputation, and the fortunes of the 
citizens, and from whom there is no appeal, should hold by 
a peipetual tenure.^ He gives an interesting account of the 
history of the actual practice in France, with reference 
especially to a law of Louis XI. He admits that the practice 
had varied, and that by long custom the document appointing 
judges contained a clause which said that they should hold 
their office at the king’s pleasure ; but this clause, he holds, 
was merely formal.^ Again, he admits that some maintained 
that it would be better that the tenure of magistrates should 
be terminable, but this he says is false, and would be per- 
nicious, for it is evident that princes are beset by flatterers 
and courtiers, and would make merchandise of the magis- 
tracies or take them away from the best men, who hate such 
courtiers and their vices.® This custom of appointing ter- 
minable magistracies, Bodin says, savours of a tyranny or 


1 Id. id., iv. 4 (p. 439) ; “ Cum 
autem juris dicendi aoqualitate civi- 
tates et imperia maxime omnium 
©gere videantur, collegia judicum per^ 
petua creabantur, ea potissimum qiiibus 
de capite, fama ao fortunis omnibus 
civium judicandi sit potestas, provoca- 
tion© semota : non solum ut diuturno 
usu judicandi prudentiam ac peritiam 
sibi compareret, verum ©tiam ut plures 
eadem potestat© conjugati, perind© ut 
magna vis aquarum, difficilius corrum- 
pantur.” 

* Id. id,, iv. 4 (p. 441) : Magis- 
tratus omnes et ministros magis- 
tratuum sua leg© perpetuos esse 
(Louis XI.) jussit . . . sed ilia d© 
toto gener© officialium lata lex, ne 
cuiquam imperium nisi volenti, aut 
morte, aut scelere admisso ©riperetur, 
immobilis hactenus extitit : cui etiam 
subrogatum est uno capite quo cavetur, 
magistratus abdicar© cogendum nemx- 
nem cujuscunque oriminalis causa, 


nisi judicatus et damnatus sit: cui 
legi locum esse jussit, non solum se 
vivo ac spirante, verum etiam Caroli 
filii principatu : quod etsi Jure non po- 
terat, successores tamen legi paraerint ; 
tametsi majorum formula magistratuum 
tabulis inseritur, ut imperio vel munere 
fruautur quoad regi libuerit. . . . 
Clausula tamen restat inanis ilia 
quidem.” 

* Id. id., iv. 4 (p* 442) ; “ Putant 
pleriqu© magistratus meliores futures 
ac imperia sanctiora, si more majorum 
precaria darentur, id tamen falsum 
esse docuimus, et, ut verum sit, per- 
niciosum tamen esset : quia satis 
unicuiqu© perspicuum est principos 
adulatoribas et canibus aulicis fere 
semper obsesses, turpissimum questum 
ac mercaturam magistratus facturos : 
aut imperia optimis quibusque qui 
fere semper auHcorum hominum vitam 
vitare, vitiis omnibus inquinatum 
oderunt, identidem ©repturos.’’ 
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domination/ ^ not of a monarchy, for a ■Mngdom must, :so ' 
far as possible, be governed by laws, not by ■ the caprice or 
mere will of the prince.^ . . , , 

: (4) The Conception of a Contract between the Euler and 
the People.— We can now approach the consideration of this 
subject, for we have considered its presuppositions ; that is, 
first, that the authority of the ruler was derived from the 
community ; second, the theory of the sovereignty of the 
community ; third, the principle that the person and rights 
of the individual members of the community were protected 
even against the ruler by the courts of law. 

It is even more necessary to remember that the conception 
of a contractual relation was the fundamental principle of 
all feudal society, and was therefore an important part of 
the normal political tradition of the Middle Ages. We have 
endeavoured to set this out in previous volumes.® It will 
therefore be convenient to begin our consideration of the 
development of the theory of a contract between ruler and 
people in the later sixteenth century by observing the terms 
in which the resistance of the Low Countries to Philip II. of 
Spain was justified by William of Orange. We are not here 
concerned with the great religious movements of that time, 
nor with the complex or economic conditions and national 
feeling which no doubt had their place in that resistance ; we 
are concerned with the constitutional principles which were 
set forward in justification of it ; and, in the first place, in the 
^ Apologie ’ of William of Orange. 


i Id. id,, iv. 4 (p, 142) : “ Haec 

autem precaria tribuendorxam magis- 
tratuum ratio, tyranuidem aut domi- 
nationem non regalem monarchicam 
sapit. Begnum enim iegibns oportet 
(quantum fieri poterit), non principis 
arbitrio ac voluntato gubernari ; ut 
quidem domino licet, quern subditi 
velut ali quern Deum de coelo delapsum, 
adorant ac metuunt, eiusque arbitria 
pro naturae legibus habent. De reg© 
aliter statuendum ©st, quem a sub- 


ditia amari potius quam metui oportet : 
eius autem amandi ratio compendiaria 
futnra est, si praemia idem omnia, 
omnes item honores et ae magistratus, 
paucis quae denotavimxis exceptis, ab 
eo tribuantur, nec nisi judicio con- 
stitute eripiantur. Quibus enim jure 
ac legibus erepta potestas ©st, de 
princip© queri non possunt.” 

^ Cf. ©specially vo'. iii. part 1 chaps. 
2 and 4 ; part 2 chaps. 5 and 6 ; 
vol. V. part 1 chaps. 7 and 8. 
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It sliOHld be clearly imderstood tbat to Williamj I^Mlip was 
simply tbe : Duke of Brabant, and lord of the other pro viDoes 
of the l!^'etherlands, that is, that he conceived of their relations 
to Mm as the relations of feudal vassals to their feudal lord, 
bound to each other by mutual obligations and mutual oaths. 

William sets out tMs conception in one passage in specific 
and detailed terms. Does PMlip, he says, not know the 
condition on which he holds Ms authority? Does he not 
remember the oath which he took before they swore allegiance 
to him, for he has no such power to do whatever he wishes, as 
he has in the Indies. He cannot violently constram any one 
of Ms subjects, except so far as the customs of his domicile 
allow ; he cannot change the estat ” of the country by Ms 
ordinance ; he cannot impose taxation without the express 
consent of the country; he cannot bring soldiers into the 
country without the consent of the country ; he cannot 
arrest any of Ms subjects without inquiry by the magis- 
trate of the place ; and when he has made him prisoner he 
cannot send Mm out of the country.^ William not only 
set out these and other conditions on which, as he maintained, 
PMlip II. held Ms authority in the ^Netherlands, but he also 
made it plain that these conditions were, if necessary, to be 
enforced. If the nobles do not fulfil their oath and compel 
the Duke to do right to the country, they should be con- 
demned as guilty of perjury, faithlessness, and rebellion 


1 William of Orange, ‘Apologie,’ 
(p. 46) : “ Ne syait-il pas k quoi il est 
oblige moi, mes fibres et mes compag* 
nons et aux bonnes villes du pais ? 
A quell© condition il tient cest estat ? 
N© se souvient-il non plus de son 
serment ? . , . Il ne serait pas besoing, 
messieurs, que je vous representasse ce 
qu’il nous a promis devant que nous 
lai aions donn6 le serment. . . . Vous 
scavoK, messieurs, 6, quoi il est oblige, 
©t comma qu’il n’est ©n sa disposition 
d© fair© ce quo bon lui semble, ainsi 
qu’il faict ©s Indes. Car il ne peust par 
violence contraindre un seul d© ses 
subjects k cbos© quelconque, sinon qu© 
ies coustumes du Banc Justicial d« 


leur domicile 1© permottent, N© peult 
par aulcune ordonnance ou deeret en 
fa^on quelconque alterer I’estat du 
pais. So doibt contenter de ses revenues 
ordinaires. N© peult fair© lever ni 
oxiger auecunes impositions, sans I© 
gr6 ©t du consentement expres du 
pais, ©t solon los privileges dicelui. 
Ne peult faire entrer gens de guerre 
au pais, sans le consentement d’icelui. 
N© peult toucher a revaluation des 
monnoies sans i© consentement des 
Esiats du pais. Il ne peult fair© appre« 
hendr© aulcun subjet sans information 
faicte par le magistrat du lieu. L’aiant 
prisonnier il n© peult I’envoyer hors du 
pais.*’ 
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against the estates of the coxmtry. By his own oath Philip ' 
had admitted that j if he Tiolated it, no service or ohedience 
should 'be rendered to him. ■ Certainly between lords' and 
vassals there is a mutual obligation, and among other rights 
the ' vassals have the right of the Ephors in Sparta, that is ' to 
mamtain the royal authority of a good prince, and to bring to 
reason the prince who violates his oath.^ 

It is clear that William of Orange looked upon the relation 
between Philip and the IjTetherlands in the terms of the tra- 
ditions of feudal law, as founded upon contractual conditions ; 
these were embodied in their mutual oaths, and the com- 
munity had not only the right hut the duty of enforcing 
these conditions. 

We find the same conceptions expressed in the declaration 
of the hTetherlands to the Diet of the Empire at Worms in 
1578. Their representatives, suspecting the intentions of Don 
John of Austria, proposed to put the government of the 
Netherlands in the hands of the Archduke Matthias of Austria, 
and they maintained that they were within their legal rights, 
for it had been provided by the “Privileges de Brabant^’ 
that if the prince or his lieutenant violated the laws and 
rights of the country, it was lawful for the Estates, and also 
for those to whom the duty specially belonged, to refuse hnn 
homage and obedience until he had amended and conformed 
to that which was prescribed by the laws. They cited his- 
torical examples of such action, and added that these “ Privi- 
leges,’’ which had originally belonged particularly to Brabant, 
had been extended to aU the Low Coimtries in the time of 


1 Id. id. (p. 47) : » Si, dis-je, les 
nobles snivants lenr serment et obliga- 
tion, ne contraignent le Duo & faire 
raison au pais, ne doibventils pas 
©US mesmes estre condamnez de per- 
jure, infidelity et rebellion envers les 
Estate du pais. ... (p. 48): En 

somme, par son serment, i) vault qu’en 
cas de contravention nous ne lui soyons 
plus obligez, nous ne lui rendions 
aucun service ou obeissance, comxne 
appert par i^articl© dernier , . Cer- 

VOL* VI. 


tainement ©ntre tons seigneurs et vas* 
saux y a obligation mutuelle, et le 
dire du Senateur k un Consul sera 
toujours louy ; si tu ne me tiens pour 
Senateur, aussi je ne te tiendrai pour 
Consul, . . . Bntre axiltres droits, 
nous avons ce privilege de servir k 
nos Duos, c© qu© les Ephors servoient 4 
Sparte k lour Rois, c’est de tenir la 
roiauty ferme en la main du bon 
Prince, et faire venir k la raison celui 
qui contrevient k son serment.’* 

2 B 
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the, Diichess . , We are not here concerned with ' the 

historical validity of these contentions, but with the nature 
of the conception which they represented. It is obvious that 
while there is no direct reference to a contract, it was implied 
that the prince who violated the laws was liable to be suspended 
or deposed ; that is, that there was an implicit contract. 

It is significant that in the Articles of Agreement which 
were laid before the Duke of Anjou in the year 1581 by the 
envoys of the Estates sent to offer him the government, it is 
clearly stated that, if the Duke or his successors were at any 
time to violate the terms of the Agreement, the estates would 
be ipso facto released from their fidelity and would be at 
liberty to appoint another prince or to make such other 
arrangements as they might think suitable.® 


^ Philip Marnix de Ste. Aldegonde 
CEuvres, vol. vii., ‘ Oraison des 
Ambassadeurs du Serenissime Prince 
Matthias Archiduc d’Autriche’ (p. 134) : 
“ En tant que par les privileges de 
Brabant est expressement pourvne et 
dicte, que si, Je ne di point le lieu- 
tenant du prince, mais aussi le prince 
mesme, viole les loix et droictes dii 
pays, il est en ee cas loisible, non seuie- 
ment aux Estats en general, mais 
aussi particulierement, k ceux aux- 
quels appartiendra, de quelques con- 
ditions qu’ils soyent, de refuser au 
roi tout homage et obeissance, si 
longuement et j usque k tant qu’il ait 
cogner et amende sa faute, et qu’il 
ait en tout satisfait ^ ce qui est pre- 
script et limits par les loix et ordon- 
nances. 

Au reste, si quelqu’un, estant 
au nom du prince establi au gouverno- 
ment du pays, alloit k Tencontre 
desdictes privileges, il est par le mesme 
faict declare estre decheu de son gou- 
vemement et dignity, et doibt estre de 
tous tenu pour depose, de maniere 
qu’aucun ne se peut-joindre k luy, 
comme a celuy qui de faict et sans 
aucune forme de droict ou solemnity 
de loix, doibt etre jug# non idoine k 


exercer aucun office en la Republique, 
mais aussi tenu pour inhabile a faire 
testament et infame.” 

(They give as an example the deposi- 
tion by the Estates of John, Duke of 
Brabant, grand-nephew of Philip le 
BCardi, Duke of Burgundy, and the 
appointment of his brother Philip, 
until John should amend j and they 
say that John recognised by letters 
under his seal that this action was 
legitimate.) 

“ Laquelle loy estant particulidre au 
pays de Brabant au temps de la serenis 
sime Marie, espouse de Maximilien. . . . 
Empereur Auguste . . . fut, par traict# 
et couvenant public, faict© commim et 
universel par tout le pais bas, ainsi 
qu’il se trouve par ecrit ks annales 
publiques. 

Semblable manidre de faire a est# 
jadis practiqu#e, par les Hollandais et 
Zelandais et souvent usurp#e en 
Flandres, comme la fidelit# des his- 
toriens le nous tesmoigne.” 

* Id., vol. vii. (p. 214), Art. 2: 
'* Et en cas que S.A. ou ses successeura 
contrevinssent k ce-dit trait#, en aueuns 
parts d’icelui, les Etats seront de fait 
absous et d#charg#s de tout© obeis- 
sance serment et fideiit#, et pourront 
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'W it is "witli tlie impression of ' SHch a siirviv^^^ 

in the sixteenth century of 'the contractual conceptions of . the 
feudal state ' .in onr 'minds that' we shall best nnderstand: the^ 
treatment ' of the contract between ruler and. people . in other 
writers of the century. : 

George Buchanan ' asserts the conception of a /contract in 
precise and dogmatic terms,., in a discussion of the right : to ■ 
depose a king who becomes a. .tyrant. Maitland urged that 
subjects are bound by their;, oath of obedience to obey the 
king. Biichanan 'admits, this, but. replies that kings also 
promise to administer the law ex aequo et bono,’^ and that 
there is therefore a mutual contract between the king and the 
citizens. A eontraot is void if one of . the parties violates its 
provisions, and therefore if the, .king breaks the bond which 
united Mm to the people, he loses whatever rights he had by 
the contract, and the people is free as it was before the 
agreement.^ 

The Huguenot pamphlets assert the principles of the 
contract with equal emphasis. The ‘ Droit des Magistrats ’ 
contends that so far from its being true that the people had 
wholly surrendered their liberty to the king, it is rather true 
that they only accepted him on certain conditions, and thus 
it follows that, if these conditions were violated, those who 
had power to give this authority had the right also to with- 
draw it. And again, it was on certain promises and conditions 
that a king was accepted by his people, conditions founded 
on equity and natural reason, that he should conduct the 
government according to the laws, of wMch he is or ought to 
be the supreme protector.^ It is again worth observing that 

prendre un autre prince, ou autrement venta solvit ? . . . Soluto igitur 

pourvoir aux affaires, comme ils vinculo, quod regem cum populo con- 
trouveront convenir.”* tinebat, quicquid juris ex paotione 

^ George Buchanan, * De Jure ad eum qui pacta solvit, pertinebat, 
Begni * (p. 38) : “ B- Obstricti sumus ; id, reor, amittitur. ... Is etiam, cum 
sed illi (the kings) contra, priores pro- quo erat conventum, aeque fit, atque 
mittunt se ex aequo et bono jus ante stipniationem erat, liber.’* 
dicturos. . . . Mutua igitur regi eum ® ‘Droit des Magistrats* (p. 753): 
civibus est pactio. , . . Qui prius a “Jo nie qu’il puisse apparoir d’une 
conventis recedit, contraque quam telle quittance (the contention that the 
pactua est faoit, nam is pacta et con- people had wholly surrendered their 
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the ^Broit des Magistrats/ in a passage to wh,icli we have 
already referred, in which it speaks of kingdoms and empires 
as fiefs of the Souverainetd/’ refers to the feudal law as 
declaring that the lord loses his fief if he commits felonie ’’’ 
against his vassals, and applies this to the case of an emperor 
or king in his relations to his subjects.^ 

The ^Archon et Politie ^ speaks of the reciprocal pacts 
and conventions between the prince and the people which 
may not be violated by either party.^ The ‘ Tindiciae Contra 
Tyrannos ’ sets out the principle of a foedus between king 
and people. It was the people who made the king, and the 
people imposed a condition which the king promised to ob- 
serve. The condition was that the king should reign justly 
and according to the laws, and when he had promised to do 
this the people promised that they would faithfully obey him, 
but, if the king did not fulfil his promise, they would be free 
from all obligation to him. There are indeed two contracts, 
one between God and the king and people, the other between 
the king and the people. God is the avenger if the king does 


liberty), et dis an contraire, que les 
nations, tant que le droit et equity a 
eu lieu, n’ont cre4 ni accepts leur 
Boys qu*S. certaines conditions, les- 
quelles estans manifestement violees 
par eux, ils s^ensuit que ceiix qui ont 
©n puissance de leur bailler telle auto- 
rit6 n’ont en moin de puissance d© les 
en priver.*’ 

Id. (p. 769) (After citing the terms 
of the Treaty of Arras between Charles 
VH. and the Duke of Burgundy, that 
if Charles violated the Treaty his 
vassals and subjects would be absolved 
from their oath of allegiance to him) t 
“ Devons-nous en moins estimer 
d’une promess© et condition sous 
laquell© un Boy aura ©sW accepts par 
son peuple, et qui ©fit mesme fondee 
sur equity et raison natarelle, assavoh 
de reigler son administration selon 
les loix, desquels il est ou doit estre 
le souverain protect our.” 

^ Id. (p. 776) : “ Outre tout cola. 


puisque les royaumes et empires 
mesmes sont fiefs, devons hommages 
et services k la souv©ramet6, venous 
d, considerer ce que port© les droits des 
fiefs. II est dit au Uvre II. Tit. xxvi. 
Bar. 24, ©t Tit. 47, que le seigneur 
commet felonnie contre son vassal 
eorame 1© vassal contre son seigneur. 
• . . Je di done au cas oh nous sommes, 
qu’im Boi ou mesme un Empereur, 
relevant de la souveraint^ commettant 
feionie contre ses vassaux, k savoir ses 
sujets (ce que jamais ne puisse advenir) 
perd son fief, non pour ©stre adjug6 
aux vassaux, mais pour y ©stre pourveu 
par ceux qui repr4senfcent la souve- 
rainet^.” 

* * Arehon ©t Boliti© ’ (p. 114): 
“ Politie, Mais ii y a loi entre les deux 
parties qui ordonne actions ©t con- 
venances reciproques, qui ne se peuvent, 
ni par le Prince, ni par les sujets, sans 
justice vioier.” 
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ttot keep tke first pact, wMle tke wkole people and tkose persons 
wko are responsible for the protection of the people have the 
same authority if the king does not fulfil his contract with 
them,^ It is, however, perhaps more important that the 
author of the ^ Vindiciae ’ maintains that a contract of this 
kind was a part of the constitution of almost all contemporary 
states (imperia) which were worthy to be called states ; and 
he illustrates this from the Empire and other elective 
monarchies, and then from hereditary monarchies like France, 
England, and Spain, and smaller states like Brabant. He 
finds the essential expression of this in the coronation cere- 
monies and especially in the coronation oaths, and concludes 
that no one can deny that there is a mutual and binding 
contract between kings and their sub jects.2 

The author of the ^ Yindiciae ^ sums up the whole matter by 
declaring emphatically that the king who violates the contract 
is perjured and unworthy of his office, and that the people 
who refuse obedience to him have violated no obligation, and 
he appeals to the principle of the feudal law that the vassal 
is free from the service if the lord has committed felonie ’’ 
against him. And finally he says that even if there were no 
ceremonies of coronation, if the king had taken no oaths, 
nature itself would teach men that kings were created by the 
people that they should rule justly, and that if they do not 


i ‘Vindiciae Contra Tyrannos,* Q. 
III. (p, 169) : “ Diximus in con- 

stituendo rege duplex foodus initum 
fnisse ; primnm inter Deum et regem 
et populum, de qua super : secundum 
inter regem et populum de quo nobis 
jam agendum est. ... (P. 160) ; In 

eo pacto agebatur de creando Rege. 
Populus enim regem faciebat, non 
Rex populum. Itaque non dubium 
est quin populiis stipularetur, Rex 

promitteret Stipulabatur 

iile a rege, an non juste et secundum 
leges regnaturus esset ? Hie facturum 
spondebat. Populus demum se juste 
imperanti fideliter obsequuturum re- 
spondebat. Itaque promittebat rex 
pure, populus sub conditione ; quaa si 


non impleretur, populus ipso jure 
omni obligatione solutus censerotur. 
In primo foedere seu pacto pietas in 
obiigationem venit ; in secundo justitia ; 
illo promittit rex, se pie obediturum 
Deo : hoc se juste imperaturum 

populo ; illo, se gloriam Dei ; hoc. 
utilitatem populi curaturum ; in 
illo inest conditio, si legem meam 
observaris; in hoc, si jus uniouique 
suum tribueris. IHius, ni impleatur 
Deus proprie vindex est ; hujus legi- 
time uni versus populus, quive univer- 
sum populum tuendum susceperint, 
regni proeeres.” 

* Id. id. (p. 162): “Quod si vero 
hodiema imperia speotemus, nullum 
sane est, quod eo nomine dignum con- 
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d.0 tMs they are no longer kings and should not be acknow- 
ledged by the people.^ 


seatur, in quo inter prineipem et 
subditos pactum ejusmodi non inter- 
cedat.” 

He cites the oath of the Emperor 
Charles V. : “Legos latas cnstodit- 
urum j novas, inconsultis electoribus 
non iatunim ; publica publico consilio 
ouratimim ; nil alienaturum oppig- 
neratumrave ex iis, quae ad imperium 
pertinent, et caetera.’* 

The Archbishop of Cologne requires 
the emperor at his coronation to swear 
to defend the Church, to administer 
justice, &c., and when the emperor has 
done this, he asks the princes whether 
they will take the oath to him. He 
refers to Poland, and the recent corona- 
tion of the Duke of Anjou; to Bo- 
hemia and to Hungary ; and maintains 
that the same practice obtained even 
in hereditary kingdoms like France. 

(p. 164) : “ Eex Franciae, quando 
inauguratur, rogant primo Laudunensis 
et Bellovacenois, Pares Ecclesiastici, 
populum qui adest universum, eum ne 
regem esse cupiat, jubeatqne 1 Unde 
etiam a populo t\mc ellgi in ipsa in- 
augurationis formula, dicitur. Ubi 
populus consensisse videatur, jurat so 
leges Franciae privilegiaque ac Jura 
in universum omnia et tuiturum, 
domanium non alienaturum et cetera. 

. . . Nec vero prius accingitur gladio, 
ungitur, coronatur a paribus . . . aut 
JElex proclamatur, quam populus jus- 
serit : neque etiam prius ei pares 
jurant, quam ipsis fidem dederit, se 
leges accurate custoditurum. Eae vero 
stmt, ne patrimonium publicum dila- 
pidet, ne veotigalia, porton'a, tributa 
suopte arbitrio imponat, indicatve, ne 
helium decemat, pacemve faciat : 
denique ne quid in publicum, nisi 
publico consilio statuat. Item sua 
senatui, sua Comitiis, sua regni oflS- 
ciariis constet auctoritas; et cetera, 
quae perpetuo in regno Francico 


observata fuere.’* 

When the king enters any province 
for the first time, he confirms and swears 
to observe its privileges — Toulouse, 
Dauphine, Brittany, Provence. 

The conditions in England, Scotland, 
Sweden, and Denmark were much the 
same as in France, while in Spain they 
were even more definite, and he cites 
the tradition that in Aragon the 
“ Proceres ” addressed the king at his 
coronation as follows : — 

(p. 166) “Nos qui tantum valemus 
quantum vos, et plus possumus 
quam vos, regem vos eligimus cum 
his et his conditionibus. Inter vos et 
nos unus imperat magis quam vos 
(referring, no doubt, to the Justiza). 

If the king violated his oath he was 
to be excommunicated, and his sub- 
jects were released from their oath 
like the vassals of the excommunicated 
lord. 

This was also the rule in smaller 
States such as Brabant. 

(p. 167): “In Duce enim suo 

inaugurando, conventionibus antiquis, 
quibus nil fere ad reipublicae conser- 
vationem deest, coram Duce perlectis, 
ni eas omnes observaverit, sibx integrum 
esse alium quemlibet suo arbitratu 
eligere, palam ei diserteque protes- 
tantur. Ipse vero turn in eas, accepts 
conditione ultroque agnita, sese Sacra- 
mento devineit. Quod etiam pos- 
tremo in Philippi Hispaniarum Regis 
inauguratione observatum fuit. In 
summa : inter regem et subditos con- 
tractum mutuo obligatorium esse, 
nemo negare possit; nempe ut bene 
imperanti, bene obediatur, qui quidem 
jure jurando ab illo primum, deinde ab 
his oonfirmari solet.” 

^ Id. id. (p. 168) : “ Quodsi vero 
conditionis implendae defectu, con- 
tractus ipso jure solutus est, quis 
perjurum populum vooet qui regi 
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■ We find a writer of the Catholic League like Boucher setting 
out the same conception of the contractual rela-tion between 
the prince and the people; and again with relation to the 
tradition of the feudal law as to the mutual obligations of 
lord and vassal, and the doctrine of the feudal law books that 
the lord would lose his rights for the same offences as those for 
which the vassal would lose his fief. ^ And, in justification of 
the deposition of Henry III., Boucher contended that the 
royal authority depended upon the mutual contract between 
king and people, in such a sense that, if the king were to vio- 
late it, he could not be recognised as king.^ 


It may again be urged that the works which we have just 
cited were the outcome of violent and revolutionary move- 
ments and it is therefore very important to observe that 
Eichard Hooker, in a passage of which we have already 
quoted part, aflSrms the same principle of the ^‘compact” 
between the ruler and the community. 

“ The case thus standing,^’ he says, ‘Vaibeit we judge it a 
thing most true that kings, even inheritors, do hold the right 


conditionem, quae implere debuit et 
potuit, negligeuti, legemque, in quam 
jiiravit, violanti, obsequium deneget ? 
Quis vero contra, earn regem foedi- 
fragum, perjnrum, eo beneficio prorsTJS 
indignum non censeat. 

(p. 169) : Etenim, si vassallnm 

clientelae neru lex liberat, in qnem 
senior feloniam commisit, etsi sane 
senior fidem proprie non dat vassallo, 
aed vassallus ipse. ... An non mnlto 
magis soiutus erit populus ea fide, qnam 
regi praestitit, si rex, qui primus ipsi 
tamquam domino procurator, solemniter 
juravit, fidem fregerit. 

An non vero etiam si non isti ritus, 
non ea sacra, non ea sacramenta int^r- 
venirent ; satis tamen ipsa natura 
docet, reges ea conditione a populo 
oonstitui, ut bene imperent ? Judices 
ut jus dicant ? Duces belli, ut exeroitus 
ad versus hostes edueant ? Quodsi 
vere saeviunt, injuriam inferunt, hostes 


ipsi fiunt ; ut reges non sunt ita neo 
agnosci a populo debere.” 

^ J. Boucher, ‘ De justa abdioatione 
Henriei III,’ i. 19. 

® Id. id., iii. 3 : Adde quod cum 
Rege publica fides necessario con- 
juncta est, ut ne Rex quidem sine ea 
esse posset. Pendet enim id ex mutuo 
contractu illo, quo Rex populo fidem 
suam, huic vioissem suam populus 
obligavit. Mutuumque adeo promis- 
sura est, ut dum populus summum ei 
imperium defert, et ut in publicum 
commodum vertat obtestatur, id, 
vicissim princepa facturum se reoipiat, 
ac iuramento firmet, tanto existima- 
tionis studio, ut fidei nomine ac laude, 
nihil antiquius reges habere perpetuo 
velint. ... Ex quo fit, ut qui fidem 
illam semel abjiceret, ei reliquum 
nihil sit, quo regis nomine tueri iure 
posset, ut ob id, titulo isto merito sit 
privandus.” 
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to the power of dominioii, with dependency upon the whole 
entire body politic oyer which they rule as MngSy yet so it 
may not be imderstood, as if such dependency did growj for 
that every supreme governor doth personally take from them 
his power by way of gift, bestowed upon him at his entrance 
into his said place of sovereign government. But the cause of 
this dependency is in that first original conveyance, when 
power was devised by the whole unto the one ; to pass from 
him unto them, whom out of him nature by lawful birth 
should produce, and no natural or legal inability make 
uncapable, hf either can any man with reason think but that 
the first institution of kings is a sufficient consideration 
wherefore this power should always depend on that from 
which they flow. Original influence of power from the body 
into the l^g is the cause of the king’s dependency in power 
upon the body. 

By dependency we mean subordination and subjection. 
. , . May then a body politic at all times withdraw in whole 
or in part that influence of dominion which passeth from it, 
if inconvenience doth grow thereby ? It must be presumed 
that supreme governors will not in such case oppose them- 
selves and be stifl: in detaining that, the use whereof is with 
public detriment : but surely without their consent I see not 
how this body should be able by any just means to help 
itself, saving when dominion doth escheat. Such things must, 
therefore, be thought upon beforehand, that power must be 
limited ere it be granted, which is the next thing we are to 
consider. In power of dominion all kings have not an equal 
latitude. Kings by conquest make their own charter. . . . 
Kings by God’s own special appointment have also that 
largeness of power, which he doth assign or permit with 
approbation. Touching kings which were first instituted by 
agreement and composition made with them over whom they 
reign, how far this power may lawfully extend, the articles of 
compact between them must show, not the articles only of 
compact at the first beginniag, which for the most part are 
either clean worn out of knowledge, or else known unto very 
few, but whatsoever hath been after in free and voluntary 
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manner condescended nntOy wlietlier by express consentj 
wbereof positive laws are witnesses, or else by silent, allowance 
famously ' notified thxongli cnstom reaching beyond ' the 
memory of man,^^ ^ 

It will be observed how earefnl and how precise . is the 
statement of the theory of compact between the ruler and 
the community. It rests ultimately upon the principle that 
normally the power of the king is derived from the com- 
mnnity, not necessarily immediately in the case of the indi- 
vidual king, but by grant to a particular family ; this implies 
what Hooker calls ‘‘'subordination and subjection of the 
king. He does not admit that this implies the power to 
revoke the authority granted to the ruler, without his consent, 
but it does imply that his powers as such must be limited 
from the outset and throughout by the terms of the “ com- 
pact.’’ Further, and this is a notable conception, the 
“ compact ” does not mean merely some original or primitive 
agreement, but all the laws and customs of the constitution 
that has gradually grown up and been accepted. Hooker, in 
saying this, is not running counter to the conception of the 
contract, as embodied especially in the coronation oaths of 
king and people ; but he is bringing this into closer relation 
to the principles of the supremacy of the law, that law which 
is the living expression of the custom and life of the com- 
munity. The “ compact ” is on the king’s part the promise 
to obey the law, and we therefore once again cite a passage 
in which his relation to the law is expressed. 

“ In which respect, I cannot choose but commend highly 
their wisdom by whom the foundations of this common- 
wealth have been laid ; wherein, though no manner of person 
or cause be unsubject to the king’s power, yet so is the power 
of the king over all and in all limited, that unto all his pro- 
ceedings the law itself is a rule. The axioms of our regal 
government are these : ‘ Lex facit regem,’ the king’s grant of 
any favour made contrary to the law is void ; ‘ Eex nihil 
potest, nisi quod jure potest.’ Our kiugs, therefore, when 
they take possession of the room they are called unto, have 

* Hooker, ‘ Ecclesiastical Polity,’ viii. 2, 9, 10, IL Cf. p. 370. 
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it painted out before their eyes, even by the very solemnities 
and rites of their inauguration, to what affairs by the said law 
their supreme authority and power reacheth.’’ ^ 

We turn again to Althusius ; for he states the principles of 
a contract between the prince and the community from whom 
he draws Ms authority, very precisely and emphatically. 
By the establishment of the supreme magistrate the members 
of the kingdom bind themselves to obedience to Mm, for he 
receives from the community the rule (imperium) of the 
kingdom, but the people and the supreme magistrate enter 
into an agreement with each other with regard to certain 
laws and conditions to which they bind themselves by an 
oath ; and this cannot be recalled or violated either by the 
magistrates or the subjects.^ 

And again, in terms both general and emphatic, Althusius 
declares that no kingdom or commonwealth was ever created 
without a contract between the subjects and the prince, 
which was to be kept religiously by both, and that if this were 
violated, all the authority founded upon it would fall to the 
ground.^ 

The supreme magistrate has only so much power as was 
expressly granted to Mm by the members of the community, 
wMle that which was not granted remains with the people. 
An absolute power, or what is called plenitude potestatis,” 
cannot be granted to the supreme magistrate, for to grant 
tMs would destroy that justice without which kingdoms are 
mere bands of robbers ; an absolute power is not directed 

^ Id id,, viii. 2, 13. Cf, p. 357. dati , . . cum magistratu summo ini- 

® Althusius, * Politica,* xix. 6 : turn, utramque partem oontrahentium 

“Coustitutio magistratus summi est, obligare dubium non est, adeo ut 

qua illi imperium et administrationem revocare ilium, vel violar© nequ© 

regni, a corpor© consociationis univer- magistratui neque subditis concedatur.” 

salis delatam suscipienti, regni membra ® Id. id., xix. 16 : “ Itaqu© nullum 
s© ad obsequia obligant. Seu, qua unquam regnum, nullav© respublica 

populus et magistratus summus inter insiituta fundataque fuit, nisi ultro 

s© mutuo certis legibus et constitu- citroqu© habito initoque contractu, 

tionibus d© subjectionis et imperii pactisque inter subditos ©t futurura 

forma, ac modo paciscuntur, jura- eoram principem conventis, et obiiga- 

mento ultro citroqu© fid© data et tione mutua alatuta, quam utrique 

accepta promissave, religiose conservarent ; ©t qua violata 

Pactum hoc, seu oontractum man- potestas ilia ©vanesceret ao tolleretur.” 
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to the good of -tlie subjects,' but to a private satisfacMou; 
The right (that is,' jus) granted to the magistrate by ' tbe 
people is less than that of the people, and belongs to another 
(i^., the people), it is not his own.i 
Althusius does not, however, set out this principle of the 
contract merely as a theory. Like the author of the ^ Vindiciae,^ 
he maintains that it could be found in almost all modem 
kingdoms, whether elective or hereditary, in France, England, 
Sweden, Spain, and the German Empire ; and he relates it 
to the form of oath taken by the princes on their accession.^ 
We venture to think that we have said enough to show 
that the conception of a contract between king and people 
was not merely archaeological nor unimportant in the six- 
teenth century. It was set out with force and clearness by 
the most sober and dispassionate writers like Hooker and 
Althusius, aud it was clearly founded, first, on the relation of 
the king to the law, second, on the conception embodied in 
the coronation orders, and third, on the continuing influence 
of the feudal tradition of the Middle Ages# 

(5) The Eight of Eesistance and Deposition. — ^In discussing 
the conception of the sovereignty of the community and of 
the contract between ruler and people, we have already 
touched upon this, but the subject is of so much importance 
that we must deal with it in more detail. 

We need hardly repeat the emphatic terms in which William 
of Orange in his ^ Apologie ’ and the other documents we 
have cited with regard to the revolt of the Netherlands, 

1 Id. id., xix. 7 : Tantum autem humana societas porfringit. Deinde 

jiiris habet hie summus magistratua, per absolutam potestatem tollitur 

quantum illi a corporibus consociatis, justitia, qua subJata, regna fuerint 

seu membris regni, est expresso con- latrooinia. . . . Tertio ; tails potestas 

cessum ; ut quod non datum : ipsi absoluta, non respicit utilitatem et 

est, id penes populum, seu universam salutem subditorum, sed voluptatem 

consociaiionem, remansisse dicendum privatorum. . . . 

est. ... 13. Deinde apparet ex hoc con- 

9. Absoluta potestas, seu plenitude tractu, jus suinmo magistratui a populo 

potestatis, quam vocant, summo magis- datum, esse minus populi jure et 
tratui dari non potest, . . , alienum non ipsius proprium.’* 

10. Nam qui plenitudine potestatis * Id. id., xix. 38-42. 
utitur, repagula, quibus est obserata 
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declare "tliait PMlip II. had forfeited Ms authority, as he had 
■violated the agreements upon which it rested.^ 

The question of the right of resistance and deposition was 
raised in Scotland also, not merely as theory but as a practical 
question, even earlier ; and it was discussed by one of the 
best known writers and scholars of that time in Europe, that 
is, by George Buchanan. But beMnd George Buchanan there 
was a greater and more powerful figure, that is, John Knox, 
who not only defended the right of resistance and deposition 
in principle, bnt did much to carry it out in fact. We must 
therefore take account of some of the principles laid down, 
especially by Knox in the course of that triumphant revolt 
wMch Buchanan defends. We are not here concerned to 
discuss the merits of that conflict, or the character of those 
who took part in it, least of all of the Scottish nobles, the most 
unscrupulous and politically incompetent representatives of 
that class in Europe ; but we are greatly concerned with the 
formulation and development of the principles of the revolt. 
And for this we must look, before George Buchanan^s ‘Be 
Jure Eegni ’ was published, mamly to the declarations of the 
Eeformed preachers and of John Knox, as we find them in 
Knoxes Mstory of the Eeformation in Scotland. (It is not 
necessary for our purpose to assume that John Knox’s 
reports of these were always precisely accurate.) 

The first statement wMch we should notice is that of the 
Eeformed preachers to the “ Congregation ” in reply to the 
proclamation of the queen regent, Mary of Guise, in August 
1567. “ In oppin audience they (ie., the preachers) declair 
the authority of princes and magistrates to he of God. . . . 
To brydill the fury and raige of princes in free kingdoms and 
reahoas, they affirm it apperteins to the nohihtie, swome and 
borne consallouris of the same, and allswa to the Barrouns 


1 William of Orango, * Apologie ’ 
(p. 48) : ** En somme par soo serment 
il (the prince) veult qti’en cas de con- 
travention, noup ne lui soyons pins 
obliges, nons ne lui rendioas aucun 
service ou ob^issance.’* Of. St Alde- 
gonde, ‘CEuvres,’ vol. vH. (p, 134): 


** Au reste, si quelqii’un ? au nom du 
prince ^tablis au gouvernement du 
pays, allant k Tencontre des dictes 
privillfges, il est par ie m^me faict 
d4clar4 estre decheu de son gouveme- 
ment et dignity, et doibt estre de touts 
tenu pour d©pos4.*’ 
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and Pepillj ;qiilials voties and consent are to be reqnyiet ' in 
all great and wecMy materis of tbe commoIlwealtll.^^^ ■ ^ ^ 

At the meeting of tbe baile nobility^ baronns and brougbes 
in Bdinbnrgb/’ in October of the same year, ' the preachers 
were required to give their judgment on the question whether 
the Eegent ought to be suffered so tyrannouslie to linpyne 
above them,’’ and John Willoch and John Knox spoke for 
them. The declaration of Willock is reported as follows: 

First, that, albeit magistrates be God’s ordinance, having 
of him power and authoritie, yith is not thir power so largelie 
extended, but that it is bounded and limited by God and His 
Word. 

And secondarlie, that as subjects are commanded to 
obey thir magistratis, so are magistratis commanded to geve 
some deutie to the subjectis ; so that God, by His Word, has 
prescribed the office of the one and of the other. 

Thirdlie, that albeit God hath appointed magistratis his 
lientennenties on earth, and has honoured thame with His 
axmi title, calling them Goddis, that yith he did never so 
estables any, but that for just causes thei mycht have been 
deprived. 

Fourthlie: that in deposing of princes, and those that 
had bene in authoritie, God did not alwyse use his immediate 
powere. . . . And hereupon concluded he^ That since the 
Queen Eegent denyed her cheaf deutie to the subjectis of 
the Eealme, which was to minister justice unto them in- 
differentlie, to preserve thair libertie from invasion of stran- 
gearis, and to suffer them have Godis’ Word openlie preached 
among them ; seeing, moreover, that the Queen Eegent was 
an open and obstinat idolatress, a vehement mainteanere of 
all superstition and idolatrie ; and flnallie that she utterly 
despised the counsall and requestis of the JSTobilitie, he coulff 
see no reason why they, the born Counsalleris, Kobilitie, and 
Barouns of the Eealme, that they should not justly deprive 
her from all regiment and authoritie amonges tham.”^ 
Knox reports that he approved Willock’s statement, but 
adds that all this referred to the Eegent and not to Queen 

i Knox, ‘ History,* vol. I. pp. 410-411. * Id. id., vol, i. pp. 442, 443. 
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Mary, and that the deposition of the Begent should be con- 
ditional upon her refusing amendment. 

It was not, however, long before the question of the 
authority of Queen Mary herself was raised. Knox gives an 
account of a conversation between himself and the Queen in 
1561. Think ye, quod sche (i.e., Mary), that subjectis 
having power, may resist their Prince f If those princes 
exceed their boimdis (quod he), madam, and do against that 
whairfor they should be obeyed, it is no doubt but that they 
may be resisted, even by power.’’ ^ 

In 1564 the General Assembly of the Church appointed 
certain members to meet the Lords of the Council, and to 
confer upon complaints that John Knox had spoken lightly 
of the queen’s authority. The proceedings are reported 
mainly in the form of a dialogue between Knox and Maitland 
of Lethington. The most important question raised was 
that of the interpretation of Eomans xiii. Knox had dis- 
tiQguished between the ordinance of God and the persons 
placed in authority, and maintamed that subjects were not 
bound to obey the prince m unlawful things, and might resist 
him. And now, my Lord ” (he goes on), “ to answeir to the 
place of the Apposstle who affirms that such as resiste the 
power, resistis the ordinance of God, I say, that the power in 
that place is nocht to be understande of the unjust com- 
mandiment of men ; but of the just power whairwith God 
has armit his magistrates and lieutenants to puniche syn and 
mentene vertew. . . . Then, will ye, said Lethington, mak 
subjectis to controlle thair princes and rulers ? And what 
harm, said the uther, soulde the Commonwealthe ressaif, gif 
that the corrupt eflectiounis of ignorant rulers were moderatit, 
and so brydillit be the wisdome and discretion of godlie 
subjectis, that these soulde do wrong nor violence to no 
man.” ^ 

Maitland appealed to the judgment of the Eeformers, 
Luther, Melancthon, and others, evidently knowing only 
their earlier opinions, and Knox answered, it is interesting to 
observe, by citing the Apology of Magdeburg, that is, pre- 

* Id. id., vol. ii. p. 282. •Id, id., vol. ii. p. 437. 
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siimablyj .tlie Beclaration of. the Mhgdebiirg, Clergy, to' w 
we, already. referred.^ ' 

' These are important and nnambignons statements::: of the 
position of Knox 5 he refused to admit that the prince repre- 
sented the authority of God in such a sense that it was never 
lawful to resist Mm, and maintained that it was well that he 
should be restrained by the wisdom of their godly subjects. 

It was some years later that George Buchanan published 
his work entitled ^ De Jure Eegni apud Scotos,^ and we must 
observe the terms under which he vindicated the right of a 
community to depose the ruler who abuses his power ; and In 
the iirst place, his careful criticism of the arguments for the 
necessary submission of Christian men to rulers, however 
unjust. 

He represents Maitland as urging that St Paul had commanded 
Christian men to pray for princes, and among them were wicked 
emperors like Tiberius, Caligula, and Kero. Buchanan answers 
that what St Paul commands in 1 Timothy ii. is that we 
must pray for kings and other magistrates that we may live 
quiet lives in godliness and honesty, and he points out that 
in order to understand St Paul’s meaning we must observe 
the very careful terms which St Paul uses in the Epistle to 
the Eomans to describe the function of the ruler. He is, 
St Paul says, a ‘‘minister” to whom God has given the 
sword that he may punish the wicked and protect the good ; 
and he quotes St Chrysostom as saying that St Paul is not 
speaMng of the tyrant, but of the true and lawful magistrate, 
who represents the power of God on earth. It does not 
follow that because we are to pray for wicked princes we are 
not to resist them, any more than because we are to pray for 
robbers we are not to resist them.^ Buchanan follows this 

1 Id. id., vol. ii. pp. 442, 463. gladius a Deo sit traditus, nt xrialos 
Of. p. 286 in this volume. puniat ao bonos foveat et sublevet.’ 

® George Buchanan, ‘ De Jure ‘ Non, enim, de tyranno,’ inquit 
Begni * (p. 28): “In Epistola autem Chrysostamus, ‘haecaPauloscribuntur, 
ad Romanos regem etiam definit sed de vero et legitimo magistratu, qui 
prope ad dialectioam aubtilitatem ; veri Dei vices in terris gerit ; oui qui 
‘esse,’ enim ait, ‘ miaistrum, oui resistit, certe Dei ordinationi resistit.' 
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St Paul’S ' purpose in laying ■ stress 
upon tlie Divine authority of' the magistrate tos to correct 
the anarchical tendencies of those Christian men who thought 
that because they were the free sons of God they ought not 
to be under any human authority, and that in the passage in 
Bomans xih. St Paul was referring not to any particular 
magistrate but to the function or ofdce of the magistrate,^ 

When he had thus disposed of the theological argument in 
favour of non-resistance, after mentioning some cases of the 
deposition of kings, he goes on to the more serious discussion 
of the meaning of the authority of the community over the 
king. 

Maitland asks, how can the king who has become a tyrant 
be called in jus ’’ i Buchanan answers by asking which is 
the greater, the king or the law, and when Maitland admits 
that it is the law, Buchanan asks which is greater, the people 
or the law, and Maitland admits that it is the people, for it is 
the people which is the source and author of the law. Buchanan 
then concludes that, if the law is greater than the king and the 
people is greater than the law, there is no difficulty about the 
authority which can call the king to answer to the law. The 
people is greater than the king and thus when the king gives 
account to the people it is the lesser who is called to account 
by the greater.^ This brings him to the judgment to which 
we have already referred, that the king is answerable in 

Sed, nee statim, si pro malis prinoi- tentior eat, ac velnt rectrix ©t mode- 
pibns est orandum, hinc colligere ratrix ©t enpiditatum et aotionum ©jus. 
debemus, ©oruna vitia non esse puni- M. Id jam concessum est. B. Quid? 
©nda ; non magis cert© quam latronum Fopuli et legis nonn© eadem vox esfc ? 
pro quibns etiam orare jubemur ; nee M. Eadem. B. liter potentior, popu- 
si bono principi parendum ©at, ideo Ins an lex! M. Uni versus opinor 
malo non ©st resistendum.” populus. . . . Est enim velut parens, 

^ Id. id., p. 28. oert© auctor, legis, ut qui earn, ubi visum 

* Id. id, (p. 33): “ M. Quis ©nim est, condere aut abrogare potest, 
tyrannum e Reg© factum in jus voca* B. Igitur, cum lex sit rege, populus 

bit ? . . . B, Ad bane igitur lege potentior, videndum nunc sit, 

imaginem componamus Regem, logern, ad quern, regem in jus vocemus. , . . 
et populum. Regis ot legis eadem est Fopulus igitur rege praestantior. 

vox. Utor auctoritatein habet ab M, Necesse ©st, B. Si praestantior 

altero ? Rex n© a lege, an lex a Rege. est, etiam et major. Rex igitur cum 
M. Rex a lege. ... ad populi judicium vocatur, minor ad 

(p. 34.) B. Lex igitur rege po- majorem in jus vocatur,” 
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private cases to tlie courts, and tMs, must "be much, more true 
in' greater. matters.^ , . , 

When^ we turn to the Huguenot writers, we find they are 
equally clear about the right of. resistance to and deposition 
of the unrighteous king. Hotman, the ^ Droit des Magistrats,^ 
and the ^ Vindiciae ’ all appeal to the precedents of the earlier 
periods' of the French kingdom as showing that the national 
council or Estates had the right of deposing evil kings.^ They 
also cite more recent examples, the ^ Droit des Magistrats ^ 
and the ^ Yindiciae,’ the depositions of the Emperors Adolf 
and Wenceslas and the recent depositions of the King of 
Denmark and of Mary, Queen of Scots,® and the ^ Yindiciae^ 
also refers to the depositions of Edward II. of England and 
of Eric of Sweden.^ We have already pointed out that the 
^ Droit des Magistrats ’ compares the position of the king 
who holds of the sovereignty with that of a feudal lord, who 
will lose his fief if he commits Felonie ’’ against his vassals, 
that is, his subjects,® The Catholics had held that the Church 
is above the Pope and can depose him for heresy, and the 
people has the same authority over the king who has mani- 
festly become a tyrant, says the ‘Droit des Magistrats^ ; ® 
while the ‘ Yindiciae ^ maintains that the people is absolved 
from its obedience to the king if he has violated his “ con- 
tract,” the “ people ” is greater than the king, and can depose 
the tyrant.*^ 

We have already referred to Boucher, as a representative 
of the Catholic League in France, as maintaining the right of 
the community to depose the king who violates that contract 
with the people upon which his authority depends, and we 
need only here refer to his detailed discussion of the right to 

^ Id. id. (p. 36) : “ B. Ntinc, tu * Hotman, * Franco Gallia * {p. 655) ; 
velim consideres, qnam non modo ‘ Droit des Magistrats * fp. 66) ; * Vin- 
sit absurdum, sed etiam iniquum, diciae contra Tyrannos ’ (p. 201). 
de praedicto, de luminibus, de stilli- * ‘Droit dos Magistrats * (pp. 760 
cidiis adversus regem judicium dari ; and 765) ; ‘ Vindiciae,’ Q. III. (p. 203). 
parricidii, veneficii, perdeullionis, nul- *■ * Vindiciae,* id. id. 
lum esse judicium : in minoribus rebus * ‘ Droit des Magistrats * (p, 76). 
severitate juris uti, in maximis flagitiis Of. p. 374. 
summam Hcentiam et impunitatem ® Id. (p. 70). 

permitti.’* Cf. p. 350. ^ ‘ Vindiciae,’ Q. III. 3 (pp. 160-169). 
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depose tlie tyraxit. He cites St Thomas Aquinas (^ De Eeg.’ 
I, 6) as holding that it is lawful for a people to depose the 
unjust king if it belongs to them to appoint MiUj and this is 
followed by a detailed discussion of the question whether 
and under what circumstances it is lawful to kill the tyrant.^ 
We have already dealt with some aspects of Mariana^s 
theory of the state and government, and we need only recall 
that, while he is a strong supporter of monarchy, he thinks 
of laws as having been made to restrain the king, and that 
these laws have been made by the community from whom 
the king receives his authority. 

He therefore maintains that inasmuch as the authority of 
the king is derived from the commonwealth, the king can be 
compelled to give account to the law, and, if he will not amend, 
he may be deposed ; for the community, when it bestowed 
power on a king, kept the greater power in its own hands.^ 
This is Mariana^s general principle, and he goes on to con- 
sider how the authority of the community over the prince is 
to be exercised. He is in this chapter discussing and defend- 
ing the revolt against Henry III. of France and his assassina- 
tion. He defends tyrannicide as lawful, but it should be 
observed he makes a careful distinction between the tyrant 
who has usurped power and the lawful king who has become 
a tyrant by abusing his power. All philosophers and theo- 
logians, he says, are agreed that the usurper may be slain by 
anyone.® It is different, however, in the case of a prince, 
who holds his power by the consent of the people, or by 
hereditary right. His private vices must be tolerated, 
but, if he injures the commonwealth, lays his hands upon 
public and private wealth, treats the public laws and 
religion with contempt, there must be no hesitation. At the 
same time the nature of the action against the prince must 
be carefully considered, lest evil should be added to evil. 

^ J. Boucher. ' De justa Abdica- tern respuat, principatu spoliari, neque 
tione/ III. 13-19. ita in prineipem jura potest atis trans- 

* Mariana, * De Eege/ I. 6 (p. 67) : tulit, ut non sibi noajorem reservavit 
** Certe a republics unde ortum habet potestatem.’* 
regia potestas, rebus exigentibus, ® Id. id., I. 6 (p. 58), 
regem in jus voeari posse, et si sanita- 
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Tlie best 'and , safest ' course is that a public assembly should 
meet and , consider what is to be done; the prince should 
first be' admonished, and if he will correct his former faults, 
he should be re-established. ■ If, however, he will not dO; this, 
the commonwealth may deprive him of his authority, may 
declare him a public enemy, may make war upon Mm and 
slay him; and it will be lawful for any private person to 
execute , this sentence.^ 

If, however, it is not possible to hold a public assembly, 
and the commonwealth is oppressed by the tyranny of the 
prince, and yet men desire to destroy the tyranny and to 
punish the manifest and intolerable crimes of the prince, the 
man who follows the public wishes and endeavours to destroy 
Mm is not, in Mariana^s judgment, to be condemned. He does 
not think that there is much danger that many will follow 
tMs example ; and he does not mean that the decision with 
regard to such action should be left to any single and private 
person ; if the public voice cannot be expressed, learned and 
grave men should be consulted.^ 

^ Id. id., I- 6 (p. 59): “Nam si morem gesserit, si republicae satis- 

princeps populi consensu aut jure fecerit, peccataque correxerit vitae 

hereditario imperium tenet, ejus vitia superioris, restituendum arbitror, 
et libidines ferendae sunt eatenus, neque acerbiora remedia tentanda. 
quoad eas leges honestatis et pudicitiae. Si medicinam respuat, neque spes 
quibus est astrictus, negligat. , . , Si ulla sanitatis relinquatur, sententia 
vero rempublicam pessumdat, publicaa prontmciata, lice bit reipublicae ejus 
privatasque fortunes praedae babe t, imperium detrec tare primum. Et 
leges publicas et sacrosanotam roll- quoniam bellum necessario concita- 
gionem contemptui : virtutem in bitur, ejus defendendi consilia expli- 
superbia ponit in audacia atque care, expedire arma, pecunias in belli 

adversus superos impietate, dissimu- sumptua, imperare populis: etsi 

landum non est. Attente tamen cogi- res feret, neque aliter se respublica 
tandum quae ratio ejus principis tueri possit, eodem defensionis jure 
abdicandi toneri debeat, ne malum ac vero potiori auctoritate et propria, 
malo cumuletur, scelus vindicetur Principem pufolieum hostem declara- 
scelere, Atque ea expediia maxima turn ferro perimere. Eademque 
et tuta via ost, si publici couventus facultas esto cuiquam private, qui spe 
facultas detur, communi consensu quid impunitatis abjecta, neglecta salute 
atatuendum sit deliberare, dxum, in conatum juvandi rempublicam 
ratumque habere quod communi sen* ingredi voluerit.” 
tentia steterit. * Id. id. id. (p. 60) : “ Roges quid 

In quo his gradibus procedatur. faciendum, si publici con ventus facultas 
Monendus in primis princeps erit atque erat sublata ; quod saepe potest con* 
ad sanitatem revocandus, qui si tingere. Par profecto, mea quidem 
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Mariana; concludes the chapter with a critical discussion of 
the Decree 0 the Council of Constancej whach. condemned 
tyrannicide. 

Cardinal Bellarmine is cantions and restrained in Ms dis- 
cussion of this subject, but, as we have already pointed out, 
he is clear that the authority of the prince, while it is derived 
ultimately from God, is derived immediately from the consent 
of man.^ In another passage he says that although we are 
bound by the Divine Law to obey the king as long as he is 
king, the Divine Law does not say that there are no causes 
for which the king may be deprived of his kingdom ; if tMs 
were not so, there would be scarcely any commonwealth, 
since they have been for the most part established after the 
expulsion of their kings.^ It is no doubt true that Bellar m ine 
is really concerned to vindicate the right of the Pope to 
depose heretical kings, bnt Ms words leave little doubt that he 
recognised the right of the community to depose the king for 
just cause. 


pententia erit, cum principis tyrannido 
oppressa republica ; subiata civibiis 
inter se conveniendi facultate, voluntas 
non desit delendae tyrannidis, scelera 
principis manifesta modo et intoleranda 
vindicandi, exitiales conatns compri- 
mendi ; ut si sacra patria pessun- 
det, publicosque hostes in provinciam 
attrahat; qui votis publicis favens, 
eum perimere tentaret, haudquaquam 
inique eum fecisse existimabo. . . * 
Neque est periculum ut multi eo 
exemplo in principem vitam saeviant, 
quasi tyranni sint, neque enim in 
cujusquam privati arbitrio ponimus ; 
non in multorum, nisi publica vox 
poptiii adsit, viri eruditi ot graves in 
consilium adhibeantur.” 

1 Of. p. 372. 

* Bellarmine, ‘Be Potestate Summi 
Ponteficis,’ xxii (p. 181) : “ Non 

ignorabam servire et obedire regi esse 
juris Bixdni ; et ideo non hoc negavi 
in meo libro : sed dixi, juris humani 


esse, ut hunc aut ilium habeamus 
regem, jure autem divini servare 
veram fidem ac religionem : quamvis 
enim jure divino teneamur regi parere, 
dum rex est, non tamen jure divino 
cavetur ut regi nullis de causis regnum 
abrogari posset; alioquin quotquot ab 
exordio mundi regnis exuti sunt, 
omnes per injuriam exuti fuissent, 
neque ulla esset respublica, aut pene 
nulla, jure instituta : reipublicae 

aiquidem, ut plurimum, exaetis regibus 
oonstituuntur.’* 

Of. id. id., xxvi. (p. 200): ** Sic 

igitur, jure divino tenetur populus 
regi servire, dum rex est : sed si rex 
desinat esse, quod multis modis fieri 

potest, nulla remanet obligatio ser- 

vitutis aut obedientiae. Non est 

autem de jure divino, ut rex Justis 
de causis deponi non possit.” 

For a parallel judgment as expressed 
by Molina and Suarez, cf. pp. 343, 347. 
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The only important writer among those "with ' whom : we 
have dealt in' this chapter' who is not willing to approve of 
the deposition of the king is Hooker. We have discussed Ms 
treatment of the ‘^ compact or agreement between the com.- 
mnnity and its ruler, on wMch Ms authority rests, but as we 
have seen he does not admit that tMs implies that the com- 
munity can withdraw its authority without the consent of 
the ruler. It must be presumed that supreme governors 
will not in such case oppose themselves and be stiff in detaining 
that, the use whereof is with public detriment; but surely 
without this consent I see not how the body should be able 
by any just means to help itself, saving where domimon doth 
escheat.’^ ^ It must, however, be observed that Hooker adds 
that just on this account the authority wMch is bestowed 
upon the ruler must be carefully limited. 

Such things therefore must be thought upon beforehand, 
that power may be limited ere it be granted.’^ ® 

When we turn to Althusius we find that he deals with tMs 
question carefully but dogmatically, and mainly in that 
chapter in wMch he discusses the nature of tyranny and the 
remedies for it. He is concerned with tyranny, exercitio,’^ 
and describes it as that by wMch the foundations and bonds 
of the commonwealth are destroyed. For these foundations 
and bonds consist primarily in the mutual promises to observe 
and defend the fundamental laws, wMch were made by the 
community and the king. The violation of the contract 
between ruler and people, wMch we have already discussed, 
is tyranny. Again, Althusius describes the exercise of an 
absolute power by the supreme magistrate as tyranny. And 
again, he describes as tyranny the attempt to hinder the 
meeting of the assemblies of the kingdom and the free 
expression of opinion in them when they meet.* 

^ Hooker, ‘ Eccles. Polity,’ viii. 2, menta ©t vinculum universalis consocia- 
10. tionis obstinate, perse veranter, et 

® Id. id. id. insauabiliter contra fidem datam ©t 

3 Althusius, * Poiitica,’ xxxviii. I : praestatum juramentum, a magistratu 
“ Tyrannis igitur ©st juste ac recto summo tolluntur ©t evertuntur. 
administrationi contraria, qua fimda- 2. Superioribus capp : preceden- 
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WkeE lie has thns described tyraimy, be proceeds to discuss 
the remedies for it. Like CalYin, be does not allow tbe private 
subject to resist or revolt.^ He is emphatic and unequivocal 
in maintainiiig that the tyrant is to be resisted and, if necessary, 
deposed by the properly constituted authority ; the public 
officers who are responsible and competent to carry this out 
are the Optimates or Ephori ; he sometimes speaks as though 
these public officers were to act alone, but in another place 
he seems clearly to mean that they are to call together the 
General Council of the Estates, and that it is to examine 
and Judge the action of the tyrant. If there are no Ephors, 
the people should appoint defensores for this purpose.^ 

It is interesting to observe that Althusius is aware of the 
contentions of Albericus Gentilis, which we discuss in a later 
chapter ; but Althusius bluntly replies that the people and 
the Ephors are superior to the prince, who had received his 
authority from them.® 

He concludes the chapter by that assertion which we have 
already cited, that the indivisible and incommunicable 


tibus a cap. 9 et seq., fundamenta et 
vincula consociationis diarimus con- 
sistere in fide ultro citroque a corpore 
consociato et rege data et accepts ad 
legum fundamentalium et aliarum, in 
quas tempore initiationis suae juravit 
summus magistratus, imprimis vero 
ad illarum, quae consociationem uni- 
versalem conservant, observationem et 
defensionem, atque rectam reipub- 
licae gubernationem. . . . 

9. Similiter, quando summus magis- 
tratus absoluta potestate, eeu pleni- 
tudino potestatis in administratione 
8ua utitur. . . . 

20. Specialis tyrannis est . . . 
Qui publicos regni conventus et con- 
(dlia malis artibus prohibet, vel im- 
pedit, suffragiave eorum qui mittuntur 
conducit, limitat, restringit, coarctat, 
ne quoad sentiimt dicere audeant, 
velint vel possiut.** 

1 Id. id., s:3:x\dii. 65 ; “ Quid vero 
de subditis et privatis ac populo 
sentiendum eat ? Nam quae hactenus 


diximus, de Epboris, personis publicis 
dicta stmt. Plane privati, quando 
magistratus tyrannus ©st exercitio, 
quia non habent usum ©t jus gladii, 
neque eo in re utentur.** 

® Id. id., xxxviii. 57 : Nota vera 

et cognita ut fiat tyrannis ejusmodi 
(i.e., exercitio), necess© est, ut optimates 
regni concilium indicant, et generalem 
omnium ordinum conventum cogaut, in 
eoqu© tyranni opera et facta examin- 
anda proponant et dijudioanda. . . . 
Vel si Ephori nulli sint, ad hoc ipsum 
a populo vindices ©t defensores publici 
constituantur.” 

® Id, id., xxxviii. 81 ; “ Par, 

postea (idem Gentilis dicit) in parem, 
multo minus in superiorem habet 
imperium. . . . Ergo Ephori, qui 
sunt minores Bege, non possunt re* 
sistere tyranno. Contrarium ego assero. 
Bevera enim Populus et Ephori sunt 
superiores principe, quern ipsi con- 
stituerunt, a quibus, quam habet 
potestatem ill© accepit.” Of. p. 450. 
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Majestas belongs to the members' of tbe^ wliole ' to 
and cannot be transferred by them to tbe prince.^ 

IJ^Tobles,' or Epbors.— There remains one 
development in:, the political theory of some' of these ■writers 
which deserves a separate treatment, that is, the conception 
that while the supreme authority belongs to the community, 
and under it to the tog, there are officers of the community 
whose fnnction it is to protect its rights against all attempts 
on the part of the tog to violate them. 

We have referred in an earlier chapter to that very impor- 
tant passage in Calvin’s Institutes, in which, after he had 
used the strongest language against resistance by any private 
person to the public authority, he says that if there were 
magistrates of the people appointed to resist the licence of 
rulers, such as the Ephors in Sparta, or the Tribunes of the 
people in Eome, or the three Estates in modem kingdoms, 
they were bound to interfere and to protect the liberties of 
the people.* 

Whether Calvin derived this directly from some earlier 
writers we do not pretend to know; but what is clear is 
that the conception assumed considerable importance in some 
political writers of the later part of the sixteenth century. 

We must also examine it, because though it may at first 
sight seem strange, it is related to certain experiments or 
developments in mediaeval society. We shall therefore do well 
to approach the consideration of this conception by again ob- 
serving its appearance in the ^ Apologie ’ of William of Orange, 
He speaks of the nobles as being bound by their oath to 
compel the Duke of Brabant (Philip of Spain) to do justice 
to the country ; and again, he says, that among the other 
rights of the vassals of Brabant is the privilege of exercising 
the same powers as the Ephors of Sparta, that is to maintain 
the power of a good prince, and to bring to reason the prince 
who violated his oath.® 

1 Id. id,, xxxviii. 127. Of. p. 361. (p. 47) ; “ Si, dis-je, les nobles snivant 

* Cf. p. 266. , lem* serment ot obligation, ne con- 

® William of Orange, * Apologie * treignent le Duo a faire raison au pays. 
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' ' It tliat in tMs place the conception of the; nobles 

orv prmeipal vassals of a state as having" the responsibilty, to 
check and correct the arbitrary and illegal actions of the king 
or lordy is derived from the traditions of feudal law? especially 
as' we have them' in . the Assizes of Jerusalem or in the Pseudo- 
Bracton ; ^ while the comparison of this with the position 
of the Ephors in Sparta may be derived from Calvin.^ 

It is these conceptions which are developed in the Huguenot 
tracts. They are clear and emphatiCy like Calvin, in maintain- 
ing that private persons cannot take action against the lawful 
prince.® Bnt the whole people can do so through its officers 
who have been appointed to act as a check and restraint upon 


the sovereign magistrate.^ 

ae doibvent ils par eux-mesmos estre 
condamnez de perjure, infidelity et 
rebellion envers les Estate du Pays. . . 
(P. 48): *‘Entre autres droicts, nous 
(the vassals of Brabant) avons ce 
privilege de servir h nos Duos, ce 
qne les Ephores servoient h Sparte k 
leurs Rois, c*est de tenir !a roiauty 
ferme en la main du bon Prince, et 
faire venir k la raison celui qui contre- 
vient Ik son serment.’* 

1 Cf. vol. iii. part i, chap. 4. 

» Cf. p. 266. 

« Cf. * Droit dea Magistrats * (p. 476) ; 
‘ Vindiciae,’ Q. II. p. 43. 

* * Droit files Magistrats * (p. 746) : 
** Tiercement, il y en a d'autres, lesquels 
encore quils n’ayent la puissance 
souveraine et ordinaire Ik manier, 
toutesfois sent ordonnez pour servir 
de bride et de frein au souverain magis- 
trat. . . (P. 748): “Tels sont au- 

jourd’hui les ofiiciers de plusieurs 
royaumes Chrestiens, entre lesquels 
il est raisonnable de center lea Dues, 
Marquis, Comtes, Vicomtes, Barons, 
Chastellains, qui ont jadis esty estate et 
charges publiques, qui se commey - 
ttoyent par ordre lygitime, et qui 
depuis pour estre devemies dignitez 
hereditaires, n’ont pourtant changy la 
nature de leur droit et authority ; 
oomme aussi il faut comprendre en c© 


nombre les officiers yiectifs de villes, 
tels que sont les Maires, Viguiers, 
Consuls, Capitaux, Syndiques, Esche- 
vins et autres semblables.” 

» Vindiciae,’ Q. 11. (p. 63): “Cum 
de universo populo loquimur, intelli- 
gimus, eos qui a populo authoritatem 
acceperunt, magistratus, nempe, reges 
inferiores, a populo dilectos, aut alia 
rati one constitutes, quasi imperii 
consortes, et regum Ephori qui 
universi populi coetum representant. 
Intelligimus etiam Comitia, quae nil 
aliud sunt, quam regni cuj usque 
epitome, ad quern publica omnia 
negotia referantur. . . , Turn Duces, 
seu Principes tributum, in singulis 
singuli. Demum Judices et Prefect! 
singularium urbium, id est Ohiliandrae, 
Centuriones et caeteri qui totidem 
familiis prae-erant. . . . Ejus genua 
sunt in omni regno bene constituto, 
offioiarii regni, principes, pares, patritii, 
optimates, et ceteri ab ordinibus 
delegati, e quibus compleatur, aut, 
concilium extra Ordinem, parlamentum, 
diaetae, caeterique conventus, in diver* 
sis regionibus, diversa nomina sortiti, 
in quibus nequid aut respubiica aut 
ecclesia detrimenti capiat, providen- 
dum est. Illi vero, singuli, regi in- 
feriori sunt, ita universi superiores.” 
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' The author , of the ^ Vindiciae ’ distinguishes sharply hetween 
the officers of the king, and those of the natioiiy 'snch as the 
chancellor j, the constable, the members of the parlements,’^ 
the peerS:Of France, and others.^ 

' The / Droit des . Magistrats ’ says that the whole, ' gOTerii" 
ment is not placed in the hands of the king, but only the 
‘^Soiiverain degrd ” of the goyernment : and each of the 
inferior officers has his share in this, for they haye received 
their authority from the Sonyerainetd to maintain the 
laws, even by force if necessary, for the protection of those 
who were under their charge. They are below the Soiiver- 
ain/^ but they do not depend properly on the ^VSonveram 
but on the Sonverainetd.” ^ 

These magistrates are, in case of necessity if the ^^Sonver- 
ain should become a tyrant, to resist him, and the Estates 
to whom such authority is given by the laws are to set things 
right and even to punish the tyrant, and must not be thought 
of as seditious or rebellious if they do this, but as carrying out 
their duty and the oath which they have taken to God and 
their country.® 


^ ‘ Vindiciae,* Q. IH. p. 88. 

® ‘Broit des Magj>trats* (p. 749): 
“ Mais d’autre coste, puis que ces 
ofiiciers inf^rieurs du royaume ont 
receu de par souveraint6, 1 ’observa- 
tion et maintenance des lois, entre 
ceux qui ieur sent commis. . . . Je di 
done, que s’ils s’ont reduits k tel 
necessity, ils sont tenus (mesmes par 
armes si faire se peut) de pourvoir 
centre une tyrannie toute manifeste, 
k la salvation de ceux qu’ils ont en 
charge.” 

Id. (p. 748) : “ Or, faut-il en- 

tendre, que tous ceux-oy, encores 
qu’ils soyent au-dessous de leur Souver- 
ain (duquel aussi ils re9oyvent com- 
mandement, et lequel les installe, et 
approuvo), toutes fois ne dependent 
proprement du Souverain, mais de la 
Souverainet^.” 

* Id, (p. 769) : “ La sommaire de 
tout ce que dessus, est. Que le souver- 


ain goiivemement est tenement entre 
les mains da roy, oa autres teis souver- 
ains magistrate, que si ce n4anmoins, 
se destoumans des bonnes loix et 
conditions qu’ils auront juries, ils se 
rendent tyrans tous manifestes, et ne 
donnent lieu k meilleur conseil ; alors 
il est permis aux magi strata infiSrieurs 
de pourvoir k soy, et k oeuix qu’ils 
ont en charge, r^sistans k ce tyran 
manifeste. 

Et quant aux Estate ou autres, a 
qui telle autorit4 est donn4e par les 
loix, ils s’y peuvent et doyvent opposer 
jusques ^t. remettre lea choses, et punir 
mesmement le tyran, si besoin est, selon 
leurs demerites. En quoi faisant, 
tout s’en fault qu’ils doyvent estr© 
tenus seditieux et rebelles, que tout 
au rebours ils s’acquittent du devoir 
et serment qu’ils ont k Bieu et II leur 
patrie.” 

Of. * Archon et Politie ’ (p. 127) : 
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The whole conception is summed np by the author of 
the ^ Vindiciae,’ Princes are chosen by . God, and are 
established by the people; as individuals they are inferior 
to the prince, but the whole body and those who represent the 
whole, the officers of the kingdom, are superior to him. The 
authority of the prince rests upon a contract between him 
and the people, tacit or expressed, natural or even civil, that 
the people must render obedience to the prince who rules 
well, that they will serve the prince who serves the common- 
wealth, that they will obey the prince who obeys the laws. 
Of this treatise or contract the officers of the kingdom are the 
guardians. The prince who violates the contract is a tyrant, 

exercitio,’’ and therefore the officers of the kingdom are 
bound to judge him according to the laws, and if he resists, to 
compel him by force.i 

No doubt these conceptions are expressed in violent and 
drastic terms, but it must be observed that they are related 
to the mediaeval traditions. In the first place, it is obvious 
that in the feudal system the king was thought of as con- 
trolled, if necessary, by the great vassals or tenants-in-chief. 
This is set out, not only in the Assizes of Jerusalem, but in 
the law books of the German Empire of the thirteenth 
century, like the ^ Sachsenspiegel ^ and the ^ Schwabenspiegel,^ 
and is illustrated by the constitutional forms of the deposition 


Politie. Car il y a les puissances 
inf^rieures et depiitez du peuple, 
autheur des Princes, qui les ayant 
fails lea peuvenfc defaire, et tels ne 
peuvent laissez par raison la princi- 
paut6 decliner k tyrannie, car ils 
IraMroyent la patrie qui a constitui^ 
tels Etats pour erapecher la tyrannie. 
Si eUe survient, e'est aux suiets par- 
ticuliers de recourir humblement et 
sans confusion au remdde vers ceux-l&, 
qui sent commes souverains magis- 
trats par*dessus ie Prince, en cest 
endroit, quoy qu’ils soyent privez et 
au-dessous pour un regard ordinaire.” 

I ‘Vindiciae,’ Q. ITL (p. 214): “In 
summa prinoipes eliguntur a Deo, con- 
stituuntur a populo. Et singuli prin- 


cipe inferiores sunt, ut universi, et qui 
universos repraesentaut, regni officiarii, 
principe superiores sunt. In constitu- 
endo principe intorvenit foodus inter 
ipsum et populum, taciturn, expressum, 
naturale, vel etiam civile, ut bene 
imperanti, bene pareatur, ut reipub- 
licae inservienti omnes inserviant, ut 
legibus obtemperanti omnes obse- 
quantur et cetera. Huius vere foederis 
seu pacti, regni officiarii vindices et 
eustodes sunt, qui hoc pactum perfide 
et pervicaciter violat, is vere exercitio 
tyrannus est. Itaque regni officiarii 
ipsum, et secundum leges judicare, et 
renitentem vi coercere, si alias non 
possunt, ex officio tenentur.” 
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of tlie Emperors Adolf a.nd Wenceslas. Even so careful a 
writer as Bracton admitted that at least some would say that 
the ^MJniversitas Eegni et Baronagium ’’ could compel the 
king to do justice to ah aggrieved person in his court, while the 
interpolator of Bracton and Eleta assert clearly that the king’s 
^fcuria,” that is, the earls and barons taken together, were 
superior to him. In the second place, we must remember 
those very interesting constitutional experiments, the ap- 
pointment of a committee of the barons to secure the execution 
of the Great Charter, the demands of the barons in 1244, and 
the appointment of a committee of twenty-four to super- 
intend the execution of the Provisions of Oxford in 1258 and 
1264. In the third place, it should be observed that the 
conception of some of the great officers of the crown as being 
properly officers of the nation is implied in the Provisions of 
Oxford with respect to the appointment and tenure of office of 
the justiciar, the treasurer, and the chanoeEor.^ 

The truth is, no doubt, that the Huguenot writers were 
influenced by the actual conditions of Prance, by the fact 
that some of the princes of the blood and many of the nobles 
were in violent and open opposition to the king, but behind 
the influence of these conditions wo must recognise the con- 
tinuing influence of traditional conceptions of the Middle 
Ages and of the feudal system. 

It is therefore important to observe that Althusius also 
maintained the same conception, that there are officers of the 
commonwealth whom he also calls Ephori,” whose office it 
is to defend the laws and constitutions of the commonwealth, 
even against the supreme magistrate. 

The Ephors, he says, are entrusted by the consent of the 
people with authority, as representing them, to create the 
supreme magistrate, to help him with their counsel in the 
affairs of the commonwealth, and to restrain his licence ia all 
matters which may be harmful to it, to see that the community 
is not iujured by bis private desires and by bis action or 
inaction.^ It is important to observe that in the conception 

1 Cf. voi. iii. part i. chap. 4 ; vo!. v. * Altlxusius, ‘ PoKtica,* xviii. 48 : 
part i. chap. 8; this volume, p. 31. ‘*Ephori sunt, quibus populi, in corpus 
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of ^tLiiBins the powers of 'the Bpliors are drawn 'from' the 
■eominiimity, like ' those- of the- prince or supreme; magistrate, 
and that, while he thinks that there should be such officers in 
the commonwealth, if there are not, their functions will be 
discharged with the consent of the whole^ people.^ Althusius 
again, like the author of the ‘ Yindiciae,’ finds these officers of 
the commonwealth in almost all the countries of Western 
Europe: in France, the princes of the blood, the chancellor, 
the constable, the marshal, &c. ; in England, the peers and 
the representatives of the counties and cities ; and so also in 
Poland, Belgium, Sweden, Denmark, Hungary, and Spain,® 

In the German Empire there are general’^ Bphors, by 
whom he understands the Seven Electors, and he even refers 
to the Golden Bull of Charles lY. as providing that proceed- 
ings could be taken against the emperor before the Count 
Palatine ; ® but there are also special ^’ Bphors in Germany, 
by whom he means the dukes, princes, margraves, imperial 
cities, &c., but they only determined important business 
in the council of each province.^ 


poiiticum consociati, consensii, deman- 
data 08 t sumroa reipublicae (ctira), aeu 
universalis consociationis, ut repre- 
sentantes eandem , . . potestate et 
jure illius utantur, in magistratu 
summo constituendo, eique ope, con* 
silio, iu negotiis corporis coasociati 
juvando, nec non in ejusdem licentia 
coercenda et irapedienda, in causis 
iniquis et reipublicae peraiciosis, et 
eodem inter limites officii continendo, 
et denique in providendo et curando 
omnibus modis, ne respublica quid 
detrimenti capiat, privatis studiis, 
odiis, facta omissione vel cessatione 
stummi magistratus.’* 

Cf. id- id. id., 49 : ** (Ephori) Pacti 
inter magistratuin summum et populum 
initi vindicea ; custodes et defensores 
Justitiao et juris, quibus magistratum 
summum subijiciimt, et parere cogunt. 
. , . Fratres summi magistratus.” 

Cf. id. id., xviii. 59 : “ Eliguntur 
autem et constituuntur ejusmodi 
E| bori, consensu totius populi . , , 


hoc est, suffragiis totius populi de 
Ephoro constituendo.” 

^ Id. id. id., 123 ; “ Quodsi in regno, 
seu consociatione universal!, ejusmodi 
ephori non sunt (qui tamen, meo 
judicio, maxime in bene constituta 
republica necessarii . , .), turn ilia, 
quae ephoris alias demandantur, ex- 
pediuntur consensu totius populi, 
tributim, curiatim, vel centuriatim, 
aut viritim rogato, aut collecto, adeo 
ut nulla praescriptio vel usurpatio 
contraria hiiic libertati et juri regni a 
magistratu apponi possit,” 

* Id. id., xviii, 110. 

* Id. idi, 79 : ** Imo Caesar ipse 
coram prinoipe Palatino convenire 
potest secundum auream Bui lam, 
Caroli IV. Imperat. VI. 6.” 

Cf. ‘ Sachsenspiegel,* HI. 52-3, and 
vol. V. p. 107. 

* Id. id., I, xviii. 112: “ Specialis 
Ephorus quilibet, in provincia suae 
curae et fidei commissa, earn potesta- 
tem habet, quod summus magiatratus 
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If we now attempt to sum up tlie general oliaracter of the 
theories of the source and nature of^ the anthority of ' 'the 
princoy with which we have dealt in this ohaptery we find that 
there is little which is essentially new? little of which we 
cannot find the sources in the Middle Ages. 

That the authority of the prince was derived from God 
nltimately, hnt directly from the community, was in fact the 
normal principle of medigeval political societies, and the 
influence of the revived study of the Boman jurisprudence 
had only confirmed this judgment. 

When once the question was raised where the ultimate 
authority in the state was to be found, the normal answer 
was that it belonged to the community as a whole, for the 
word popuius as in the Eoman lawyers means the whole 
community, not any one part of it. It is no doubt true that 
in the Middle Ages the supreme authority in political society 
was the law, and not any one person or body of persons ; 
and as long as the law was conceived of as being primarily 
custom, the question of an authority behind the law would 
have seemed meaningless. It was only in the later Middle 
Ages that the question of a law-making power began to be 
important, and it is with this that we see the first begiunings 
of the modern conception of sovereignty : no doubt, again, 
this development was furthered by the revived study of the 
Eoman law, with its clear-cut conception of legislative action. 
There is no doubt at aU where, to the mediaeval mind, this 
supreme power which lay behind the law resided. It was 
the community, the universitas or populus, which made law. 
The conception that in the Middle Ages the prince was thought 
of as having individually and in his own authority the power 
of legislation is really nothing but an illusion. 

When, therefore, the writers with whom we have been 
dealing in this chapter speak of the “ Souverainet4 which 
was behind and greater than the Souverain,^’ they were no 

in toto regno . . , paucis exceptis, qxii statuum et primorum suae provinciae 

in rebus atque negotiis arduis, totam convocabit, in quo ardua negotia 

provinciam conoementium, pecuiiare comcouni deliberatione tracfcentur et 

concilium provinoiale senatorum, decernantur.” 



414 


THE" X.ATBE SIXTEENTH ' CENTtrEY. 


[BABT ' TV'.' 


doubt nsing sharper and more: dogmatic terms than had been 
used before, but they were not asserting a new principle. 

It is hardly necessary to point out that the doctrine that 
the prince was controlled by the law and the courts of law in 
his relation to private persons and properties was a common- 
place of mediseval political theory and constitutional law. 

The theory of the contract between the prince and the 
people was again in no sense new in principle, it rested upon 
the immemorial tradition of the mutnal oaths which prince 
and people made to each other in the Coronation ceremonies, 
and it was obviously related to the whole character and 
principles of feudal society. 

And finally, the right of the community to resist and even 
if necessary to depose the prince who persistently violated the 
laws of the community was founded upon important pre- 
cedents in various coimtries, and had been maintained not 
merely by violent and highly controversial writers like Mane- 
gold and John of Salisbury or Marsihus of Padua, but by such 
careful and judicious writers as St Thomas Aquinas. 



415 


CHAPTER IIL 

THE THEORY OF THE ABSOLUTE MOHAROHY, 

We haye so far endeavoured to set out tlie continuance in 
the sixteenth century of the conception that the king is 
under the law ; we must now consider how far, and in what 
terms, the conception that the king was above the law was 
developed in this period. It is, we think, clear that this was 
an innovation, that there is really scarcely any trace of such 
a conception in the earlier or later Middle Ages, except so 
far as it can be found in some of the Civilians, and even 
among them, as we have pointed out, there had been, and 
stiH was, much difference of opinion. 

It will be weU, we think, to begin by considering the theory 
of the absolute monarch as it was expressed by a prudent 
and moderate practical statesman and thinker — ^that is, by 
Michel L’Hdpital, who was Chancellor of France from 1560 to 
1573. We are not here directly concerned with his relation 
to the Wars of Religion and his policy of compromise or tolera- 
tion, nor are we for the moment concerned with his attitude 
to the States General, to which we shah return in a later 
chapter, but with his conception of the relation of the kmg 
to the law. 

It is clear that while he held that kings should govern, 
not only with moderation and goodwill towards his subjects, 
but also with justice and legality,’' he condemned all revolt 
against the monarch, however unjust he might be, and main- 
tained that subjects can never have a just cause to renounce 
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the .obedience w to their sovereign.^ He claimed 

indeed that France had lived for^ many years in tranquillity ^ 
because there were good laws under which the people 
rendered obedience to the prince, while the prince sub- 
mitted himself voluntarily to the law;^ but it must be 
observed that L’Hdpital spoke of the obedience rendered 
by the King of France to the law as voluntary, not 
obligatory. 

It seems clear to us that these phrases, though incidental, 
represent L’HdpitaPs normal judgment. In the speech which, 
as chancellor, he addressed to the meeting of the States 
General at Orleans in 1559, we find him saying that no excuse 
could be made for those who took arms against the king, 
for no subject may defend himself against the prince or his 
magistrates, whether they are good or evil ; the obedience 
which we owe to him is more binding, even, than that which 
we owe to our fathers.^ And, in another place, in the same 
speech, more explicitly still, while he expresses his wish that 
kings should recognise that the property of their subjects 


1 Michel L’Hopital, ‘Oeuvres In- 
edites,’ vol. i. (p. 380) : “ Traits de la 
Reformation de la Justice.” “Fidele 
advertissement pour les princes fran- 
5ais de txaiter tela subjects avec telle 
moderation, doulceur et bienviodlance 
ot principallement avec telle justice 
et legality, quilz leur donne k cognoistre 
leur affection, plus paternelle que 
seigneuriaile, plus temperas que absoleue 
. . , et quilz tiennont pour ennemys 
tous ceux qui lui bailleront autre eonseil ; 
non que je veuille approuver les re- 
bellions contre les monarques. quelque 
fascheux, injustes, et exacteurs qu’ils 
puissent estre, s^aohant bien que le 
subject, non plus que I’enfant n’a 
jamais juste cause de se revolter de 
Tobeysance de son soubverain.” 

® Id. id., vol. ii. (p. 100) ; “ T1 y a 
plus de cent cinquante ans quo I© 
royaulme de France vit en grande 
paix et tranquillity parce qu’il y a de 
bonnes loyx, soubs ia discipline des- 


quels le peuple rend le debvoir et Tobeys- 
sance k son Prince, ©t le Prince tout le 
premier se soubmet volontairement k 
la loi. . . . Aristote ot tous les autres 
politiques . . . convionnent tous en 
ce point que la respublique est heureuse, 
en laquelle lo Prince est volontairement 
obey d’unq chascung, et lui mesm© 
obeyt k la loy.” 

® Id., * Oeuvres Completes,’ vol. i. 
(p. 395) : ** Si Ton disoit que les 

armes qu’ilz prennent ne sont pas pour 
offenser aulcung, mais pour se defendre 
seulement, ceste excuse vauldrait 
peulteatre contre I’estranger, non centre 
le roi leur souverain Seigneur : car il 
n’est loisible au subject de se defendre 
centre le Prince, contre ses magistrals, 
non plus qu’au fils contre son pdre, 
soil a tort, soil a droict, soil que le 
Prince et Magistral soil maulvais et 
discoles, ou soil qu’ils soit bon. Encore 
sommes nous plus tenues d’obeyr au 
Prince qu’au pdre.” 
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belongs to them imperio, non dominio et proprietate/’ ' all 
are bound to obey Ms laws, except tbe king bimself.^ ■ 

Tbe position of L’Hdpital is interesting ; it certainly does 
not correspond -witli that of De Seyssel, nor witb tbe opinion 
of some foreign observers of the French constittition like 
Machiavelli. It corresponds, however, with a declaration of 
the President of the Parliament of Paris in 1527, that the 
king was above the law,^ and with the judgment which 
Bnd6 at least sometimes expressed.® “Whatever may be the 
origin of this conception in France, we have to observe 
L^HdpitaFs opinion, for it is that of a prudent and responsible 
politician. 


It is, however, in the famous work of J. Bodin, ^ De Ee- 
publica,’ published originally in French in 1576 and translated 
into Latin by himself, and republished in 1586, that we find, 
apart from some of the Civilians, the first important and 
reasoned development of the theory that the king was 
absolute and above the law.* 

The work of Bodin, whatever may be thought of its intrinsic 
and permanent value, is indeed a large and comprehensive 
study of politics, and in order that we may understand his 
conception of the authority of the king, we must begin by 
considering, briefly, his general theory of the nature of political 
society. 

He begins with a definition of the commonwealth (Ees- 


1 Id. id., vol. i. (p. 392): “Je 
voudrais aussi quo los rois so con- 
tentassont de leur revenue . . , esti- 
massent que le bien de leur dictes sub- 
jects leur appartiennent, ‘ imperio, non 
dominio et proprietate.’ Ainsi les sub- 
jects Taimassent et reconnussent pour 
roi et seigneur . . . leur ob^yssent . . . 
par vraye obeissance, qui est de garder 
, . . ses loyx, Edicts et ordonnances, 
ausquels touts doivent ob6yr, et y sont 
subjects, excepts le roi seul.'^’ 

* ‘ Recueil des lois anciennes, ’ vol. xii. 
(p. 277) : ** Nous ne voulons r^vocquer 
en doute ou disputer de vostre puis- 


sance, ce seroit espece de sacrilege, et 
scavons bien que vous estes par sus 
les loix, et que les loix et ordonnances 
ne vous peuvent contraindre, et n’y 
estes contrainct par puissance coactiv© ; 
mais entendons dire que vous ne devez 
ou ne voulez pas devoir tout ce quo 
vous pouvez, ains seulement ce que 
est en raison, bon et dquitable, qui u’est 
autre chose que justice.”' 

» Of. p. 293. 

* Our references are to the Second, 
the Latin Edition, for this was prepared 
by Bodin himself. 

2 D 


VOL. VI. 
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noticeable, Eespnblica est familiarimi 
rernmqne inter ipsas commimium siimma potestate, ac ratione 
moderata mnititudo,^^ ^ Tbe commonwealtli must indeed be 
goyemed by reason, but it must be controlled by a supreme 
force (or autbority) ; for, as be goes on to say a little later, 
a commonwealth cannot bold togetber without a supreme 
power which compels all its members to form one body j ^ 
or, as be puts it, in slightly different terms, the supreme 
authority is the ^^ cardo ^’ of the whole commonwealth : by 
it all magistrates and laws are created. It is by its strength 
and power that all lesser societies and all citisens are com- 
pelled to form one body.^ This supreme authority is legibus 
soluta,’^ whereas the magistrate is controlled by the laws ; ^ 
and it is this supreme authority to which Bodin gives the name 
of Majestas.’’ ® 

In another place he again states the principle of the nature 
of this supreme power — -that is, the Majestas.’^ Law is 
nothing but the command of the Supreme Power. The power 
of Law (Vis Legum) is placed in those who have the public 
“ imperium,’^ whether a prince or the people or a magistrate ; 
for if anyone disobeys their commands, they have power to 
compel obedience.^ And again there are two forms of 
public authority ; the supreme authority, which is free from 
laws, and from the authority of magistrates ; the other, a 
legal authority, which is bound by the laws. The former be- 

^ Bodin, ‘De Republica,’ I. 1. Iiabent ; aut legibus imminuta, qualis 

® Id. id., I- 2 (p. 10) : Respublica est magistratuum, qui etiam si privatis 
sine summa potestate, quae omnia imperent, ipsi tamen superioruza im- 
civitatis membra familiasque singulas periis aut legibus tenentur.” 
in unum corpus cogit, consistere nullo ® Id. id., I. 8 (p. 78); “Majestas 
modo potest.” est summa in cives ac subditos legibus 

3 Id. id. id. (p. 10) ; “ Est igitur que soluta potestas.” 
summum imperium quasi reipublieae ® Id, id,, III. 5 {p. 299): ** Ac 

cardo, quo magistrate ac leges inni- verbum legis aliud nihil est, quam 
tuntur, et cujus vi ac potestate collegia, summae potestatis jussum : . . . Ex 
corpora, familiae, singuli cives in unum quo perspicuum est vim legis in iis 
veluti corpus coguntur.” positum esse qui publicum imperium 

® Id, id,, I. 3 (p. 14:): “ Omnis habent,seufueritprmceps,s 0 u populus, 
autem potestas est publica vel privata ; seu magistrate, quibus imperantibus, 
publica aut legibus soluta est, eorum nisi pareatur, cogondi potestas est.” 
scilicet qui summum imperii jus 
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longs to /^Majestas,’’ wMch after God recognises no superior 
or eqnal,^ 

TMs is tlie first and most fundamental principle of Bodin^s 
political tlieorj ; to him there must be somewhere in, the 
State a supreme and absolute authority. He is setting out 
what In later terms we should call the theory of the sovereignty 
of the State. We must, ■ however, be very careful to observe 
that Bodin recognises that there is one immensely important 
limitation of this absolute power in the State. Supreme power 
is always subject to the authority of the divine law, of the 
natural law, and of the law of nations.^ It is only the positive 
civil laws which have their source from this supreme power 
in the State, and which are under its control. 

There has been much discussion about the question whether 
this conception was new. As we have pointed out in previous 
volumes, the general mediseval conception of law was not 
that of a command, but of custom — ^a custom enforced no 
doubt by the community, but which was not, properly speak- 
ing, made by the community, but was rather the expression 
of its life.^ Bodin thinks of it under the terms of a command, 
and his statement of this conception is sharp and dogmatic. 
We should venture to say that this is probably the result, 
especially, of the influence of the Eoman law, which, though 
it attached much importance to custom, did, in the main, 
tend to describe positive law as the expression of the will 
and command of the Eoman people, or of the emperor to 
whom it had given its legislative authority. This conception 


1 Id. id., m. 5 (p. 300) : “ Ex quo 
perspicuum sit, duo imperii publici 
genera esse, alterum quidem suramum, 
legibus ac magistratuum imperio solu- 
tum, alterum legitimum, quod legibus 
obligatur ; hoc magistratuum est, illud 
vero majestatis ; majestas quidem in 
republica nihil se ipsa post Deum 
immortalem majus, nihil etiam sibi 
aequale habet ; magistratus vero prin- 
cipis Majestatem suspicit ; ejusque 
legibus et Jussis obligatur: privati 
denique post Deum immortatem Majes- 
tatis legibus, ac magistratuum imperils 


tenentur.” 

^ Id. id., I. 8 (p. 84) : ** Quid autem 
sit absoluta, vel potius soluta lege 
potestas, nemo definiit. Nam si legibus 
omnibus solutam definiamus, nuilus 
omnino princeps Jura majestatis habere 
comperiatur : cum omnes tenet lex 
divina, lex item nattirae, turn etiam 
lex omnium gentium communis, quae 
a naturae legibus ao divinis, divisas 
habet rationes.” 

* Of. vol. ii. part i. chap. 6, part 
ii, chap. 8 ; vol. iii. part i. chap. 3,* 
vol, V. part i. chap. 5. 
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of law was mot,, however, peculiar to the Civilians ; it is clear 
that, even as early as the ninth century, the conception of 
law, as representing the deliberate will of the community, 
was expressed in such famous words as those of the Edictum 
Kstense,^’ Quoniam lex consensu populi et constitutione 
regis fit (M. G. H. Leg., sect. ii. vol. ii. 273) ? ^ and by the 
end of the thirteenth century at least law was thought of, 
not only as customary but as being made.^ The theory of 
Bodin was, therefore, not, strictly speaking, new, hut we 
think it may properly be said that it represents a much sharper 
and more dogmatic enunciation of the conception. 

So far, then, we have in Bodin a dogmatic statement of 
the absolute power of the State, limited only by the divine 
law, the natural law, and the law of nations. But Bodin 
not only maintains that there is this absolute power in the 
State, but seems to assert that this authority rests upon 
force. Eeason itself, he says, teaches us that the common- 
wealth is founded upon force, and he argues that Aristotle, 
Demosthenes, and Cicero were in error when they thought 
that in the beginning princes and kings were given their 
authority on account of their justice.® 

Bodmin's discussion of this is somewhat meagre and inade- 
quate; it is incidental to his contention that in the State 
man has lost his natural liberty. He had in an earlier passage 
defined this natural liberty as that of a soul good and guided 
by nature, which, under God, rejects all authority but that of 
itself and of true reason.^ He now defines the citizen as a 


^ Cf. vol. i. chap. 19, p. 238. 

* Cf. vol. iii. p, 45 f£., and vol. v, 
part i. chap. 5. 

* Id. id., I. 5 (p, 46) : Ea nos 
ipsa ratio dedncit, imperia scilicet ac 
respublicas vi primum coaluisse, etiam 
si ab historia deseramur : quamquam, 
pleni sunt libri plena antiquitas, 
plenae leges, primum illud hominum 
genus, nihil prius habuisse, quam 
obvios quosque spoliare, diripere, ocoi- 
dere, ant in servitutem adigere. . . . 
Atque in eo falli mihi videntur Aris- 
toteles inquam, Demosthenes, Cicero 


qui Herodotum (opinor) secuti, prin- 
cipio reges ob summam integritatis ac 
justitiae opinionem principatum adep- 
tas fuisse arbitrantur : hinc heroica 
nobis ac aurea secula finxerunt, quae 
alibi certissimis ac testimoniis refutasse 
nobis videmur.’* 

* Id. id., I, 3 (p. 14) ; “ Est enim 
naturalis Ubortas hujnsmodi, ut anima 
bene a natura informata, imperium 
alterius post Deum immortalem reiiciat, 
praeterquam sui ipsius, id est reetae 
rationis, quae a divina voluntate per 
se ipsa nunquam aberrat.*’ 
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freeman wlio is subject to tlie supreme authority of , another^ 
and says that liberty could not have' been taken from man 
i except by great force ; the. citizens, therefore, have lost some- 

I thing of their natural liberty when they were' subjected to the 

authority of another.^ 

^ We could wish that Bodin had developed in more detail 
what, he meant by ‘Hhe force’’ which created the 
commonwealth, and his conception of liberty, but he 
did not, as far as we have seen, do so. Indeed, it 
seems to us that his reference to the fact that man 
had lost his natural” liberty in society is little more 
than a preliminary to the judgments upon actual political 
conditions. 

There is another and more serious error, he says, and he 
attributes it to Aristotle — ^that is, the contention that a man 
I is not a citizen (civis) who does not share in the public 

authority.^ And this leads to another and most important 
general principle — ^that is, that the people can transfer to 
one man, and without limit of time, its authority over the 
citizens, which includes the power of life and death, an 
authority which is not subject to any laws, and which he can 
hand on to any successor whom he wishes.^ The prince who 
has this power has Majestas,” while the prince who is 
bound by the laws, or holds authority only for a time, and 
has to render account to the people, does not hold this 
i ^^Majestas.”^ In another place Bodin asserts that the 

I prince should not swear to the laws, for this is to destroy 

; i Id. id., I. 6 (p. 46) : “ Est autem 

I civis nihil alind quam liber homo qui 

j summae alterius potestati obligatiir. . , . 

(p. 46) Libertas autem, sine vi maxima, 

' nec nisi perruptis naturae legibus, 

eripi potuisse verisimiie est. . . , Ex 
quo intelligitur veram esse civis, quam 
posuimus delSnitionem, id est liberum 
hominem, qui summae potestatis, im- 
perio teneatur. . . . Ita quoque 

I civibus omnibus aliquid de libertate 

I natural! detrahitur, ut summae alterius 

! potestati subiiciantur.” 

1 * Id. id., I. 6 (p. 61) : Graviua 


tamen peccatur ab iis, qui civem esse 
negant, qui non sit imperii, suSra- 
giorum, conciUique publici particeps. 
Haec est Aristotelis disciplina, quam in 
statu popular! tantum locum habere 
conStetuT.” 

* Id. id., I. 8 (p. 82) : Nam 

populus summum perpetuumque im* 
petium in cives, ac vitae necisque 
potestatem, legibus omnibus solutum, 
uni ex civibus tribuere potest, ut 
quenacunque vellet imperii sucoessorem 
designare posset.” 

* Id. id., I. 8 (pp. 78-82). 
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the MaJestaSj’’ and to confuse the governmeiit of one man 
mth that of a few, or of the people.^ 

Bodm has thus set out the principle that there mnst he 
in any political commimity some anthority which is supreme 
and absolute, above the laws, because it makes the laws. 
It is not our function here to discuss the truth of this con- 
ception, how far it is a truism, and how far it is an illnsion. 
It is not onr part here to discuss the later history of this con- 
ception, but we think it well to point out to the student of 
political theory that, as this theory was profoundly different 
from that of the Middle Ages, it was also wholly different 
from that of Locke, to whom the State has no more of an 
absolute authority than the individual. It must also be 
remembered that this conception of Bodin is not the same 
as that of Hobbes, for this supreme or sovereign power is not 
free from all law, for it is not the source of all law. Above the 
positive law, which is made by the sovereign, there are, in 
the view of Bodin, as we have seen, the divine law, the natural 
law, and the law of nations (Jus Gentium). 2 

This is not, however, the only liroitation upon the supreme 
power. As we have already pointed out, Bodin maintains 
that the prince should not swear to maintain the laws ; the 
prince has power by his own will to make laws and to amend 
them, if Aequitas ’’ demands it ; but a Conventio or 
contract between the prince and the citizens binds them both, 
and cannot be changed without mutual consent ; in this 
matter the prince is in no sense superior to his subjects.® 


1 Id. id., I. 8 (p. 94) : “ Plerique 
tamen ita statuunt, et quidem ii qui 
plus in eo genere sapere sibi videntur, 
principem in leges patrias jurare 
oportere. Quae quidem disciplinae 
jura majestatis, quae sacrosancta esse 
debent, omnino labefactant et con- 
vellunt, et unius potest atem cum pau- 
oorum populive imperio conturbant.*’ 

* Of. p. 414. 

» Bodin, id., I. 8 (p. 87) : “ Hoc 
igitur teneamus, principi leges a se 
latas sua volimtate, ac sine subditorum 
consensu abrogare, vel quadam ex 


parte legibus derogare, vel subrogare, 
vel obrogare licere, ac semper iicuisse, 
si aequitas ipsa id postulare videatur. 
... At conventio inter cives ac prin- 
cipem mutuam habet obligationem, a 
qua disced! sin© mutuo consensu non 
potest. In quo gener© princeps nihil 
habet, quo subditis superior ©sse 
videatTjup.” 

Cf. 1. 8 (p. 99) : “ His ita constitutis, 
sequitur principem summum, pactis 
conventis aeque ac privates obligari : 
sive cum ©xteris, sive cum civibus 
contraxerit.** 
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Bodiiiy imfortunately, does not, as far as we liavO' seen, attempt' 
to define or describe these contracts between the prince and 
Ms subjects* As we 'have seen in the earlier part of tMs 
volume, tMs question was mncb discussed by . the Civilans 
of the fonrteentb and fifteenth centuries, and we have the 
impression that their conception may have . arisen especially 
from their familiarity with the contractual conceptions of 
feudalism, partly also from the question of the obligation of 
treaties made between the emperor and various Italian cities*^ 
Custom, Bodin clearly refused to recognise as having any 
authority over the prince. Bartolus and Baldus give custom 
an important place in their treatment of law, as was also done 
by some Civilians and Canonists of the fifteenth century.^ 
Bodin, on the other hand, emphatically says that customs 
have little authority as compared with law, and were entirely 
under the control of the priace.® 

There is, however, another limitation upon the authority 
of the prince. Bodin contemptuously rejects the vulgar 
opinion that all things belong to the prince. This is a mere 
confusion with the principle that all things are under his 
Imperium ’’ and Dominatus.’’ Proprietas and Pos- 
sessio belong to the individual ; and he cites a judgment 
of the Parliament of Paris that the prince can bestow his own 
property on whom he wiU, but not that of another person 5 
the prince cannot lay his hands upon other men^s wealth 
sine justa causaJ^ ^ 


i Of. pp. 16-19; pp. 153-166. 

® Cf. pp. 16-19; i>p. 150-163. 

® Id. id., I, 9 (p. 154) : “ Legum 
etiam vis miilto major est quam 
morum ; nam legibus mores anti- 
quantur, leges moribus non item, sed in 
magistratuum ofiS-cio ac potestate 
positum est leges, quae consuetudine 
quodammodo exoluerimt, ad usnm 
revocare ; consuetude nec poenas, nec 
praemia proponit, quae legum propria 
sunt, nisi lex quicquam permittat quod 
antea vetitum esset; denique con- 
suetude precariam vim habet, at 
quamdiu principis arbitrio videbitur s 


at si consuetudini sanctionem subiiciat, 
legem efficit. Ex quo perspicitur leges 
ac mores ab eorum, qui summam in 
reipublicae potestatem habent, arbitrio 
ac voluntate pendere.” 

* Id. id., I. 8 (p. 100) : “ Quanto 
aequius judicatum pridem est in Curia 
Parisiorum, principem quidem, quod 
sua intersit, res largiri posse, quod 
intersit alterius, non posse. . . . Eadem 
Curia decrevit, principem legibus civili- 
bus derogare posse, dum tamen id fiat 
sine fraude cuiusquEwn . , . (p. 103) 
Hoc igitur fixum sit principi, alienis 
opibus ao bonis manus aEerre, aut ea 
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So far, then, we have seen that, with tbe limitations, w 
we have jnst eonsideredj Bodin is clear that there must be in 
every State a supreme and absolute power, not subject to 
the laws, but the source of the laws, which he calls Majestas, 
and that this power may be given by the community to one 
man as prince, who will be supreme and absolute. 

Bodin maintains that this power is, properly speaking, 
^^indivisible,” and contends dogmatically that there can be 
no such thing as a mixed constitution. There are only three 
possible forms of government— monarchy, aristocracy, and 
democracy ; the mixed government is simply a popularis 
status.” 1 There are only three forms of commonwealth ; 
the Jura Majestatis ” must belong either to the whole body 
of the citizens or to a minority of them or to one man. These 
forms cannot be combined with each other. The only “ tern- 
peratio ” of this which he allows, is that in the monarchy the 
honours and offices may be open to all ; in the popnlar ” 
form they may be confined to the best and most noble, and 
in the aristocratic form they may be open to the poor as well 
astherich.2 

This is not nnimportant, but it does not modify Bodin’s 
general principle that the supreme power Majestas ”) is 
absolute and above all positive laws, and this is brought out 
very clearly in a passage in which he deals with the relations 
of the magistrate to the supreme power. The magistrate, he 
says, must carry out the commands of the prince, so long as 
they are not contrary to the laws of God and of Ijfature ; the 
prince onght indeed to maintain the laws and customs of the 

largiri cuiquam, sine justa causa non siroul coacer\’'atis civibus, ant minori 
Hcere . . . (p. 104) Nam quod omnia civium parti, aut tmi tribuamus : 
prinoipis esse vulgus jactat, ad im- temperatio vero sit ilia, cum in imius 
perium ot ad dommatum pertinet, salua statu honores et imperia omnibus ; 
cuique rerum suarum proprietate et aut in popular! potestate, optimis aut 
possessione.” nobilissimis tan turn ; aut in optimatum 

^ Id. id., IL 1. imperio, tenuibus aeque ac divitibns 

s Id. id., II, 7 (p. 234) : “ Statuamus communicantur : qua qiiidem tempera- 
igitur tres tan turn, nec plures rerum tione, jura majestatis, non propterea 
publicarum formas, simplices illas divelientur, nec mpnarchia democratiae, 
quidem, nec ulla confusione permistas nec aristocratia utrique permiscetur.” 
id est jura majestatis, omnia omnibus 
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coimtry, but tbe magistrate must not refuse to obey Ms com- 
mands even against them, for it is not Ms function to judge 
wbetber tbe prince’s commands are just or not. He is careful . 
to explain that tbe well-known words of tbe rescript of tbe 
Emperor Anastasius, bidding tbe judges , not to accept . any 
imperial rescript wbicb was contrary to tbe laws (God. I. ' 
x,xii. 6)y must be. understood as only applying to cases where 
tbe rescript did not contain a derogating clause. Tbe 
magistrate may indeed remonstrate, but if tbe prince repeats 
Ms command, be must obey 

We may sum up Bodin’s theory of the supreme (sovereign) 
power in tbe State in tbe words of another passage. He begins 
indeed by repudiating tbe notion that tbe words in wMcb 
Samuel set out the oppressive nature of kingsMp (1 Sam. 
viii. 9-18) should be taken as a true description of the iura 
maiestatis,” but concludes by saying that tbe first and cMef 
character of Maiestas ” is tbe power of giving laws to ail 
and every citizen, without tbe consent of superiors or equals 
or inferiors.^ 

So far, then, we have considered tbe general principles 
of Bodin ; we must now turn to Ms discussion of tbe 
actual nature of the go veruments of tbe European States 
with wbicb be was acquainted and their relation to law, 
and here be is compelled to admit that it was difficult to 

1 Id- id., III. 4 (p. 289) : “ Ergo nisi legibns derogatum fnit singuiari 

magistratus iussa principis excqiietur, clausula rescripto comprehensa : prin- 
quae a divinis, quae a naturae logibus cipem tamen sui ojBQcii, uti diximua 
non erunt aliena. . . . Tametsi enim accurate judex admonebit : quod si 

princeps imperii leges ac mores servare rationibus principem a proposita sus- 

juratus, et iniuratus, ex officio debet i ceptaque sententia divellere non 

si tamen contra iusiurandum, con- potest, mandatis iterum a principe 
traque principis officia quid imperet, repetitis, obedir© oportet, etiamsi 

non ideo magistratus imperata t 6- publicis utilitatibus damnum allatura 

cusabit : quia non est in officio magis- videantur.’* 

tratus positum diiudicare id quod * Id. id., I. 9 (p. 153): “Hoc 
princeps in legibus humanis sanciat igitur primum sit ac praecipuum caput 

justum sit neen© . , . (p. 290) Ac Majestatis, legem universis ac singulis 

tametsi Anastasia leg© (Cod. I. 22, 6) oivibus dare posse; nequ© tamen id 
rescripta principum contra leges indulta satis est, sed id fiat oportet, sine 
privatis a magistratibus suscipi pro- superiorum, aut aequaiium, aut in- 
hibeantur, hoc tamen ita verurn ©st, feriorum necessario consensu.” 



420 : SIXTEENTH OBNTUBY. / [TABT' IV* 

ind. a true moBarotiy. In tlie ancient world tlie 

Spartan monarcliy was only nominal ; tlie government was 
really in tlie liands of the people.^. In EomCj after the expul- 
sion of the : kings, . men attempted to divide the supreme 
aiithority,: but in the end the Plebs obtained the power 
of making laws, and gradually possessed themselves of the 
other inra maiestatis/^ in spite of the resistance of the 
optimates.2 In Spain and England he thinks that the laws 
were made rogatione popnli ” and conld not be annulled 
except in the assemblies of the people;® and again, in 
England, he says that by ancient custom laws were made 
^‘consensu ordinnm ^ though he says in another place 
that while the BngMsh estates had a certain authority, 
the iura maiestatis belonged to the prince.® Of the con- 
temporary Empire he says that the emperor swore to observe 
the laws of the Empire, and was bound by the laws and decrees 
of the princes ; ® and in another place the Maiestas of 
the Empire resided in the assembly of the princes and nobles, 
and the emperor could not make laws or appoint officials 
without their consent. In Bodin’s judgment the Empire was 
not a monarchy but an aristocracy.'^ 

In France alone did Bodin find a government which had 
the nature of a supreme and sovereign monarchy. The estates 
could indeed humbly present their petitions to the prince, 
but he controlled all things at his will, and whatever he com- 
manded had the force of law. The notion that the prince 
should be controlled by the authority of the people was 
dangerous and disturbing to the commonwealth ; there was 
indeed no reasonable ground why the subjects should control 
their princes or why the assemblies of the people should have 
any authority, except to appoint a “procurator’’ for the 
prince if he were a minor, or insane, or a captive ; and he 
warned them that such a government would not be that of 

1 Id, id., n. 1 (p. 177). 

2 Id. id. id (pp. 178-180), 

» Id. id., I. 8 (p. 90). 

* Id. id., 1. 8 (p. 95), 


fi Id. id., I. 8 (p. 91). 

« Id. id., I. 8 (p. 87). 

» Id. id., II. 1 (p. 223). 
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tlie.peoplej but of the optimates,^^ ^ ' Bodia also' maintaiiied 
tliat /tbe coronation oath of the French kings was not an oath 
to keep the laws, 2 and that in France laws had often 'been 
abrogated without the meeting or .consent ^ of the estates.® 
France, was a, pure monarchy, while the estates had no power' 
except to petition the king to do this or that.^ 

We must, however, be careful to observe that in one place, 
as we have already seen, Bodin dealt at length with the 
question of the' permanent tenure — that is, the independence 
of the Judges— and contended that they should be irremovable 
except by process of law, for a precarious tenure of the 
judicial office was appropriate to a tyranny and not to a 
monarchy, which should be governed, as far as might be, by 
laws, not by the mere will of the prince.® How far this 
conception is reconcilable with Bodin’s general position we 
find it difficult to say ; we have drawn attention to a similar 
apparent incoherence in the theory of Bud4.® 

That Bodin thought that a monarchy of the absolute kind 
was the best form of government appears to us clear. In the 
last book of his ^^Be Eepublica ” he compares the various 
forms of government with each other, and concludes : Monarchy 
has its inconveniences and dangers, but those which belong 


1 Id. id., I. 8 (p. 89) ; ** Atque in 
eo qnidem principis majestas elucet, 
cum populi tribus et ordines, hiimili 
habitu ad principem rogationes feriint, 
nec uUam imperandi prohibendive, 
nec sufiragiorum potestatem habent ; 
sed princeps arbitrio suo, ac voluntate, 
omnia moderatur, et quaocunqne de* 
crevit, ac Jussit, ea legum vim habent. 
Eormn igitur, qui principem imperio 
populari teneri, ut qnidem libris per* 
vulgatis tradunt, minuenda opinio 
est ; id enim seditiosis hominibxis ad 
res novandas materiam praebet, ac 
renum publicarum perturbationem 
aSert. Neque enim ulla ratio probabilis 
adduci potest, cur subditi principibus 
imperent, aut popularibus comitiis 
uila potestaa tribui debeat ; praeter 


quam in ipsius principis infantia, vel 
furore, vel captivitate, ut ei procurator, 
legatusve, comitiorum suffragiis creari 
posset ; alioquin si Reges legibus 
comitiorum ac populi jussis teneantur, 
inanis est illorum potestas, inane regium 
nomen futurum : nec tamen sub tali 
principe respublica popularis esse 
potest, sed optimatum aut paucorum 
coetus, in quo leges ac edicta, non 
ejus qui praeest, sed eorum, qui 
aequa potest ate suffragium habent, 
auctoritate, ac nomine imperantur,” 

* Id. id., 1. 8 (p. 88). 

s Id. id.,L 8(p. 92). 

* Id. id., n. 1 (pp. 181, 182). 

5 Id. id., IV. 4 (cf. this volume, 
p. 381). 

® Cf. this volume, p. 296. 
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to an aristocracy or democracy are mncli greater. The best 
form of government is that of one man, whose authority is 
not to be shared with the people or the Patres ; all legis- 
lators, philosophers, historians, and theologians hold that 
this regal government is the best, not only for the convenience 
of the prince, but for the safety and happiness of the people. 
This supreme authority of the prince must not be shared with 
the assemblies of the people and nobles, or the Maiestas 
imperii' .will inevitably give place to anarchy. We must not 
give heed to the seditious clamour of those who maintain that 
the prince must be subject to such assemblies of the people, 
and that it is from them that the princes receive their authority 
to command and forbid. Any tyranny is better than the 
domiuation of the people. Tyrants will consider the danger 
of their actions, hut the violence and fury of the peoples 
takes no rational account of their own or of other’s 
interests.^ 

Bodin’s judgment seem to us clear and emphatic, as well 
as the audacity with which he appeals to the authority of 
legislators and philosophers — Sb somewhat strange appeal. 
He dogmatically asserts the absolute authority of the 
King of France, who was the source of law, and free from 
the law ; in him it was that there resided that Maiestas ” 


1 Id. id., VI. 4 (p. 710) : “ Haec 
monarchiae incommoda ac pericula 
gravissima quidem : sed ea quae ab 
aristocratia et democratia pendent, 
multo graviora . . . (p. 712) Quod 
igitur superius in optimo civitatis 
statu imperium unius esse oportere 
diximus, nec cum populo patribusque 
communicandum ; quod item iegum 
latores, historici, philosophi, theolbgi, 
ima voce regale civitatis genus omnium 
optimum ac beatissimum judicant, id 
non ad principis commoda pertinet, 
sed ad populorum suorum foelicitatem, 
vitamque tutius beatiusque degendam. 
At summa principis potestas optim- 
atum populive coetibus nec subiugari, 
nec circuncidi nec ulla sui parte com- 
municari, sine pernieie potest, alioquia 


majestatem imperii vel in pestiferam 
anarchiam, vel in popularem perturba- 
tionem prolabi necesse est. Id autem 
attentius ponderandum nobis est, ne 
seditiosis popularium ac imperitorum 
voces exaudiamus, qui principes popu- 
lorum coetibus, et comitiis subiicien- 
dos, ab iisque imperandi ac prohibendi 
leges accpiendas esse putant : qua 
quidem re non modo monarchiarum 
ptjlcherrimarum sod etiam subditorum 
interitus sequatur necesse est. . . . 
(p. 713) Quaeeunque tamen tyrannis 
videtur tolera})iiior populi dominatu. 
Etenim tyranni suo periculo progredi 
cogitant ; populi vero impetus ac 
furor, nec sui, nec alieni rationem 
habot.” 
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or sovercigEty wliich, as iie coBteBded, must always exist 
somewliere in a pGlitical society. 

If we attempt to sum up the most important aspects of 
Bodin^s political theory, we must ohserYe first the singular 
significance: of his suggestion that the State' rests upon' force, 
and that it was not, at least in its original form, related to 
justice, while it was to he directed by reason. Unhappily he 
did not, as far as we haYO seen, develop the conception, and 
it is therefore difficult to determine how far it was reaEy 
important in his mind. 

It is in his theory of the absolute and supreme authority, 
subject only to the natural and divine law, which resides in 
the State, that we find the most significant aspect of his work, 
but for our present purpose its importance lies specially in 
his judgment that this supreme and absolute power may he 
given by the commonwealth to one man ; and that the king, 
in the proper sense of the word, is one who possesses this 
authority. There can be, in Bodin^s judgment, no such thing 
as a mixed government, no combination of the monarchical 
and aristocratic and popular elements. It is here that Bodin 
breaks away most completely from the mediseval tradition and 
the great mediseval political thinkers, and even substantially, 
if not formally, from the principles of such men as Be Seyssel. 

It is true that Bodin, speaking not as a theorist but as an 
observer, evidently recognised that it was almost impossible 
to find any such monarchy in Western Europe, with the 
exception of France ; while he maintained stoutly but without 
any great amount of historical evidence, that the King of 
France was in this sense supreme and absolute, the source 
of law, and not subject to law, and that it was in him that 
there resided that Maiestas,^’ that supreme or sovereign 
power, without which there can be no Eespublica.’^ 

It is in the work of Bodin that we find the most highly devel- 
oped assertion of the absolute authority of the prince. There 
are, however, some other writers of the last part of the sixteenth 
century who, in varying terms, assert a theory of the same 
kind, some of whom also restate the theory that the absolute 
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aiitliority of tlie prince is founded upon the divine law— that 
is, they restate that theory of the Bivine , Eight :’’— whose 
earlier appearance in the sixteenth century we have considered 
in^ Part III. of this volume. 

■ One ' of the most' important of these was Thomas Bilson, 
Bishop Winchester, who in 1586 published a work entitled 
‘ The true difference between Christian Subjection and 
Unnatural Eebehion.’ This treatise is in the form of a 
dialogue between Philander, a Jesuit, and TheopMlus, the 
Christian. 

Bilson was indeed in a position of some difficulty. The 
primary purpose of his treatise was to prove the necessity of 
submission to the royal authority in England, but he finds 
himseff compelled to defend, or at least to excuse, the revolt 
of the Protestants in various continental countries against 
their Catholic superiors. 

We may begin by observing that Bilson cites St Paul and 
St Peter as teaching that kings are appointed by God, and 
must be obeyed ; and the familiar Gregorian examples of 
David’s submissive conduct to Saul, and asserts dogmatically 
that God expressly commanded the people to be subject to 
their king and not resist him.” ^ In another place he says : 
“ Princes appoint penalties for others, not for themselves. 
They bear the sword over others, not others over them. 
Subjects must be punished by them and they by none, but 
by God whose place they supply. ... liio man may break 
the laws of princes without punishment, but the princes 
themselves, who may not be charged with the transgressions 
(of their own laws), For it was wisely spoken, he is wicked 
that saith to a king, thou art an offender. And if it be a 
monster in nature and policy to suffer the children to chasten 
the father, and the servants to punish their master, what a 
barbarous and impious a thing is this, to give the subjects 
power of life and death over the princes.” ^ 

Again, more explicitly still : The servant is not so surely 
bound to his maister, as the subject is to the prince ; powei 

1 Bilson, ‘The True Difference,’ &o., * Id. id. id. (pp. 97, 9S). 
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of life and. death, the maister hath nonej the- prince hath ; 
refuge agaiust the maister hath the servant to the common 
governor of them both, which is .the magistrate, the subje-ot 
hath no refuge against his sovereign, but only to God by 
prayer and, patience, and therefore the prince may demise 
the servant, if the maister be like' to corrupt him ; but no 
man can discharge the subject, though the prince go about to 
oppresse him.^^ ^ 

It would be difficult to find a more dogmatic and un- 
qualified statement of the unlimited authority of the prince, 
or words which so directly and emphatically repudiate the 
tradition of mediseval civilisation. 

When, however, we turn to Bilson^s treatment of the 
political conditions in continental countries, we seem to find 
ourselves in another world. The Jesuit brings up the 
conduct of the Protestants on the continent, and cites Beza’s 
defence of the French nobles in taking np arms. Bilson 
defends them on the ground that the king had been in the 
hands of the Gnises, and while he would not undertake to 
defend all that Protestant writers had said abont resistance 
to kings, he urged that the constitutional system of different 
countries varied. He goes on: The Eomans, we know, 
could never abide the very name of a king. The Common- 
wealths of Venice, Milan, Florence, and Genoa are of the 
same mind. Many States have governors for life or for years, 
as they best hked that first created their policies, and yet a 
sovereignty still remains somewhere in the people, some- 
where in the senate, somewhere in the prelates and nobles 
that elect it : a magistrate, who hath his jurisdiction allotted 
and prefixed unto him, thus far and no further, and may he 
resisted and recalled from any tyrannous excesses by the 
general and pubMke consent of the whole State whom he 
govemeth. 

In Germany the emperor himself hath his bounds ap- 
pointed unto him which he may not passe by the laws of the 
empire ; and the princes, dukes, and cities that are under 
him have power to goveme and use the sword as God^s 

i Id. id* id., p. 262. 
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ministers, in tlieir charge. And though, for the maintenance 
of the empire, they be^ subject to such orders as shall be 
decreed in the, convent of all their ■ States, and, according to 
that direction are to furnish the emperor with men and monies 
for his necessary wars and defence: yet, if he touch their 
policies, infringe their hherties, or violate the specialties 
which he by oathe and order of the empire is bound to keepe, 
they may lawfully resist him, and by force reduce him to the 
ancient and received form of government, or else repel him 
as a tyrant, and set another in his place by the right and 
freedom of their country. Therefore the Germans^ doings 
or writings can help you little in this question. They speak 
according to the lawes and rights of the empire, themselves 
being a verie free State, and bearing the sword as lawful! 
magistrates to defend and protect their liberties, and pro- 
hibit injuries against all oppressors, the emperor himself not 
excepted.’’ ^ 

In another passage Bilson’s contention is set out again in 
more general terms. The Bomanist, Philander, brings forward 
the revolts in Scotland, France, and the Low Countries, as 
well as those in Germany. The Protestant, Theophilus, con- 
tends that the reformers had been barbarously slaughtered, but 
adds : I must confesse that except the laws of those realms 
do permit the people to stand on their right, if the princes 
should offer them wrong, I dare not allow their arms. . . . 
Philander : Think you their lawes permit them to rebel ? 
Theophilus : I husie not myself in other men’s common- 
wealths as you do, neither will I rashly pronounce all that 
resist to be rebels ; cases may fall out in Christian kingdoms 
when the people may plead their right against the prince, 
and not be charged with rebellion. Philander : As when, for 
example ! Theophilus: If a prince should go about to subject 
his kingdom to a foraine realme, or change the forme of the 
commonwealth from inperie to tirannie ; or neglect the lawes 
established by common consent of prince and people, to 
execute his owne pleasure ; m these and other cases which 
might be named, if the nobles and commons join together 

1 Id. id. id., pp. 266-270. 
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to defend tlieir ancient and .ancestral lUberty,. regiment, 'and 
lawes, they may not well be counted rebels. Philander: Yon 
denied that even now, when I did urge it. TheopMlns : I 
denied that bishops had anthoritie to prescribe conditions to 
kings when they crowned them ; bnt i never denied that : the 
people might preserve the foundation, freedom, and forme of 
their commonwealth, which they forprised when they first 
consented to have a king. Philander : I remember yon were 
resolute that subjects might not resist their princes for any 
respects, and now I see yon slake. Theophilns ; As I said, so 
I say now, the lawe of God giveth no man leave to resist the 
prince ; bnt I never said that kingdoms and commonwealths 
might not proportion their States as they thought best by 
their public lawes, which afterwards the princes themselves 
may not violate. By superior powers ordained of God we 
understand not only princes, bnt all politike States and regi- 
ments, somewhere the people, somewhere the nobles, having 
the same interest to the sword, that princes have in their 
kingdoms ; and in kingdoms when princes bear rule, by the 
sword we do not mean the prince’s private will against his 
lawes, but his precept derived from his lawes, and agreeing 
with his lawes : which though it be wicked, yet may it not 
be resisted by any subject with armed violence. Marry, 
when princes offer their subjects not justice but force, and 
despise all laws to practise their lusts : not any private man 
may take the sword to redresse the prince ; but if the lawes 
of the land appoint the nobles as next to the king to assist 
him in doing right, and withhold him from doing wrong, 
then they be licensed by man^s law, and so not prohibited 
by God’s, to interpose themselves for the safeguard of equitie 
and innocence, and by all lawfull and needful means to procure 
the prince to be reformed, but in no case deprived when the 
sceptre is inherited.” ^ 

In these passages Bilson admits that the laws of some 
countries might contain provisions for restraining the prince’s 
actions, and that in extreme cases the community might 
defend its ancient liberty and laws against him ; and he also 

1 Id. id. id., pp. 279, 280. 
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makes it clear tkat, by tke ^‘ superior, power ordamed ^ of 
,6od/V he; did Bot' mean only the princej hut alL politike 
States; and' regiments.^^ Like Calvin, he did not allow that 
any private person might by force resist, the prince, but ' it 
was different with the constitutional anthorities of the com- 
mnnity. He even admitted that the community might depose 
an elected prince, like the emperor, though he emphatically 
asserted that this did not apply to the case of an hereditary 
prince. He suggested that such a constitutional limitation of 
the authority of the prince existed in the empire and possibly 
in other continental countries, but he did not suggest that they 
existed in England ; and he at least seems to suggest that 
the monarchy in England was absolute, and that its divine 
right ” could not be questioned. 


We turn next to a group of Scottish writers whose work 
was in some degree related to the deposition of Mary, 
Queen of Scots, and to George Buchanan^'s defence of this. 
In a treatise published in 1581 by a Scotsman, Cunerus, who 
was Bishop of Louvain, the divine right,’’ and the principle 
of non-resistance, are set out in very explicit terms. He 
cites Samuel’s description of the manner of the king ” 
(1 Sam. viii. 11, &c.) as being a statement of his rights — 
although he admits that it had been variously interpreted — 
for though the king, in doing such things as Samuel described, 
might be committing grave sins, the people must not resist. 
The king is the lord of the land, and the kingdom has been 
given him by God, and even his wicked actions must be 
endured by his subjects.^ 

A more important work was published the same year by 
Adam Blackwood, entitled ‘Pro Eegibus Apologia,’ which 


^ Cimeras, ‘Be Chrisbiani Prinoipis 
Officio ’ (Ed. Mons, 1581), p. 63 : 
“Be quo quidem jure varie hoc loco 
loquunttir interpretes. Caeterum tamen 
nemo negat, qtiin hac ratione jus regis 
dici posset^ quoniam si Bex haec 
faciat, licet aliquando graviter peccet, 
populus tamen jure pati debeat, et 
non resistere: quoniam rex dominus 


terrae est, et regnum Begi datum a 
Beo est, ut supra diximus. Non 
quod Rex possit, recta conscientia, 
bonis omnibus subditorum, et subditis 
ipsia pro libidine frui : sed quoniam 
omnia regiae potestati subdita sunt, 
ut etiamsi praeter modum exigat, 
tolerari tamen debeat.” 
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is a formar reply to George Bnchanan^s ^De Jure Eegni apnd 
Sootos.’ Blackwood was a Scotsman, but bad been educated 
in France, and was a connsellor or judge at Poictiers,^ 
Blackwood was an uncompromising defender of tbe theory 
of the nnlimited antbority of tbe king.. He admitted indeed 
that neither the ancient empire of Eome nor the contem- 
porary .empire had this character, ^ but he maintained that 
the position of the^ Kings of Scotland was wholly different'.; 
the lives and fortunes of their subjects were in their power 
and they recognised no superior. This was also, he says, the 
character of the monarchy in the kingdoms of France, England, 
Spain, Portugal, and others, in that the people could not 
be admitted to any share in the supreme power ; for this was 
the true nature of monarchy, that its authority could neither 
be divided nor shared.® 

This is a thoroughgoing statement, and the treatise is in 
the main an expansion of it. In the first place, Blackwood 
maintains that the monarchy in Scotland was founded upon 
force, the kingdom was created by Kenneth, and the people 
had therefore no legal rights ; the king, he seems to mean, 
granted to certain great men the “ dominium ” of certain 
provinces, but retained in his own hands the “ potestas et 
imperium.^’ ^ The royal authority, he again contends, was 
founded in many kingdoms not on election but on the force 

quod nec dividatur nec commuuica' 
tioue cum alio profanetur,’* 

* Id. id., VI. (p. 65) ; “ Quod si 
praesentem Scotici regui couditioneiu 
speotemus, neo ab ouo quod dioitur, 
eius initia repetamus, Picticae ditioais 
sccessione Keaaetfous rex non profculisse 
fines imperii, sed regnum iaoboass© 
videbitur, ac virtute bellica peperiaa©, 
quod ante nxfilum erat. . , . Ut 
autem intelHgas nihil in buib SooU^ 
populo fuiase juris, sed fisco cecisse 
omnia, Bex arbitratu ea suo proceri- 
bus quibusdam erogavit, ut penes 
©os, ©orumqu© posteris, provinciarum 
dominium ©sset, penes s© potestas ©t 
iznperium.**' 


1 Of. B. N. B. 

* Adam Blackwood, ‘ Pro Regibus 
Apologia,* IV., pp. 61 and 64. 

» Id, id., IV. (p. 65) : “ Scotorum 
Regum longe diversum jus est, quibus 
capita fortunaeque civium sunt ob- 
noxiae, cum ii nulla conditione populo 
teneantur, nec superiorem ullam prae- 
ter solius numinis potestatem agnos- 
cant. Eodemqu© jure suis regibus 
adstricti sunt Galli, Angli, Hispani, 
Lusitani, aliique permulti quorum res 
rat'ionesque omnes ita regibus addictae 
sunt, ut ne volentibus quidem populus 
in ullam supremao potestatis ©t im- 
perii sooietatem admitti queat. Ea 
siquidem ©st monarchia© natura, ut 
sine hoc imperio consistexe non possit, 
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of arms, or' oe some otlier system of law, and by tbis be means 
tbe law of bereditary sncoession, wbieh tbe people cannot 
abrogate.^ ^ 

goes OE to maintain that tbe antbority of kings 
was analogous to that of tbe father over bis family, or of tbe 
master over bis slaves : they impose upon them wbatever 
laws tbey please, tbey do not receive these from them, and they 
role them according to their own judgment.^ He appeals 
to tbe history of Scotland and cites a passage from Hector 
Boece to show that the supreme power and authority of law 
bad lain wdtb the king.® He admits indeed that in Eome 
tbe authority which bad at first belonged to tbe kings was 
transferred to tbe law, but maintains that this was not tbe 
case elsewhere ; for, be says, nowhere was such a bridle 
(fraenum) imposed upon kings, and their authority subjected 
to that of the multitude, nowhere was a law imposed upon 
kings which should restrain their supreme authority. Tbe 
prince is a living law in the world, and his power and Jurisdic- 
tion cannot be controlled by any other law than his own will.^ 
A bttle further on he asks what can be more absurd than to say 
that the king declares the law, while the people makes it,^ 

1 Id, id. (p. 71): “Non jam imperant non ipsomm jndicio sed suo : 

animadvertis, Buchanane, qnam soH- quos regere, quos tueri, non ex ipsomm 

dnm sit hoc disputationis tuae prinei- nutn ac voluntate, sed a nat-ara 

pium, quam firmo nitare fundamento, prescripta lege tenentnx/* 

cum tot regna non electione sed vel « Id. id., VIII. (p. 84) : “ Nam si 

armis, vel alio jure quaesita reperia- rerum nostranim annales evolvamus, 

mus ? Quamqxiam autem ea vi et summam juris ac legum potest atem 
armis initio posita fuere, legibus tamen penes reges fuisse reperiemus.” 

retenta et jure posteris tradita nemo * Id. id., IX. (p. 96) : “ Nusquam 

non intelligit, jure, inquam, non popm enim gentium hoc fraenum regibus 

larium suflEragiorum . . . sed agna- inijectum inveneris, ut maltitudinis 

tionia atqu© sanguinis ; quam populus imperio submiserint fasces, et legem 

nec abrogare, nec ex ea derogare quid- acoeperint supremae ditionis atque 

quam potest. Est enim regia dignitas, potestatis suae moderatricem. Prin- 

legis et naturae donum, quod extra ceps enim animata lex est in terris, 
populi commercium perpetua regni cujuspotestas atque jurisdictio non alia 
consuetude stabilivit.” lege quam ipsius voluntate in angus- 

2 Id. id,, VII. (p. 80): “Bex turn cogi potest.’* 

hominuin coetui praeest, non secua ac ^ Id. id., XIII. {p. 119): “At 
pater familiae, dominus servis, navi quid absurdius dici potest, quam juris 
gubernator, quibus imponunt quas dicendi regem, legum ferendarum 
volunt leges, non accipiimt ; quibus auctorem esse populum.” 
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" ^ Blackwood^s statements are cnrionsly inconsistent witli tM 
political conceptions of Be SeysseL His notion of an ' abso- 
lutely unrestrained monarcby goes indeed mncb. fnrtber than 
even Bodin ; for in another place he maintains dogmatically 
that not only the persons but the, property of all the; people 
are in the power of the king. It is. only the use of this which 
belongs to private persons.^ 

It is no wonder , that Blackwood, in another place, should, 
seem to be indignant that Aristotle should have described 
the Persians and other Asiatic monarchies as being really 
barbarous.^ 


The treatise of Blackwood is somewhat crude, and shows 
little acquaintance with contemporary conditions and theories, 
but it may be one source of the opinions of a work which was 
important by reason of its authorship, that is, ^ The True 
Law of Free Monarchies,^ written by James YI, of Scotland 
and published first in 1508 before he became King of England, 
and republished in London in 1603.^ 

In this work James unites the secular theory of the absolute 
king and the theological theory of his absolute authority as 
being by divine right. He opens the work with a general 
statement of the proper functions of a monarchy. The office 
of a king is to maintain justice and judgment, to establish 
good laws for the people, and to procure peace for them. 
In his coronation oath he swears, first, to maintain the religion 
presently professed ” in the country y secondly, to maintain 
all the good laws made by his predecessors ; and thirdly, to 
maintain the whole country and every estate therein in all 
their ancient privileges and liberties.*^ 

This has a very constitutional sound, and seems to restrain 
the authority of the king. James was describing, so far, the 


^ Id. id., VI. (p. 68): “Neque 
enim ita rerum ignarus es, ut nescias 
non xnodo personas omnium regibus 
obnoxias ao veluti manoipio nexuquo 
teneri, verum etiam res omnes popu- 
larium, atque fortunas ita regum esse 
proprias, ut usu dumtaxat, ac fructu. 


singulorum esse videnttar.” 
a Id, id., VI. (p. 68). 

* Our citations are from the edition 
of 1603. 

^ James I., ‘The True Law of Free 
Monarchies,’ B. 3. 
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office or duty of the king, but when he turns to the duty of 
the subjects we find quite another mode of thought. He 
cites the speech of Samuel (1 Sam. -viu.) on the nature of 
kingship, and explains what this implied. “ First, he (Samuel) 
declares imto them, what points of justice and equitie their 
king will break in his behaviour unto them. And next, he 
putteth them out of hope that wearie as they will, they shall 
not have leave to shake off that yoke, which God, through 
their importunities, hath laid upon them.” ^ 

Again, James cites the example of David’s conduct to 
Saul, as Gregory the Great had done, and concludes : “ Shortly, 
then, to take up in two or three sentences, grounded upon all 
these arguments out of the lawe of God, the dutie and allea- 
geance of the people to their lawful! king, that obedience, I 
say, ought to be to him, as to God’s lieutenant in earth, obey- 
ing his commands in all things, except directly against God, 
as the commands of God’s minister, acknowledging him a 
Judge, set by God over them, having power to judge them, 
but to be judged onely by God, whom to onely he must give 
count of his judgement . . . following and obeying his lawful 
commands, eschewing and flying his furie in his unlavrfull, 
■without resistance, but by sobs and teares, to God.” ® 

This is indeed the theory of the divine right of the king 
and of passive obedience in a most extreme form. James 
does not cite directly any authority for this doctrine except 
the Scriptures, but we may conjecture that he derived it 
from writers like Tyndale. 

He goes on to show that this absolute power of the king 
was also founded upon the “Fundamental and Civile Lawe, 
especially of this country.” He admits that in the flirst ages 
it may be true that various commonwealths chose a ruler 
for themselves, but this, he says, has nothing to do with 
Scotland, for Scotland was conquered by King Fergus, who 
came from Ireland, and he and his successors imposed their 
laws upon the country, “ and, so it follows, of necessity, that 
the kings were the Authors and Makers of the lawes, and 
not the lawes of the kings.” He does not ignore the existence 
» Id. id.,B. Id, id..O. 
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of the ParliameBt, but in it ‘‘ the lawes are but' craved by his 
subjects and onely made by him at their rogation and with' 
their advice. For albeit the king make daily' statutes and 
ordinances^ injoyning such paines thereto, as he thinks meet, 
without any advice of Parliament or Estates, , yet it lyes in 
the power of no Parliament to make , any kinde of lawes or 
statute, without his sceptre be put to it, tor. giving it the 
force of a Law.^’ ^ 

So much for Scotland, but James also maintains that “ the 
same ground of the king’s right over all the lande, and subjects 
thereof, remaineth alik.e in all other free monarchies, as well 
as in this ” ; and, with special reference to England, he con- 
tends that William the Conqueror made himself King of 
England by force, and made his own laws.^ 

The king then is the source of all law, and he is over aU 
law ; he is “ maister over every person that inhabiteth the 
same, having power over the life and death of every one of 
them. For although a just prince will not take the life of 
any one of his subjects without a cleare law: yet the same 
lawes, whereby be taketh this, are made by himself, or his pre- 
decessors. And so the power flowes alwayes from himselfe,” * 
The king should, indeed, govern according to his law, “ For 
albeit it be true that I have at length prooved, that the king 
is above law, as both the author and giver of strength thereto ; 
yet a good king will not onely delight to rule his subjectes by 
the law, but even win conforme himself, in his own actions 
thereunto, always keeping that giound, that the health of 
the commonwealth be his chief e law.” ^ 

The king may mitigate or suspend a general law, but “ a 
good king although he be above the Law, will subject and 
frame his actions thereto, for example’s sake to his subjectes,” 
but he does this “of his own free will, but not as subject 
thereto.” ® 

Having thus set out his conception of the absolute authority 
of the king as founded upon divine law, and the principle 
that the king is the source of law and above law, he con- 
siders some arguments against this, James had evidently 
i Id, id., 0. * Id. id., I>. 1. » Id. id., D. 2. 
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lieard of of a contract . between king and people^ 

and lie is at pains to show that' this conception had no valncj 

PoPj say they, there is , a mutual! paction, and contract 
bound up, and sworne betwixt the king and the people, 
whereupon it followeth, that if the one part of the Contract 
or the Indent bee broken upon the king’s side, the people 
are no longer bonnd to keep their part of it, but are thereby 
freed of their oath. For (say they) a contract betwixt two 
parties of all lawe frees the one partie if the other breake 
unto him. 

As to this contract alledged, made at the coronation of 
a King, although I deny any such contract to be made then, 
especially containing such a clause irritant, as they alledge : 
yet I confesse that a King at his coronation, or at the entry 
to his kingdome, willingly promiseth to his people, to discharge 
honourably and truly the office given him by God over them. 
But presuming that thereafter he breake his promise unto 
them, never so inexcusable, the question is, who should be 
judge of this breake, giving unto them this contract were made 
to them never so sicker, according to their alleageance.” ^ 

We return to France and may observe the contentions of 
Pierre de Belloy in a short treatise entitled ^ Apologie Catho- 
lique,’ published in 1585 and directed against the Catholic 
League and its refusal to admit that Henry of Kavarre could 
be recognised as the legitimate heir to the French crown. He 
admitted that there were laws of the emperor (Le,^ of the 
Eoman law) which declared a heretic to be incapable of 
inheritance, but these, he maintained, applied only to private 
persons and not to kingdoms or empires, for these could not 
be taken from their true lords for heresy or for any other 
cause, for they are held immediately from God Himself, and 
not from men ; subjects are bound to obey and serve their 
princes, and cannot question their justice.^ 

^ Id. id., II. main de cenx: qui en sent les vrais 

* Pierre de Belloy, ‘ Apologie Catho- Seigneurs, soit pour heresie, ou autre 

lique,* ed. 1585 (fol. 30) ; “ Or, autre raison quelconque, pource qa’ils sont 

chose est des Empires et Royaumes, tenus imm6diatement de la main de 

^u? n© peuvent ©stre arracher de !a Dieu Eternel, non des hommes. ... Be 
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again, tlie people Jiave no rigM to control the actions 
of the king, but may only lift their eyes to heaven- and 
remember that it. is by the divine will that, the .sceptre has 
passed into the hands of him who bears the crown, whether 
he is good or bad. This is specially the case where^ the king 
comes to the throne, as in France, by legitimate succession, 
and where, by the law of the monarchy, the people have not 
only placed all their power in the hands of the king, but have 
tied themselves to,, the succession of the Blood EoyaL^ 

A more . important . work, .which ako sets out the theory of 
the absolute, monarchy, was- pnbHshed in 1596 -1 this was the 
^ Be-Eepnbliea ’- of -Peter -Gregory of Tonlonse. 

He cites the -Aristotelian classification , of the three good 
forms of government— good because they are xiirected to the' 
wellbeing- of the- whole eommimity,® . He refuses to- -admit 
that there are , strictly' any mixed governments ': the supreme 
power must lie either with the king, or the Optimates,” or 
the people.^. the three, forms, but pays 

no , further attention to the 'aristocracy and.; /the popular 
government,, and assumes that the people had- transferred all 
their authority to the prince.'® 

It is, however, with the nature of the French monarchy 
that he is really concerned. The king holds supreme authority, 
he does indeed protect the people from oppression by the 
nobles, he admits plebeians to the magistracy and the public 

sorfce qxie les sujets n’ont qiie voir sar nostr© France, en laqiielle par Loy 
ies Rois, et ne sont nez qiie pour les Monarehiquo le peuple n’a pas senle- 
obeir ©t servir, quels qu© leurs Princes ment remise tout© sa puissance en la 
soient, sans s’informer plus avaut d© la main ©t pouvoir du Roy, ains qui 
|ustic 0 d’iceux.** plus est, s’est li6 les mains et n’y pent 

^ Id. id. (foL 31) : 11 dy done que pourveoir tant quo restera quelque 

c© n’est pas an peuple de controoler, masse de sang royal, selon la Loy du 
qu’avec humility, et obeyssance, les Royamne, par laquelle le Roi ne meurt 
actions ©t qualitds d© son Boi, mais il Jamais, pour qu’incontinent le mort 
doit seulement lever les yens: au ciel, saisit le vif plus proche masle du 
©t considerer en soy-mesmo qu© par la defunct par agnation.’* 
voiont6 Divine 1© sceptre ©st tomb6 * Peter Gregory of Toulouse, * D© 

main et pouvoir d© celuy qui port© Bepublica,’ I. 19 ; V. 1, 2. 
la Couronne, soit-il bon ou mauvals ; ® Id. id., V. 1-3. 

singuiierement quand il y ost appeild * Id. id., III. 4, 6. 

par legitime succession telle qu’est en 
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■ offices,' he , governs the country through vmons, coimcils' or 
courts, he gives the cities municipal laws and officers ; but 
all this is iinder the royal authority and can be changed by 
hini at his discretion. All, however, is to be done justly and 
lor the welfare of the people, or the monarchy would degenerate 
into tyranny.^. 

He maintains indeed that the famous passage in 1 Samuel 
viii. describes the abuse of the royal authority, not its legiti- 
mate use, unless indeed such actions should be required for 
the public good but the absolute power of the prince has 
been given him by God, he is God’s vicar, and we must 
recognise in him the majesty and image of god.* 

Gregory repudiated emphatically the opinion, which he 
attributes to Aristotle, that the man who rules over an un- 
willing people is a tyrant, for, as he maintains, if this were 
true, there neither has been, nor could be, a State which 
deserves the name of a monarchy ; for a State which depends 
upon the will of the people cannot be called a monarchy, but 
a democracy ; the supreme power in such a State resides in 
the people and not in the prince. The king who violates the 


1 Id. id., V. 18 : In Galliae Monar- 
chia Status xninc talis est qtii omnes 
rernm pnblicanim salubres leges con- 
tineat, Nam penes nnnm regem 
omnium rerum summa, verum non ut 
tyrannus moderatur rempublicam aut 
regnum, sed habet concilia virorum 
electonim, et ita optimatum habet 
diversos senatus, qui quotidiana negotia 
justitiaeque merita, populo distri- 
buant, citra appellationem nomine 
tamen principis, suo tamen privilegio 
et sibi concessa potestate. Habet et 
democraticas bonas illas leges prin- 
ceps in regno, ut libertas popuH 
oonservetur, a nullo optimatum op- 
primetur, legibus regatur diligenter, 
ad aequum et bonum redactis t non 
excludit princeps plebeios a magis- 
tratibus, ab administratione reipub- 
licae, sed eos idoneos admittit ; con- 
cedit civitatibus suis decuriones, con- 
sules, legesque mtmicipales ; quae 


omnia habent rerum publicarum mix- 
tionem ; at sub monarchia tamen, quia 
in potestate principis est, seu regis, 
haec omnia mutare, si sibi videatur. 
Attamen presumitur, non nisi juste, 
et ad salutem populi et ejus utilitatem, 
mutare aut tollore ; alioquin et ipsius 
monarchia degeneraret in tyrannidem.” 
Of. id. id., IX. 12, 

» Id. id., IX. 1, 5, and 8 ; HI. 

2 , 10 . 

* Id. id., VI. 2, 9 : ** Neque in 

principibus tarn inspicere vel con- 
siderare debemus quid ipsi per se et 
tanquam homines sxmt, sed quantum 
illis concessum et permissum a Deo sit. 
Neque in principibus tarn personam 
singularem reveremur, qiiantum majes- 
tatem Dei et imaginem potestatemque 
consideremus et reveremus ex parte 
illius cujus deiegati sunt, et vicariaa 
in terra partes gerunt.” 

Cf. id. id., III. 1, 10 : ** Postquam 



CHAP. III.] , .THEOBY OF THE ABSOLUTE MONAEGHY. 


443 


laws of nature and tlie laws of God is indeed a tyrantj but 
not the king wbo disregards the “politioaP^ and civil laws.^ 
He develops the last principle in the next part of Ms treatise^ 
and while he admits that the prince must obey the supreme 
law of God and of nature j he maintains that he is not bound 
by Ms own laws or those of his predecessors, except for some 
fundamental laws, such as that of the hereditary succession, 
which the king cannot violate.^ The prince has power to 
make, to interpret, and to abrogate all general laws, and the 
right to issue privilegia,” and thus to derogate ’’ from the 
law; he even has the right to use a non-obstante ” clause 
in such privilegia.’’ ® 

On the other hand, like Bodin and many of the Civilians, 
he admits that if the law of the prince had passed into a 
contract, he could not annul it, for the obligation of a contract 
belongs to the natural law, to wMch, as a political and rational 
being, the prince is subject. As in the Civilians, tMs conception 
is brought into relation with the feudal law.^ 

It is also true that Gregory urges upon the prince that it 
is well to take counsel ; and he gives a short account of the 
Councils in Greece and in the Carolingian times, and he 
finds the traces of these in the meetings of the three Estates, 
wMch are called together by the king that he may learn from 

©nim commissa ©st potestas a Deo et divinas non servantem et contra 
principi in subditis absoluta.” ©as agentem, tyrannmn facto ess© : 

Id. id., XXVI. 7, 8: ** Omnis at non ita, si contra leges politicas 

jnrisdictio in statu monarchiae, agat et civil es.” 
gladioque potestas, a solo Deo, ut * Id. id., VII. 5, 8, 17, 20. 

princeps ©Jus vicario monarcha pendet.” * Id. id., IX. 39. 

1 Id. id., VI. 18, 15: “Tamen * Id. id., VII. 20, 26: Quando 
admonendi sumus, non bene naea ©tiam lex et constitutio principis transit 
sententia Aristoteiem ©t eius asseclas in contractum revocare non potest in 
sensisse omnes qui invito popuio praeiudicium eorum qtiibus ius in 
praesunt, ess© tyrannes reprobos : nam eadem quaesitum est. ... 26. Quia 
si hoc venim asset, nullum esset, aut obligatio est d© iure naturalis, cui 
fuisset regniim quod monarchiae nomen etiam princeps subicitur . . . et licet 
habuerit : quod enim pendet ex princeps sit solutus legibus, non tamen 

arbitrio populi, illud non regnum aut dictamine rationis nattiralis ©t lege 
monarchia, sed democratia dici debet^ naturae, quia et princeps ©st animal 
in qua suprema potestas non penes politicum et rationis particeps. ... 36. 
principem sit, sed penes populum ; Oontractus servari debent proculdubio 
neque negandmn quidem, leges naturae inter vasallos ©t principes.” 
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tliem the grievances of the people, and sometimes that: he 
might inform them of the necessity of going to war, . or of other 
public affairs, for , ’which the assistance of the subjects was 
required. , He mentions three causes for which especialy 
they might be called : first, the appointment of a regent, in 
the case of a minority, or when the king was insane, or a 
prisoner, and he mentions as examples the captivity of King 
John, the insanity of Charles VI., and the minority of 
Charles YIII. Second, to deal with conspiracies, the reform 
of the Commonwealth, or the oppression of the people by 
the nobles. Third, when it was necessary to impose new 

tributes and aids upon the people, to lay before them the 
urgent affairs of the kingdom and the king, which justly 
required the help of the snbjects.^ 

Gregory was, however, careful to add that the people must 
not imagine that this was done by the kings because the Kin g 
of France was dependent on these assemblies, for he could 
impose and exact taxes without their consent. It must be 
understood that the King of France was not dependent on 
the assemblies, as in Poland and elsewhere, but the assemblies 
were dependent upon the king, who summoned them at Ms 
pleasure, for the kingdom was an hereditary monarchy, 
otherwise the kingdom would not be a monarchy but a 
democracy.^ 

Finally, he also discusses the question of the deposition 
of the prince. He admits that the depositions of the Emperor 
Henry lY. by Pope Gregory VII., and of Frederick II. by 
Innocent IV., were justifiable ; and that even the deposition 
of the Emperor Wenceslas by the electors may have been 
lawful, as the empire was elective ; but he denies that 
hereditary monarchs conld he deposed.^ The monarch is 
dependent on God only ; it is to God only that he will give 
account for the souls of Ms subjects. All his jurisdiction and 

^ Id. id., XXIV. 1-3, 4 and 6. princeps tribnta imponere et exigere: 

® Id. id., XXIV. 63; “Quae sed ut paterne subditos moneat, causam 
proferuntxir a rege non nt ideo populus necessariam ess© ex qua cognntur 
arbitretm* ex eius nutn monarchiam propter utilitatem pubiicam, ab illis 
regiamqiie potestatem pendere. Nain snbsidia petere.” 
et sine consensu populi potest iuie suo * Id. id., XXVI. 4, 11, 
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the power of the sword in the monarchy is from: God only ; 
Ms subjects haye no authority to deal with Mm jndicially.^ 
In an earlier ' passage he had indeed asserted that while the 
authority of the prince was absolntcj, his fnnction was io 
maintain justice and to be the defender and father of Ms 
subjects j and that, if he did not fulfil the function, he was 
a tyrant: ^ ; but a little farther on he condemns in the strongest 
language those who dared to conspire against an unjust 
.prince,® , 

The most important defender in this period, after Bodin, 
of the absolute authority of the king was William Barclay, 
a Scotsman indeed by birth and early education at Aberdeen 
University, but he studied law at Bourges and became a 
Professor of Civil Law, first at Pont-^-Mousson and later at 
Angers.^ His most important work, ‘ De Eegno et Eegali 
Potestate,’ was published in 1600, and while it is in large 
measure a reply to George Buchanan, it surveys the whole 
question of the source and nature of the royal authority. 

If we make the attempt to set out Barclay's opinions in 
some reasoned order, we may begin by observing that he dis- 
cusses the conception set out by Buchanan (and Hooker, as w© 
may remember) that man had first created kings to remedy the 
disorders incident to life without a controlling authority, and 
then made laws for the purpose of restraining the arbitrary 
actions of the king.® He maintains that laws are made not 
to bind the king, but to take the place of his personal authority 
when he was absent.® He thinks indeed that princes should 

^ Id. id., XXVI. 6, 24 : “ Monarclia iniustitiam principis, mamis audaces, 
sohim a Deo pendit, efc illi soli ipse pro temerarias inferant, et factiones archi- 

animabos subditorum redditurus est tectentur, aut coniuxationes hao occas- 

rationem.*’ eione vel alia etian graviori in legitimum 

Id. id., XXVI. 7, 9 : “ Gmnis iuria- suum principem moHantur ; nam 
dictio in statu monarchiae, gladiique hoc detester, abominer, et maiestatis 
potestas a solo Deo, et princeps eius poena atrociore dignum ©xistimo.” 
vicario monarcha pendet : ideo subditi * Of. Allen, ‘ Political Thought in 

qui carent potestate, iuridice in the Sixteenth Century,’ p. 386 £E. 

eum animadvertere non possimt.” (Cf. D. X. B.) 

2 Id. id., IX. 12. ® J* Barclay, ‘ De Begno,’ I. (p. 24). 

s Id. id., X. 2, 8 : “ Non dioo « Id. id., 11. (p. 83). 

porro bene agere subditos, qui ob 
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take advices and 'speaks of the evil effects of , neglecting this^^ 
but he is . also. cleaT that, finally, it is the king who , decides 
what is to be law.^ He repudiates indignantly Buchanan^s 
assertion : that the , Scottish constitution required that laws 
should be made with the consent of the Procores and the 
approval of the people,® and asserts dogmatically that, both 
in Scotland and in Prance, the king made laws without the 
consent of such a body as the Senate/^ ^ This is important, 
but more important is his emphatic statement that no one 
is a king who is bound by the laws.® 

Barclay’s main principles will become clearer if we examine 
his conception of the source and character of the royal 
authority. 

He maintains that the royal authority is Divine. He is 
careful indeed to explain that this does not necessarily mean 
that the man whom God destined for the government was 
king before the consent of the people was given. Saul, he 
says, was chosen by God, but was made king ^^populi suf- 
fragio,” and it was the same with David.® What Barclay 
means is that when the king has been, by the Divine per- 
mission, lawfully constituted by men, God gives him an 
authority which is superior to that of the whole people, for, 
when it is said that God has established the king, it is 
meant that God has confirmed his authority in such a sense 
that it cannot be violated or controlled by the people,’ 

This, he maintains, is true also of the king who succeeds 
by hereditary right, unless the lawful heir is by nature in- 
capable, or there is some grave doubt about the right order 


1 Id. id., I. (p. 41). 

* Id. id,, I. {pp. 44-47). 

» Id. id., I. (p. 43). 

* Id. id., 11. (p. 98). 

» Id. id., II. 61, 

« Id. id., II. 2 (p. 111). 

’ Id. id.. III. 2 (p. 112): “Quod 
igitur positum est, regnuxn a Deo esse 
... id eo pertinet, ut intelligamus 
Deum Regibus, seu mstinctu, seu 
permisso divino ab hominibus legitime 
constitutis, earn authoritatis praero- 


gativum impertiri, quae omuis populi 
potestatem superet. . . . (p. 113). 
Dicitur etiam constituere Regem Deus, 
quod potentiam dominationis, instituto 
Regi delatam ita confirmat, ut inf ring! 
a populo aut infirmari amplius nulla 
ratione possit. Neque enim ut Reges 
croare, ita et creates abdicate, aut in 
ordinem cogere, populorum arbitrio 
commissum est, idque infra piuribus 
demonstrabitur.*’ 



GHAP. in.] THEOEY OF THE ABSOLUTE MONARCHY, 


447 


of tlie succession ; and' lie refers to tlie succession in Scotland 
in the time of 'Eobert Brace and the dispute about the siicces- 
sion in France , between Philip of Valois and Edward III.j 
which was determined by tho ; ,*'^ Ordinnm et Optimatnni 
conYentns.^^ ^ . 

The authority of the king is thus derived from God, and 
Barclay illustrates this by a reference to SamueFs description 
of the Jura Eegis ’’ (1. Samuel viii,). Such royal conduct, as 
Samuel describes, Barclay says, would be unjust, but cannot 
be judged by men.^ Kangs and princes who acknowledge no 
superior are reserved to the Judgment of God ; others must 
answer to the king for their actions, but the king only to 
God. Those, therefore, who claim authority to Judge the king, 
who is the vicar of God, are guilty of a great offence against 
God.® 

It is interesting to observe that Barclay finds himself com- 
pelled to repudiate or explain away St Thomas Aquinas. 
Boucher had cited St Thomas (‘ De Eegimine Principum,^ I. 6) 
as saying that if the people had the right to appoint the king, 
it was also within their right to depose him if he became a 
tyrant.^ Barclay endeavours to meet this by suggesting a 
doubt whether the ^ De Eegimine Principum ^ was a genuine 
work of St Thomas, and then argues that, even if it were 
genuine, the principle only applied when the king was elective,® 

Barclay thus maintains that the authority of the king is 
in such a sense Divine that revolt against him is revolt against 
God. 

We turn from his theological arguments for the contention 


1 Id. id., HI. 2 (p. 120). 

» Id. id., III. 6(p. 141). 

« Id. id.. III. 6 (p. 142) j “ Nempe 
ut inteliigamus. Regibus tantum et 
Monarchis sive Principibus, qui alienam 
dominationem non agnoscunt, id esse 
tributum, ut Dei solius iud,icio 
reserventur j caeteri omnes hiimanum 
subeant, quia homines super se habent, 
Itaque Magistratuum, Maguatum et 
Principum populi inferiorum, Rex 
sen Princeps summus ; Regis vero, 


Dominus ipse opera intorrogabit. Hie 
soli Deo, illi Deo et homini poenas 
meritas, debitasque persolver© tenentur. 
Et vero populus magnam Dei iniuriam 
facit, qui do Rege vicario ipsius, et 
summo secundum eum inter homines 
constitute, iudicandi sibi potestatem 
aiToget.** 

* Of. this vol., p. 401 ; and vol. v. 
pp. 95-97. 

* Barclay, ‘De Regno,’ VI. 20 
(p. 489). 
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tliat tlie prince had an , absolute authority to the , legal. He 
maintains that this tos the judgment of such eminent. Jurists 
as the Speculator , (i.e.y Bnrandns the elder), BartolnSj Baldns, 
Panins de Castro,, Ludovicns Eomamis, Alexander, Jason, 
;Albericns, and others. He sums np their opinion.' as being 
that the Pope and the prince, when acting ex certa scientia,” 
can do anything supra ins, contra ins, et extra ins,^^ for the 
prince has pienitndo potestatis,’^ and when he wills anything 
“ ex certa scientia,’’ no one can question his authority. It 
is sacrilegious to dispute about the authority of the prince. 
The prince can establish laws by his sole authority, though 
it is humanum that he should consult the Proceres ; the 
prince can annul all “positive’’ laws, for he is not subject 
to them, hut they to him, for God has subjected all laws to 
him. The commands of the prince have the force of laws, 
the prince is in truth “ legibus solutus.” ^ 

It should be observed that with regard to this last point 
Barclay recognised that there was an interpretation very 
different from his own ; that was the interpretation of Onjas, 
who, as we have seen, had maintained that the words “ legibns 
solntus ” only applied to certain laws. Barclay mentions the 
opinion, but only to repudiate it. ^ 

1 Id. id., III. 14 (p. 193): “Ac no non potest. Et esse crimen saerilegii 

festinantem demoremnr, dnm singnlos instar disputare de potestate Principis. 

et ordine recenseamns, quae sit Juris Et Principem solum posse condere 

Boctorum hac in parte sententia, ex statuta, licet humanum sit, quod 

Speculatore, Bartolo, Baldo, Paulo consilio Procerumutatur, denique Prin- 

Castrensi, Ludovico Bomano, Alex- cipem posse toller© leges positivas, quia 

andro, Felino, Alberico, aliisque magni illis non subicitur, sed iilae sibi. Et 

nominis interpretibus facile discet. Beum Principi leges subiecisse, ©t 

Papam scilicet et Principem ex certa nullam legem eius celsitudini imponi 

scientia, supra ius, contra ius et extra posse. Et licet de iure aliquid non 

ius omnia posse. Atqu© in Principem valeat, si tamen Princeps de facto 

quidem ess© plenitudinem potestatis, mandat servari, proind© est, ac si de 

et postquam aliqua vult ex certa iur© valeat quo ad subditos. Et solum 

scientia, neminem posse ei dicere, cur Principem soli Beo habere d© peccato 

itafacis ; et solum Principem constituere reddere rationem, et soli coelo debere 

legem universalem, populum vero legem innocentiae rationem. Et temerarium 

particularem. Et quod cum Princeps ess© maiestatem regiam nllta 

sit causa causarum, non ©st de eius terminis limitare. Et Principem re 

potestate inquii’endum, cum primae vera esse solutum legibus.” 

causae nulla sit causa: quoniam illud * Id. id., III. 16. Of. this volume, 
quod primum est, aliud ant© s© habere pp. 316-318. 
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The natnr© ■ of Barclay's conception of the absolute and 
Dmne authority of the prince seems then to be clearly as well 
as emphatically expressed'; but ■we must observe- that he 
makes two exceptions to his .principle of non-resistance and 
implicit obedience, .If the prince behaves with . intolerable 
cruelty and tyranny, not to private individuals but to the 
whole commonwealth of which he is the head, or to some 
important part of it, the people has the right to resist, 
while it must not withdraw its proper reverence, or take 
vengeance for the wrongs done,^ This is an important 
concession ; but in another place Barclay goes still further. 
He repudiates indeed Boucher^s contention that any private 
person may punish the tyrant when the public authority 
had deprived him of his kingdom ; hut he admits that 
the community may slay the prince who endeavours to 
destroy it, not indeed because the community is superior to 
the prince, but because, if he endeavours to overthrow the 
commonwealth and kingdom, he has deprived himself of aE 
lordship, and has in law and in fact ceased to be king,^ In 
another place he gives as examples of the conditions under 
which a country may take arms against the king, the conduct 
of Nero, and of John Baliol, who promised to acknowledge the 
overlordship of Edward I. in Scotland.^ 

It is also very important to observe that while Barclay 
sets out the principles of the absolute authority of the prince 

1 Id. id., III. 8 (p. 159): “Qua id, si de illo Principi intolligatur 

propter si Rex, non in siagulares qui hostili animo, id ©st animo per- 

fcantum personas aliquod privatum deadi Rempublicam agat, verissimum 
odium excerceat, sed corpus etiam quidem est ; sed non ea ration© quam 

Reipublicae cuius ipse caput est, id tu proponis, quia scilicet Respublica, 

est, totum populmn vei insignem sivo quod tu vis, Populus Principi 
aliquam eius partem, immani et superior, sit, publicaque penes populum 
intoleranda saevitia seu tyrannica di- potastas authoritasque resideat : hane 
rexit ; populo quidem hoc casu ©nim falsam ©t mendaeem ess©, multis 
resistendi iniuriae iilatae, non recedendi iam modis, multisque in locis perspicu© 
a debita reverentia propter acceptam ostendimus, sed ea solum ration©, 
iniuriam, praesentem deniqu© im- quod qui perdendae Reipublicae, et 
petum propulsandi, non vim praeteri- Regni penitus evertendi animum gerit ; 
tarn ulciscendi ius habet.” is semet Bominatu ©t Prinoipatu omni 

* Id. id., VI. 22 (p. 603) ; “ Quod exuit, atque ipso iure, sive ipso facto, 
itaque scribo, Rempublicam posse ©urn Rex ess© desinit.” 
occidere, qui in ipsam Uostiliter agat, * id. id., III. 16 (p. 211). 
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in general terms, tbough “witli special reference to France, 
and Scotland, he was aware that these were not recognised 
in all countries, and he seems to he perplexed about the 
German Empire and Poland.^ 

That Barclay’s judgment with regard to the absolute 
authority of the prince continued to be held by Mm is evident 
from another treatise, published in 1609, a year after Ms 
death. This was the work entitled ^ Potestate Papae,’ 
which was concerned mainly with the refutation of the con- 
tention of those Eoman Oathohc writers who maintained 
tliat the Pope could, for sufficient reasons, depose Mngs. 
We are not here concerned with tMs question, but it is worth 
while to observe that Barclay repeated his judgment that the 
king was subject to God only, to no human or temporal 
punishment, and that, as the Jurists had said, he was legibus 
solutus.” ^ He admits indeed that the form of government 
in any commonwealth was a matter to be determined by 
human law, and even the decision who was to be prince ; but 
when tMs had once been settled, obedience to Mm, in ail 
things not contrary to the commands of God, was required 
by natural and Divine ordinance.® 

Finally, there were two writers in England, by profession 
Civilians and Professors of Eoman Law, whose work we might 
have discussed iu Part III. of this volume 5 but although 
they were Civilians, their work was primarily related to 
constitutional conditions m England. The first of these, 

1 Id. id., IV. 13. . ilia reipublicae forma utamtir, v©l 

® Id., ‘ Be Potestate Papae,* XII. hunc aut alium Principem habeamus : 
(p. 94) : “Nam inprimis quid ei tamen ut eum quern semel accepimus 

magis contrarium, quam quod tota revereamus, eique in omnibus quae Dei 
antiquitas Christiana semper censuit, mandatis non repugnant, submisse 
Reges solo Deo minores esse, solum pareamus, non humanae solum, sed 
Deum iudicem habere, nullis legibus naturalis et divinae ordinationis ; idque 
hominum subiiei, nuliisque poenis neminem arbitror negaturum, ‘ qui 
temporaliter plecti vel coerceri posse, potestati resistit, Dei ordinationi re- 
ac proinde quod iuria doctores dixerunt, sistit.* Inde fit, ut quod initio arbitrii 
‘Princops legibus solutus ©st,* ” Qf. et voluntatis erat, id, post datam de 
id. id., XXXI. (p. 249). subieetion© fidem, statim in obsequii 

* Id. id,, XXVII. (p. 211): “Nam necessitate convertatur.” 
licet de iur© humano sit, ut hac aut 


C5HAP. III.] THJBSOET OP THE ' ABSOLUTE^- MONARGHY.; 


451 


jLlbericiiB GeEtiliSj is justly famous for Ms work on tke Law 
of Warj in wMoli lie, at least in some measure, anticipated' 
tke great work of Grotins. He had been Professor' of Civil 
Law in Perugia, but, adopting the Beformed opinions,, he fled 
from Italy and finally found a refuge in .England, and was 
made Professor of Civil Law. in Oxford.^ ' IH' 1605 :he 
published a short work, ^Eegales Dispntationes Tres,^iE 
wMoh he discussed the sonrce and nature of the authority 
of the king, with special reference to England. 

Supreme princes, Albericus says in the first of these ^Bis- 
putationes,^ have no superior, but are above all men ; they 
are absolutely supreme, for they recognise no authority over 
them except God, neither man nor law. The prince is legibus 
solutus,’^ and quodcunque placet principi ’’ is law. TMs is 
not a barbarous rule, but that of the Boman Law, the most 
excelleut of all the system of law of men.^ Again, a little 
later, the prince is God on earth, and his authority is greater 
than that which formerly belonged to the father over Ms son, 
or to the master over his slave®; and in another place he 
even seems to suggest that the authority of the law of the 
prince is simply that of Ms will, without any reference to 
reason.* 

Albericns admits indeed that this was not true of all forms 


1 Por a careful account of Albericus, 
cf* Professor T. E. Holland’s edition of 
his work, ‘ De Jure Belli,’ 1878. 

* Albericus Gentiiis, * Regales Dis- 
putationes Tres ’ (ed. London, 1606), 
‘ Disputatio Prima ’ (p. 8) : “ Supremi 
sunt (principes) quibus nuUus est 
superior, sed ipse supra omnes. . . . 
Atque in his haesitare non oportet. 
Illic haesitetur, dum quaeritur, feti 
supremi quales sunt. In qua quaestione 
bonam profecto operam, et bene longam 
navavit Bodinus. 

lUe est hinc absolute supremus, 
qui nihil supra se, nisi Deum agnoscit : 
nec cuiquam reddere rationem, nisi 
Deo habet. . . . Et hoc igitur supremi* 
tatis est ut nihil supra se umquam 
cernat principatum, neque hominem, 


neque legem. Ergo et absoluta haec 
potestas est , et absque Hmitibus, ‘ Prin- 
ceps legibus solutus est,’ erit lex, et 
eadem, quod lex est quodcumque placet 
principi. Et haec lex non barbara, sed 
Romana est ; id est praestantissima in 
legibus hominum.*’ 

* Id. id. id. (p. 11) : ‘‘Prmceps est 
Deus in terris, eius potestas maior est, 
quam quae oiim fuit patris in filium, 
domini in servum.” 

* Id. id. id. (p. 24) : “ ‘ Quod prin- 
oipi placuit* inquit lex, Sufficit pro 
ratione voluntas inquit Angelus. Et 
verba ilia (inquit Bodinus) rescrip- 
torum, placitorum, ‘ Ita nobis placet,* 
apponxmttir ita, ut ostendat principis a 
se pendere vim, non a ratione,” 
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of monarchy. There were some in which authority rested 
upon certain agreements, and the subjects had reserved to 
themselves their own laws and privileges ; he refers to Alciatus, 
and cites as examples of such conditions the imperial cities of 
Germany, some of the papal states m Italy, the provinces of 
“ Lower Germany ” (meaning, no doubt, the Netherlands), 
which had for so many years been defending their liberties, 
and the long and successful resistance of the Swiss to the 
Austrians.”^ 

Albericus, however, contends that the English monarchy 
had not this character, but that in England the king had an 
absolute authority subject to no control by the public law. 
He refers to the important distinction made by Baldus between 
the ordinary and the extraordinary powers of the prince, 
and he identifies the latter with that which was meant in 
England by the Prerogative. The first is bound by the laws ; 
the second is so absolute that the prince could take away a 
man’s lawful right without any cause.® 


^ Id. id. id. (p. 14) : Generaliter 
vero ad potestatem hanc principis, 
quam absolutam contendiznus, adden- 
dum est, hoc ita a nobis proponi, his 
qui aimpHciter et plenarie subditi 
sunt ; non autem qui venissent in 
deditionem certis foederibus, ut quia 
reservassent sibi suas leges et privilegia. 
Nam isti quantum ad plenitudinem 
potestatis, non dicuntur subditi, quod 
post alios deolarat Alciatus. 

£t de his non subditis tradit 
exemplum in oivitatibus Germaniao 
imperialibus, et in parte maiore ponti- 
dciae Italicae ditionis. Nos notare 
exemplum in provinciis Germaniae 
inferioris libenter solemus, quae iam 
annos plusimos pugnant pro libertate 
contra illam plenitudinem potestatis. 
Pro qua libertate adversus eandem 
dominationem, et adversus eandem 
domum Austriacam pugnarunt Helvetii 
diu ac felieiter.” 

Of. for Alciatus, p. 399 of this 
volume. 

* Id. id. id. (p. 10) ; ** In aliis 


regibus est princeps noster quem 
legibus solutum audimus. Quod est 
potestatis solutae, vel (ut loquimur) 
absolutae. Atque absoluta potestas 
est plenitude potestatis. Est arbitrii 
plenitude, nulli vel necessitate, vel 
iuria public! regulis subiecta. Quod 
ex Baldo acceptum dicant alii. Est 
potestas extraordinaria et libera. Est 
ilia quam in Anglia significamus nomine 
(ut ego quidem existimo) regiae Prero- 
gativae. 

Atque sic interpretes iuria com- 
muniter scribimt, esse in principe 
potestatem duplicem, ordinariam ad- 
strictam legibus, et alteram extra- 
ordinariam, legibus absolutam. Atque 
absolutam definiunt, secundum quam 
potest ille toUere ius alienum, etiam 
magnum, etiam sine causa.” 

Of. id. id. id. (p. 36). 

Of. for the conception of an extra- 
ordinary as well as an ordinary author- 
ity in the prince, the opinion of Baldus, 
p. 20 of this volume* 
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It is trae that m ;aiiotlier place he seems to admit that he 
might concede that the prince could not, even in Ms “ pleni- 
tudo potestatis/^ take away Ms subjects’ property without Just 
cause: ; but he, seems to mean that this was not of much im- 
portance, for the absolute priace himself determines what is a 
just cause.^ 

He was indeed aware that it had been argued that no 
people could be found so senseless as to confer such an absolute 
authority upon the prince ; but this contention: was, he says, 
false, :and he appeals to Aristotle, and. also to Eodin, who had 
shown.' that such : absolute' kingdoms existed even to-day in' 
Asia, Africa, and Europe, and he refers to that learned prince 
(meaning, presumably .James L) who had maintained that 
the Hebrew monarchy had been of this kind.^ 

Albericus admits, however, like Bodin and the Civilians, 
that all', princes were" subject to the Divine . Law, ' the Law of 
Erature, , and the Law of' Nations, and, like Bodin' and many 
Civilians, that he was bound, by Ms contracts.® "; \ ^ 

■ In the tMrd of these * Eegales Disputationes,’ De Ti Civium 
in 'Begem semper iniusta,” he does , not add much 'of 'import- 
ance; he condemns all violence' offered to the prince, by Ms 
subjects ; but he again makes the important reservation that 

i Id. id. id. (p. 27) : “ Etiam illud Bodinurn peritissimum, qui hodieque 
dare possum aliis et doctori mi Thobio dominatias in Asia, Africa, Europa 
Nonio, Frincipem nec de plenitudine ostendit, sicut dominortim in servos, 
potestatis posse privare subditos dom- Boetus Princeps contendit, et talem 
inio renim suarum, sine insta catisa, fnisse regem Ebraeorom, de quo 

quiqtiid de aliis doctoribus antea audit scilicet ilia, * Haec est ratio 

posui. Sed sic dicimus, de hac tamen ipsa regis, qui regnabit supra vos : 
causarum institia consere, id esse Filios vestros accipiet, &c.,’ in prime 

arbitrii Principis absoluti. In quo sit Samuelis.** 

diSerentia cum Principe alteri, cui * Id. id. id. (p. 17) : “ Princeps, 

arbitrii non est, iadicare de causis, inquit Baldus, supra ius, scilicet 

at ex legibus iudicare habet,** civile, infra ius, scilicet naturale et 

* Id. id. id (p. 18) : “ Profertur gentium. Non supra divinum ius, ut 

tertium (argumentum), quod non re- idem seribit Me, et Bartolus et Angelus. 
periatur uaquam populum adeo amena, Ligatur Princeps et lege contractus, 
qui tantam umquam detulerit prin- ;ut Me idem et J ason,” 
cipi potestatem. Imo populus posuerit (p. 30) : ** Tertius casus in actu, qui 
aliquas principilus leges, quern ultra eis fit inter principem et privatum, ut in 
progredi non liceret. Quod itidem est contractu, ut Princeps solutus non eat 
argumentum faisum, ut contra osten- Mace legibus.** 
sum de Aristotele est. Cui adde 
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this does not apply to the, cases when the prince was subject' to 
ft'' judge or, a guardian, as' was- alleged to he the case in Erance' 
and the It is worth noticing that Alhericns 

was aware of the argnments which had been drawn from the 
feudal laws in favour of the right to resistance, but he repudi- 
ated this on the ground that the nature of feudal authority 
was wholly different from that of a Mng : it was of the nature 
of a contract,^ 

The authority of the prince is greater than that even of a 
father : and it belongs to the Divine law, the natural law of 
nations, and was not established by men alone.® 

Albericus does not add much to the general theory of the 
absolute monarchy and its Divine authority, but he is of some 
interest as asserting that whatever might be the case in other 
countries, the English monarchy possessed in its Prerogative 
an extraordinary authority subject to no laws or limitations 
except those of the Divine and natural law, and of contract. 


The other work of this same time is that of James Cowell, 
Professor of Civil Law in Cambridge, ‘ The Interpreter,’ 
published in 1607. 

He had indeed in an earlier work, ^ Institutiones Juris 
Anglicani,’ published in 1605, set out constitutional concep- 
tions similar to those of St Germans and Sir Thomas Smith. 
He distinguished in this work two elements in the laws of 


^ Id. id., HI., " De Vi Civimn in 
Regem ” (p. 90) : Vim omnem 

civium inmstuin semper in Principem 
esse defendimus (this does not apply 
to a prince like the Doge of Venice, 
who shonld rather be called a magis- 
trate). Sed neque de illo Principe 
loquimur, qni iudicem aliqnem habet, 
ant cnstodem. Qnemadmodnm sub 
cnatode faciunt qiiidam Regem Galli- 
arnm, et plurimi Belgae Principem 
suum.” 

aid. id. id. (p. Ill): Sextnm 

(argument in defence of the right of 
resistance) . . . quod sicut potest feu- 
datarius vi obsistero violento domino, 
imo etiam proditori obsistere potest: 


ita ©t subditns possit obsistere simili 
domino suo. Hoc enim argumentum 
tanto est infirmius, quanto ius feudi 
ligat vasallum minus, Feudum non 
dat domino iraperium in vasaellum, 
est enim quidam contractus, quo quis 
alteri obligator, non autem imperium 
conceditur . . . Alia subditorum, alia 
vassalorum iura/* 

® Id. id. id. (p. 101) : “ Cui respon- 
demus ad enunciatum, quod imo 
Prinoipi amplius debemus quam 
patri. . . . Est iuris divini potestas 
Principis : non a solis hominibus 
constituta. Est iuris naturalis gen- 
tium.” 
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Englandj the ^ConsuBtiidmes Yeteres ’ and the ^ Statuta ’ ; the: 
first are approved commtuii sponsione/^ and by the oath of 
the king ; while the second were sanctioned by the common 
coiinsel of the, kingdom. They do not arise from the will of 
the king alone, but are established by the consent of the 
whole kingdom called together for the purpose by the king ; 
but the king’s approval is also necessary.^ The king is indeed 
superior to the laws in this respect, that he can grant privi- 
lege ” to individuals, or municipal bodies, or societies 
(collegiis), but only so far as they do not injure any third 
person.^ 

Two years later, however, in 1607, Cavell set out in ^ The 
Interpreter ’ political principles which certainly seem to be 
very different. This work is in form a dictionary of legal 
terms in alphabetical order ; and we may conveniently begin 
by noticing the article on the king, Thirdly,” he says, the 
kiog is above law by his absolute power (Bracton, lib. pri. 8) ; 
and though for the better and equaE course of making laws, 
he does admitte the 3 Estates, that is, Lords Spirituall, Lords 
Temporall, and the Commons into counsell, yet this, in divers 
learned men’s opinions is not of constrainte, but of his own 
benignitie, or by reason of his promise made upon oath at 
the time of his coronation. For otherwi^se were he a subject, 
after a sort, and subordinate, which may not be thought 
without breach of duty and loyalty. For then must we deny 
him to be above the law, and so have no power of dispensing 
with any positive law, or of granting especiall priviledges 
and charters unto any, which is his onely and clear right, as 

^ James Coweli, * Institutiones Jiaris versi regni consensu per Regem ad 
Anglicani ’ {ed. Cambridge, 1606), I, hoc convocati stabiliuntur. Sic tamen 
2,3; “ Consuetudines nimirum vetores, ut Regis approbatio necessario ro- 
tam communi popiili sponsione quam quiratur.” 

Regis Sacramento comprobatas, et I. 2, 8 : “ Jus civile Anglorum potest 
statuta, quae ad dictorum consuetu- eorum consensu mutari, quorum con- 
dinem vel supplementum vel etiam silio est promulgatum.” 
emendationem, communi regni consilio ® Id- id., I. 2, 6: “Xn hoc tamen 
sanciimtur.** Rex Anglorum legibus est superior, 

I. 2, 4 : “ Jus scrip turn apud nos, quod privilegia pro arbitrio suo, 

saltern quod in usu est, continent dummodo tertio non iniuriosa, personis 

statuta. Ilia autem non a sola prin- singulis, vel etiam municipiis 

cipis voluntate proficiuntur, sed uni- oolleghs, concedere potest.” 
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Sir Thomas Sinitli^welHxpressetli. (Ml). 2. cap. 3, ^ De Eepnb, 
Angloram a-nd Bracton (lib. 2. cap. 16, 3), and Britten (cap. 
39). . , . And tbongb, at bis coronation be take an oath not to 
alter the lawes of the land : yet, the oatb notwitbstanding, be 
may alter or suspend any particular law that seemetb burtfull 
to the public estate (Blackwood, ‘Apologia Begum/ 11).^^ 

There are clearly two conceptions expressed in the passage. 
First, tbe King of England does normally consult ParMament 
in making laws, but Cowell will not say that this is neces- 
sary ; and second, that there is in the king an absolute power, 
which is above law ; but Cowell may not here mean much 
more than the power of dispensing with the law or of granting 
“ privileges ” in special cases. 

We go on to tbe article on “ ParMament.^’ “ in England we 
use it for the assembly of tbe king and the three Estates of tbe 
realm, videlicet, tbe Lords Spirituall, the Lords Temporall, 
and Commons, for the debating of matters touching tbe 
commonwealth, and especially the making and correcting of 
laws. Which assembly or court is of all other the highest 
and of greatest authority, as you may recall in Sir Thomas 
Smith, ‘ Be Eep. Ang.,^ 2. 1, 2, &c. . . . And of these two 
one must be true, that either the king is above the ParMament, 
that is the positive laws of the kingdom, or else that he is not 
an absolute king (Arist., Mb. 3, PoMtic, cap. 11). And, though 
it be a mercifull poMcie, and also a politique mercie (not 
alterable without great perill) to make laws by the consent 
of the whole Eealme, because so no one part shall have cause 
to complaine of a partiaMtie : yet simply to bind the prince 
to or by those laws were repugnant to the nature of an absolute 
monarchy. See Bracton, lib. 5, Tract. 3, ca. 3 nu. 3. . . . 
That learned Hotoman in his ‘ Franco GalMa ’ doth vehemently 
oppugne this ground . . . but he is clean overborne by the 
pois of reason.’’ 

This does not add much to the contentions of the last 
passage, but there is perhaps a sMghtly different emphasis; 
for though Cowell uses the highest terms of the authority of 
Parliament, he maintains that an absolute king must be above 
Parliament and the positive laws of the kingdom. 
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'III' the article on Prerogatiye he declares very emphaticallj 
that the King of England is an absolute king. He explains 
that by the Prerogative he understands that especiall 
powery .pre-eminence or privilege that the king hath in ^ any 
kind, over and above the ordinarie course of the - conamon 
law, in the right of the crown. . . . Kow for these regalities 
which are of the higher nature (all being within, the compass, 
of his prerogative, and justly to be comprised under that title), 
there is not one that belonged to the most absolute prince in 
the world wliich will not also belong to our king, except the 
custom of the nations so differ (as indeed they doe) that one 
thing be in the one accompted a regalite, that in another is none. 
Onely by the custom of the kingdom, he maketh no laws 
without the consent of the 3 estates, though he may quash 
any laws concluded of by them. And whether his power of 
making laws be restreined (de necessitate) or of a godly and 
commendable policy, not to be altered without great perili, 
I leave to the judgment of wiser men. But I hold it 
incontrovertible that the King of England is an absolute 
king.^^ 

It is clear that Cowell conceives of the Prerogative as 
being some ultimate and reserved authority possessed by the 
Eing of England over and above his ordinary powers, which 
was comparable with the absolute power of other kings ; 
this suggests a comparison with Albericus Gentilis ; and, while 
he admits that by the custom of the country he made no laws 
without the consent of Parliament, he will not say whether 
this was necessary or merely good policy. 

In the article on Subsidies he makes a somewhat curious 
suggestion. He deiines a ^^ Subsidie’^ as ‘^a tax or tribute 
assessed by Parliament and granted by the Commons to be 
levied of every subject ; and adds : Some hold the opinion, 
that the subsidie is granted by the subjects to the prince in 
recompense or consideration, that whereas the prince, of 
his absolute power, might make laws of himself, he doth of 
favour admit the consent of his subjects thereto, that all 
things in their own confession may be done with the greatest 
indifference.^’ 
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If we now endeavotiT to snm up tlie development of the 
tlieory of the, : absolute prince in the sixteenth century j, it 
seems to ns clear that there were two elements in this^ one 
theologicaV the other legal ; bnt neither of these has any 
real relation either to the Benaissance or to that great 
religions movement which we call the Beformation and 
Connter-Eeformation. 

If we begin with the conception that the authority of the 
prince is absolute because he is the representative of Godj 
and because his authority is therefore equivalent to that of 
God, it is obvious that it rested upon little except the tradi- 
tion of the unfortunate phrases of Gregory the Great, and a 
superficial interpretation of some passages in the Old and 
¥ew Testaments. Writers like Tyndale and Bilson among 
those who followed the Beformed movement, and Barclay 
among those who adhered to Borne, had evidently no serious 
or critical foundation for the view ; while Luther once held 
it but later abandoned it ; and Calvin and Hooker among the 
Beformed, and the great Jesuits like Suarez and Bellarmine 
among the Bomanists, repudiated it. It is quite impossible 
to relate this in the sixteenth century to any one of the 
theological movements of the time in particular. 

The nature of the legal conception of the absolute king is 
more complex. We recognise here the effects of the revived 
study of the Boman Jurisprudence in the Corpus Juris Civilis. 
The great Jmists were indeed perfectly clear that all 
political authority in the Boman State was derived from the 
people j but they wrote at a time when practically the legis- 
lative power belonged to the emperor ; their conception of 
law and its source was for practical purposes represented in 
the words of Ulpian, quod principi placuit, legis habet 
vigorem : utpote cum lege regia, quae de imperio einis lata est, 
populus ei et in eum omm suum imperium et potestatem con- 
ferat ’’ {Dig. I. 4, 1). The normal mediaeval conception of the 
nature and source of positive law was much more complex ; it 
rested upon the principle that positive law was primarily 
custom; and this was expressed in the words of Gratian, founded 
indeed upon St Isidore : Humaniim genus dnobus regitur, 
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natiirali videlicet lure et moribiis” (GratiaD, *I)eoretiim/ I). i)« 
WlieB the conception of deKberate legislation gradually took 
shape the law was thought of as representing the action of 
the whole community , of the king doubtless, but also of the 
great and wise' men, and as requiring ' the consent of the 
whole community. The words of the ^Edictum Pistense ^ of 
864, quoniam lex consensu populi et constitutioiie regis fit?.^ 
(M. G. H. Leg., sect. if. voL ii. 273) are not, as .some careless 
observers have sometimes seemed to think, mere empty 
phrases, however incidental in their original context they 
may have been ; rather they represent the normal conception 
of men in the Middle Ages. 

The revived study of the Eoman law therefore brought 
into the political thought of the Middle Ages a new and revolu- 
tionary conception; and while there is little trace of this 
even in the fourteenth and fifteenth centuries outside of the 
technical work of the Civilians, we can hardly douht that it 
did gradually exercise considerable influence, and that the 
development of the theory of the absolute authority of the 
king or prince in the sixteenth century may, at least in part, 
be traced to this. 

Again, it was from the revived study of the Eoman law that 
there came the conception that the emperor was “legibus 
solutus,’’ was not only the source of law, but was above it, or, 
if we may put it so, outside of it. What the original meaning of 
the phrase may have been, we do not feel competent to discuss. 
It is difficult to reconcile the view that it meant that the 
emperor could do or command whatever he pleased with the 
terms of the rescript of Tlieodosius and Valentinian of 426 a.d. 
“ Eescripta contra ius eUcita ah omnibus iudicibns praecipimus 
refutari’^ (Cod. I. 19, 7). What is quite certain is that the 
conception that the prince could normally ignore and over-ride 
the law was contrary to the whole tradition of mediseval society 
from Hincmar of Eheims in the ninth century (cf. voL i. 
pp. 230-235) to John of Salisbury in the twelfth (cf. vol. in. 
pp. 137-142), Bracton in the thirteenth (cf. vol. iii. p. 38), 
Forteseue in the fifteenth (cf. this vol. p. 143), and Hooker in 
the sixteenth ; and, as we have seen, the principles of the 
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political tlieonsts correspond mtli the constitutional traditions 
in Spain as well as in England. It is tme that the medissval 
Civilians were by no means certain or clear in their inter- 
pretation of the words legibus solntns ; such a statement 
as that which Jason de Ma.yno attributes to Baldus, that the 
Pope and the prince could do anything “ supra ius et contra 
ius et extra ins/’ may have corresponded with Jason^s own 
opinion (cf. this voi, p. 83 and p. 149), but it can scarcely 
be said to have been asserted by the Civilians generally. 
As we have seen, in the sixteenth century Aloiatus and the 
most important French Civilians from Oonnon to Gujas frankly 
criticised or repudiated the whole conception (cf. this vol., 
part iii. chap. 5). And even Budd and Bodin seem clearly 
to confirm the judgment that the Parlement could protect 
private rights against the king. 

At the same time, the conception that the king was not 
only the source of law, but above it, was apparently present 
in the Eoman law, and we see the reflection of it even in such 
a prudent and judicious official of the French Court as Michel 
L’H6pital.i 

Bodin clearly held the principle that the king was above 
the law, when he maintains that in spite of the rescript of 
Emperor Anastasius (Cod. I. 22, 6) the magistrates must obey 
the command of the prince even when he knew it to be contrary 
to the law ; ® and Barclay sums up the opinion of the Civilians 
as he understood them as being that the Pope and the prince, 
who have plenitude potestatis,’^ could do anything “ supra 
ius, contra ius et extra ius,’’ for he was legibus solutus.” ^ 

This conception was even more revolutionary than the 
first, and more completely contrary to the whole character 
of the political civilisation of the Middle Ages, for, as we have 
so often said, the foundation of this was the principle that 
the law was the supreme power in the commonwealth. We 
do not, we think, go too far if we say that it is surely the 
foundation of any rational system of society that the authority 
of the law is greater than that of any individual member of 
the community. 

» Of. p, 415 fU 


» Cf. p. 424. 


» Cf. p. 448. 
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It is^ no doubt true and important that we can see in the 
workj especially of the Huguenot pamphleteers and of Bodin^ 
the development of a conception that there must be in every 
community an authority behind the positive law^ and greater 
than that law ; and, we may ask how far this was related to 
the theory of an absolute monarchy. It is obvious that^ 
properly speaking, it has nothing to do with it. The 
Maiestas might in theory belong either to the whole com- 
munityj or a few, or to one ; there is no necessary relation 
between the conception of an ultimate supreme power and 
that of an absolute monarch, nor indeed does Bodin pretend 
that there is ; but that there may have been in some men’s 
minds a confused impression that there was such a reiationj 
is possible# 
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CHAPTER IV. 

REPRESENTATIVE INSTITUTIONS IN PRACTIOB. 

We have dealt with these in the fourteenth and fifteenth 
centurieSj and have seen their importance as illustrating the 
general conceptions of men in Central and Western Europe 
about political authority; we must now inquire what place 
they occupied in the sixteenth century, in fact and in political 
theory. In this chapter we shall consider briefly what we 
know about the meetings of these representative bodies, 
especially in Castile and in France, and the part they played 
in public affairs, while in the next chapter we shall put together 
some of the contemporary theories of their powers and 
importance. 

When we examine the proceedings of the Cortes of Castile 
we find that they were meeting frequently, and that they 
were occupied not only with questions of taxation, but with 
a variety of important public affairs. The first and most 
important of these, however, was legislation, and we have a 
very important statement with regard to this in the prologue 
to the proceedings of the Cortes at Toledo in 1480, In this 
year Ferdinand and Isabella, in calling together the repre- 
sentatives of the town, said that they did this because the 
conditions of the time required the provision of new laws, 
and they describe the process of legislation, as being carried 
out with the consent of their Council, but on the petition of 
the Cortes.^ It is deserving of notice, too, that Ferdinand and 


^ ‘ Cortes/ voi. iv. Toledo, 1480. necossario y provechoso proveer de 
Preface : “ E nos conosciondo que esfcos remedio por leyes nuevarnonte fechas, 
casos occiirrian al presente in que esee ansi para esecntar laa pasadas, come 
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I : Isabella declared that all royal mercedes e' iacultades con- 

I trary to desta ley were to be treated as .niiE and voMV 

and that it was, provided that, royal Briefs nsing the .phrases 
^ proprio motn e certa sciencia ’’ or containing a 
' obstante, clause were to be treated in the same way.^ ' ; : 

We may compare the terms in which the Cortes at Valla- 
dolid in 1506 promised obedience and fealty to the Queen 
Joanna? and her hnsband Philip ; that is according to the 
laws and ^^fneros’^ and the ancient custom of the country. 
In another danse they declared that the kings (i.e., the former 
kings) had laid it down that when it was necessary to make 
{ laws, the Cortes should he summoned, and that it was estab- 

I lished that no laws should be made or revoked except in Cortes ; 

j they petitioned that from henceforth this procedure should 

I be followed.2 

i' . , 

para pro veer e remediar los nuevos que de aqui adelante fueron fechas e 

casos, accordamos de enbiar mandar a dadas contra al tenor desta ley, e 

les cibdades e villas de nnestros contra lo ennella contenido, sean en si 

Reynos que suelen enbiar procnradores ningnnas e de ningund valor, atanque 

de Cortes en nombre d© todos nnestros oontenen ©n si qiiales quier clansidas 

I Reynos, que enbiasen los dichos procu- derogatorias © no obstancias.” 

radores d© Cortes asi para jurar al 96 : Clause abolishing offices 
principe nuestro fijo primogenito here- created since 1440, on the death of 

dero destos Reynos, como para entender the present occupant, and even if 

con ellos e platicar e proveer en las they were renewed by Briefs “ proprio 

otras cosas que scan nescessarias de se motu © certa sciencia ” and containing 

proveer por leyes para la buena a “non-obstante” clause, these were to 

I gouemacion destos dichos Reynos. be treated as “ningunas e de ningund 

I Los quales dichos procuradores . . . valer.” 

: nos preguntaron e dieren certas peti- * Id. id., Valladolid, 1606, Preface : 

clones, e nes suplicaran que sobrellas “ Y prometen que les seran buenos e 
mandamos proveer e remediar como leales vasalles o suditos naturales, . . . 

I viesemos que complia a servicio de segund las leyes e fueros e antigua 

Dios © nuestro, a bien de la republics, costumbre destos Reynos lo dis- 
© pacifico estado destos dichos nnestros pone. . * 

reynos ; sobre las quales dichas peti- (p. 225) 6 : Y por esto los rreys 
clones, y sobre las otras cosas que nos estable^ieron que, quando obiesen de 

entendimos ser complideras, con accu- hazer leys, para que f uesen probechosas 

©rdo d© las periados © caualleros © a sus rreynos, e cada provin$ia fuese 

I doctores del nuestro Conseio, proueimea bien probeyda, se clamasen Cortes e 

' © ordanamos, e statuimos los leyes que procuradores y entendiesen enellos, y 

s© siguen.” por esto se estable^io ley qu© no se 

f ^ Id. id., Toledo, 1480, 84 (p. 164) : figiesen ni rrebocasen leys syno en 

I “ E queremos e ordinamos que todos Cortes ; suplican a vuestras altezas 

I e quales quier mercedes e facultades qu© agora © de qui adelante se guards 
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A^aia at TalladoMd in 1618 and in 1523 the Cortes petitioned 
Charles (the Emperor Charles V.) that the “ Cartas e Cedulas 
de snspensyones ” which had been given by him and his 
predecessors should be revoked, and Charles assented.^ At 
the Cortes in Madrid in 1634, in response to a petition to the 
same effect, Charles said he did not intend to issue any such 
Briefs.* 

In the proceedings of the Cortes at Valladolid in 1523 
we have a formal declaration by the king, that the answers 
given by him to their petitions and “ capitulos” were to 
be enrolled and carried out as laws and pragmatic sanctions 
made and promulgated by him in Cortes.® The Cortes at 
Madrid in 1534 petitioned the king that all the “ capitulos 
proveydos” in past and present Cortes should be recorded 
in one volume, with the laws of the “ Ordinamiento,” as 
amended and corrected, and that every city and “ viUa ” 
should have a copy of the book ; the king replied that he was 
providing for this.* 

Towards the end of the century we find m the proceedings 
of the Cortes of Madrid of 1679-82 an important petition and 
reply with respect to the laws of the kingdom. The Cortes 
petitioned Philip 11. that no law or pragmatic was henceforth 
to be made or published imtil it had been before them (sin 
darle primero parte della). The king replied that it was 
just that the kingdom should receive satisfaction on this 
point.® 

e faga asy, 0 quando leys se obieren de ^ Id. id., Valladolid, 1518, 23 j 

hazer, manden llamar sas rreynos e 1623, 62. 
proearadores dellos, por que para * Id. id., Madrid, 1534, 42. 

las tales leys seran dellos muy mas * Id. id., Valladolid, 1623 (p. 402). 

entera mente ynformadas, y vuestros * Id. id., Madrid, 1534 (1). 

rreynos juste e derechamente provey- * Cortes of Castilo. 1563 to 1698 

dos : e porque fuera desta borden, se (ed. Madrid, 1877, &c.) ; vol. vi., 

an fecho muchas prematicas, de qne Madrid, 1679*1582, III. (p. 8-iO) : 

estor vuestros rreynos se syenten por Por tanto : suplicamos humilde- 
agrabiados, mande que aquellos ssean mente a vuestra Majestad, sea servido 

rrebistos, e probean e rremedian los de mandar que de aqui adelante, es- 

agrabios quelas tales prematicoa tienen. tando el Reyno junto, no se haga ley, 

R. (Royal reply) que quando fuere ni pragmatiea, sin darle primero parte 

nescesario, su alteza lo mandard proveer della, y que antea no s© pubiique ; 

de manera que se d6 cuenta dello.” porque demas de ser esto lo mas con- 
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: It appears to ns that it is . perfectly clear that the Cortes 
throughout maintained that the only normal ' method ' of 
legislation iras by the king, in the Cortes, and that they 
vigorously protested against any attempt on the part of 
the omvm to override this legislation by any royal Brief, 
as they had done in earlier centuries. 

It is no doubt true that if the control of legislation was, 
at any rate during the first half of the century, among the 
most important of the functions of the Cortes, the control 
of taxation was of equal significance, as it had been in the 
fourteenth and fifteenth centuries. There can be no doubt 
that the constitutional rule in Spain was that the king conld 
not, except for his ordinary revenues, impose taxation without 
the consent of the Cortes, and that this principle was recognised 
throughout the century. 

In 1515 the Cortes met at Burgos, and the crown laid before 
it a statement on the War of the Holy League, and intimated 
that the King of France was about to make war on Spain, 
and asked for assistance. The Cortes thanked the crown for 
its communication, and in view of the situation granted the 
same aid as it done at Burgos in 1512.^ In 1518 the Cortes 
in Valladolid petitioned Charles V. to abolish all the new 
impositions which had been laid upon the kingdom, against 
the law, and Charles replied that if they would give him the 
details he would see that the matter should be dealt with 
according to justice.^ At the Cortes held at Santiago and 
Corimna m 1520, the Bishop of Badajos reported the election 
of Charles to the empire, represented the great expenses 
which his coronation would involve, and asked the Cortes 
to continue the servicio,^^ which had been granted at 


veniente al servicio de vuestra Majestad, 
io recibira por el mayor favor y merced 
que se puede significar. 

R. (king’s reply) ; A esto vos 
respondemos ; que tendremos mucha 
qnenta con mandar qn^ en Io que per 
esta vuestra peticion nos suplicais, se 
d6 al Reyno satisfazion, come es justo.*’ 
^ * Cortes/ voL iv*, Burgos, 1515 
(pp. 247-249). 

VOL. VI. 


* * Cortes/ vol. iv., Valladolid, 
1618 (82): “ Otro sy, suplicaiuos a 
vuestra Alteza nos haga merced de 
mandar quitar todas las nuebas ynposy- 
ciones que sean puestas enestos Reynos 
contra las leyes © prematicas dellaa. 

A esto ves rrespandemos que de- 
clareys adonde estan puestas, y que 
Io mandaremos pro beer confonne a 
justicia/* 

2 0 
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Valladolid in 1518 , for three years more. TMs gave rise to a 
protracted discussion of the question whether the Mng^s 
request for a grant, or the petitions and other business of 
the procurators should be considered first. The Cortes 
by a large majority agreed that the general business should 
be considered first, but the crown steadily refused to sanction 
this, as contrary to precedent. The majority still persisted, 
but gradually became smaller, and when at last the jjro- 
curators of Valladolid went over to the minority, the grant 
to the crown was made.^ 

The conflict was, however, renewed at Valladolid in 1523 
Charles V, again asked for the servicio,” and promised that 
if it was granted within twenty days, he would reply to the 
petitions of the Cities. The Cortes had demanded that 
these should be heard first, and that the servicio should 
be considered afterwards, and Charles again refused, saying 
that this was contrary to the traditional usage, while the 
Cortes contended that they had received written instructions 
from their Cities, that they were not to grant the “ servicio 
until their petitions had been considered, and suggested that 
they should be sent to lay the matter before them.^ The 
dispute about the precedence of petitions and grievances was 
continued at Toledo in 1525, and Charles promised that the 
petitions should be answered before the Cortes separated.^ 


1 Id. id., ‘ Santiago y la Coruna,* 
1620 (pp. 300-a21). 

2 Id. id., Valladolid. 1623 (p. 352) : 

Declaration of the king : Qiie 

otorgado el servi§io dentro de veynte 
dicas, que los capitulos que fueren 
dados y suplica^iones generales y 
particularee que traeys de vuestras 
^ibdades e villas, ios naandar^ ver e 
rresponder como mas convenga.” 

(p. 365) : Statement of Cortes : 
“ Fuese el servigio pasado dela Corunna 
y que no f ueren oydos los procuradores 
tan complidamente como quisieran. 
Este enfermidad se aria de curar con 
medi^uria contraria, que primeramente 
fuesen complidamnte oydos y des- 
pachados sus negocics y remediados los 


agravios que pretenden, y deapues 
desto avia de ser pedido el servicio.*’ 
(p. 357), The king refused, and in- 
sisted that this was contrary to the 
traditional custom. 

(pp. 368, 369). The Cortes deliberated 
and reported that the cities had given 
them written instructions that they 
were not to make a grant until their 
petitions had been examined, and they 
asked the king — 

(p. 361) : “ Nos mande hazer correos 
alas cibdades fuziendoles saber todo !o 
suyedicho, y aim presin diendo de los 
que se componen con la voluntad de 
vuestra alteza.’* 

* Id. id., Toledo, 1626-6. 
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It siioiild be . observed that among tbe petitions presented 
at Vallad'olid in 1523 was one that the king should not ask 
for such grants j for the country was poor, and the royal revenne 
had increased greatly since the time of the Catholc kings 
(Ferdinand and Isabella),, and the king replied that he would 
not ask for a servieio/’ except for a jnst cause, and in Cortes, 
and according to the laws of the kingdom,^ It is clear that 
Charles recognised that the power of ■ imposing ' such taxa- 
tion did not belong tO' the crown, except in and with the:^ 
Cortes, 

When we come to the later part of the century it is clear 
that the authority to grant a subsidy (servioio) still belonged 
to the Cortes ; the king (Philip II.) asked for it, and the Cortes 
granted it.^ We find also that the dispute about the pre- 
cedence of subsidies and petitions was again renewed in 
1563 and 1566,® and that the king again promised that he 
would answer the petitioners before the Cortes terminated.^ 

But we also find a new and protracted dispute about certain 
other forms of the royal revenue. At the Cortes of Madrid 
in 1566 the king asked for a subsidy, and the Cortes granted 
it, but complained of certain new ^‘rentas, &c.,” which 
had been imposed by the crown, and presented a formal 
petition in which they urged that the former kings had ordained 
by laws made in the Cortes that no new rentas, pechos, 
derechos, monedas nor other forms of tribute should be 
created or collected without a meeting of the kingdom in 
Cortes, and the authorisation of the procurators, as was 
established by the law of the Ordinance of King Alfonso.® 

i Id. id., Valladolid, 1523. 42 III.: “ Otrosi decimos ; que los Reyes 

(p. 378) (Reply of king) : “ Aesto ves de gloriosa memoria, predecessores de 
respondemos que no entendemos pedir vuestra majestad, ordinaran y man- 
servi 9 io, saluo con justa cause y en daran por leyes fechoa en Cortes, no 
Cortes, e qnardando las leyes del se oreasen ni cobrasen nuevas rentas, 
rregno.” pechos, derechos, monedas, ni otros 

® Of. Cortes of Castile, 1563-1598. tributes, particulios, ni generalmente, 
Cortes of Madrid, 1563, 1566 ; Cox-dova, sin junta de! Reyno en Cortes, y sin otor» 
1576; Madrid, 1673, 1679. gamiento de los procuradores d61, como 

* Id., Madrid, 1563, 1666. consta per la ley del Ordinamiento del 

* Id., Madrid, 1663. smor Rey Don Alonso.” 

* Id., Madrid, 1566 (p. 414), Petition 
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The king replied apologetically, urging the great ' wars in 
which he; had , been involved, and his great need of money ; 
he said that he would rejoice if he conld relieve the country 
of these' biirdens, bnt did not give any promise.^ The Cortes 
by a majority voted that they did not anthoiise any new 

rentas ’’ without the assent of the Cortes.^ The question 
was raised again in the Cortes at Cordova in 1570 and at 
Madrid in 1576, and the king argued in much the same terms.® 

It should be observed that the Mng, while contending that 
the conditions of the time compelled him to levy them, did 
not deny their illegality, and that he made no attempt to 
levy the servicio without obtaining the consent of the 
Cortes. 

Legislation and taxation were not, however, the only 
public affairs which came before the Cortes. In 1476 the 
Cortes complained of the administration of justice, and asked 
that for two years they should be allowed to appoint certain 
persons who should reside in the royal Court, and the crown 
assented.^ 

In 1525 Charles V. agreed that the Cortes should appoint 
two of their number to reside at Court as long as was necessary 
to see that what had just been authorised by the Cortes was 
carried out.® Among other public matters with which the 
Cortes dealt, one of the most interesting was the union of the 
kingdom of Navarre. At the Cortes of Burgos in 1515 Ferdi- 
nand announced his intention of carrying this out, and the 
Cortes, in the name of the kingdom of Castile and Leon, 
accepted this.® Other matters brought before the Cortes 
included the alienation of the royal patrimony, 1476 and 1480 ; 
the naturalisation of foreigners, 1476, 1523 ; affairs concerning 

^ Id,, Madrid, 1566 (p. 154). diputai* dos personas de entre vosotros 

* Id., Madrid, 1566 (pp. 208, 209). que rresydan en nuestra oorte por el 

* Id., Cordova, 1570, Petition III. ; tiempo que fuere nescessario, comome 

Madrid, 1576, Petition I. lo suplicays j y para en lo de adelante, 

* ‘ Cortes,’ vol. vi., Madrigal, 1476,3. mandamos a los del nuestro consejo 

* Id. id., Toledo, 1525, 16 : “A esto que lo vean y platiquen sobrelio, y lo 
VOS rei^ondemos que nos plaze que provean como vieron que cuiuple al 
para la expedi 9 ion y esecu 9 ion de lo bien destos nostros rre 3 mos.” 
otergado en estas Cortes, podays • Id. id., Burgos, 1515 (p. 249 S.). 
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tM relations of Cliiircli and State, 1512, 1526, including the : 
interference of the Inquisition in matters which did not concern 
religion, 1679 ; and the royal marriage, 1626. 

The conception of the nature of legislatiYe authority in 
France does not appear to us to have been so clear in Prance in 
the sixteenth century as in Spain ; and it is, not always easy to 
distinguish between administrative and legislative action. In 
spite of this, however, it seems to us that from the beginning 
to the end of the century, the principle of an absolute power 
in the king to override ancient law, or to create new law, 
would have been recognised only by a few. 

We find a commission appointed by Charles VIII. in 1497 
to collect and publish the customs of different parts of the 
kingdom, hut it must he carefully observed that Charles 
authorised this only on the condition that the collection and 
record had the approval of the Three Estates of each district, 
or at least the larger and wiser part of them.^ It would appear 
that the work had not been completed, and in 1506 Louis XII. 
appointed another commission to carry it out, subject to the 
same conditions.^ This recognition of the place of customary 
law, and of the principle that it rested primarily upon the 
recognition of the country, is obviously of great importance. 

The authority of the Provincial Estates in constitutional 
matters and in legislation, so far as these concerned particular 
provinces, is sometimes very emphatically stated. It was 
on the representations and requests of the Three Estates of 
Provence that Louis XII. in 1498 united this province to the 
French crown, with the promise to maintain all its liberties, 
customs, and laws.® On the occasion of the marriage of 
Louis XII. to Anne of Brittany in 1499 it was provided in the 
Letters Patent, issued on the occasion by the king, that no 
new laws or constitutions should be made, which might change 
the rights and customs of Brittany, except in the manner 
which had been observed in the Duchy ; that is, that if occasion 

' ‘ Ordonnances,* vol. 21 (p. 18). * Id., vol. 21 (p. 39). 

» Id., vol. 21 (p. 332). 
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should arise for some change, it was to be done by the Parle- 
ment and Assembly of the Estates of the province.^ 

It was with the advice of the Three Estates of hTormandy 
that in 1499 Louis XII. transformed the “ Exchequer Court ” 
of Xormandy into a “ Parlement.” ^ We find in 1632 another 
example of the importance of the Provincial Estates in con- 
stitutional matters, in the provision for the perpetual union 
of Brittany to the French crown. The Estates petitioned 
Francis I. that the Dauphin should be recognised as their 
duke, and that various things done contrary to their custonos 
should be revoked and annulled, as having been done without 
the knowledge and consent of the Estates ; and they also 
petitioned that Brittany should be in perpetuity united to 
the kingdom of France. The king accepted their request, 
and declared his eldest son to be the Duke of Brittany, accord- 
ing to the custom that the eldest should succeed to the Duchy, 
notwithstanding anything that might have been done before 
to the contrary, without the knowledge and consent of the 
Three Estates.® 

It is true, however, that in one important case we find that 
Louis Xn. overrode the Estates of Provence. In 1501 he 
issued an Ordinance establishing a “ Parlement ” in Provence, 
and he did this after consultation with some notable persons 
of his Great Council, of the “ Parlement ” and of Provence ; 
but there is no direct reference to the Estates.* An Ordinance 
of 1602 seems to indicate that some representation had been 


» Id., vol. 21, 1 (p. 149): “C’est a 
aavoir que en tout quo touche de 
garder et d© conduire le pays de 
Bretaigne et les subjets d’icelui, en 
leurs droits, lifoertez, franchises, usaiges, 
couatunies et tallies . . . en mamiere 
que aucune nouvelle loi ou constitution 
n’y soit fa»te, fors ©n la naaniere accous- 
tumd par les Boys et Dues predeces- 
seurs de nostredit© cousine la Duchesse 
de Bretaigne. . , . 

7. Item, et en tant que pent 
toucher qui s’il advenoit que de bonne 
raison il y ©ust quelque cause de fair© 
mutacions, particulierement en aug- 


mentant, diminuant on interpretant 
lesdits droits, coustumes, constitutions 
ou etablissements, que ce soit par le 
parlement et assemblies des estats 
dudit pays, ainsi que de tout terns est 
accoustum^, et que autrement ne soit 
fait, nous voulons et entendons que 
ainsi se fasse, appellez toutes voyes, les 
gens des trois estats dudit pays de 
Bretaigne.” 

* Id., vol. 21 (p. 216). 

® * Becueil des Anciennes Lois,’ vol, 
12.. No. 191 (p. 376). 

* * Ordonnances,* vol. 21 (p. 280). 
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made^by the Three Estates of Provencey presumably against' 
the creation of the Parlement,^’ and the king had appointed 
a commission to inquire into the matter, and had in the mean- 
while , suspended the operation of the Ordinance of 1501. 
Louis XII., having heard the report of the commission and 
the representations of the Estates, now de nostre plein science, 
pleine puissance et anthoritd royal et provenjalle confirms 
the creation of the Parlement.^ 

In 1636 we find an Ordinance of Francis I. which appears 
to ns as though it were intended to impose certain limitations 
upon the meetmgs and proceedings of the Three Estates of 
Provence. They are not to meet more than once in the year, 
and then under Letters Patent from the king ; they were 
to he presided over by deputies of the king, and were only 
to deal with matters mentioned in the Letters Patent, hut 
they might make representations to these deputies, who might 
deal with them acoordiug to the powers which they had 
received, or report them to the king. The royal governor 
is forbidden to call together the Estates, except on matters 
of great urgency or danger. The king forbids the Estates to 
make Statutes or Ordinances, or any act of administration of 
justice, and declares these null and void if they should do so.* 

^ Id., vol. 21 (p. 298). grand seneschal et tons aiitres d’assem- 

* *Reciieil,* vol. 12, 221, 32 (p. 422) bier iesdits estats, si ce n’est on il y 
(1535): “ Qnant an fait des trois anroit cause urgente et necessaire, on 

estats de nosdits pays, Contez et p4ril Eminent, anqnel cas s’assembleront 
terres adjacentes (Provence, etc.) ... par permission dndit gonverneur qui 
statuons et ordonnons, qu’il ne est A present, on sera pour le temps 
ponrront emc assembler, si n’est par nos advenir, on son lieutenant, Tun desqxiels 
lettres patentee, nne fois I’ann^e, en assistera et sera present a ladicte 
tel temps et lien qn’il nous plaira assembl6e, en laquelie pourvoyront 
ordonner par nosdites lettres. Esqnels audit Eminent p4rjl, et ie plutost qne 
estats pr4sideront oenx qui par nous faire se ponrra, nous advertiront de ce 
seront d4pnt4s, et non autres, et y qn’anra est4 fait. . . . 
sera tout senlement traict4 et conelnd 34. Inhibons et d4fendons anx 
des affaires mentioonez en icelles. gens desdits estats, de ne faire statute 
Bien ponrront les gens desdits estats et ordonnancos, n’aucun autre acte 
d4duire et remonstrer les affaires k d’administration de justice. Et si 
nosdits deputez, pour y estre pourveu aucuns en ont fait par cy devant, on 
selon le pouvoir qne leur sera baill4, iaisoient par aprds, les avons d4clar4 
on nous ©n faire 1© rapport. ©t d4clarons nuls et de nui effect.” 

33. Befendons audits gouvemeur. 
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We sliall retiim to tlie position of tlie Provincial Estates V 
■especially witli . regard to 'tas:ation,. ’but in the 'meanwMle we 
may say tbat it is evident that they continued to have a very 
considerable constitutional importance* 

WhcBy however, we ondeavonr to determine what was the 
constitutional position and importance of the States General 
in France in the first half of the sixteenth centnry, we have 
fonnd: it difficTiIt to form a' precise opinion. It is not correct 
to say that they w'ere wholly forgotten or ignored | the as- 
sembly, which seems to have the character of a meeting of the 
States General, held at Tours in 1506, dealt with the marriage 
of Francis, Count of Angonl^me' (afterwards Francis I.), and 
the daughter of Louis XII.^ It was provided by the Treaty 
of 1614 between Louis XII. and Henry VIII. of England, 
that the Treaty should be ratified not only by the Parliament 
in England, but by the Three Estates to be called together 
for the purpose in France. ^ Francis I. commanded Ms mother 
in 1525 to assemble aucun nombre ’’ of good and notable 
persons of all the provinces and cities of France, that they 
might give their consent to the Edict which he made in Madrid 
transferring the kingdom to Ms son (to be resumed by himself 
when he should be set at liberty).® In the Treaty of Madrid 
of the same year between Francis and Charles Y., it was pro- 
vided that the hostages given to Charles should remain with 
him until the Treaty had been approved and ratified by the 
States General, as well as registered ” by the Pariements of 
Paris and the provinces.^ 

It is true that the Ordonnances ’’ by which Francis I. 
entrusted the government @f France in 1515, and again in 
1523, to his mother, gave her what may be taken as meaning 
a complete authority to make Ordonnances,’^ Statutes, and 
Edicts, with the advice of the Council, but they also specifically 
include the power to call together the Estates of the kingdom, 
or any part of it, to report to them the affairs of the kingdom, 

^ ‘ Ordonnances,’ vol. 21 (p. 335}. , 12, Ko. 130 (p. 243). 

* ‘ Ordonnanoes,’ vol. 21 (p. 665), * ‘Recueil,* voL 12, No. 132 (p. 

Clause 26. 251), 

^ ‘ Beciieii d©s Aocienuos Lois,* vol. 
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and to ask for aids and money, and other things, which might 
he, needed.^ ., , 

As we have often said before,, we are not in this work writing 
a. Constitutional History, nor are we concerned to disentangle 
the highly complex : conditions, political and religioiis, which 
brought about the civil wars of France in the latter part of the 
sixteenth century ; onr task is only to endeavour to observe 
and understand the nature and history of the political ideas 
and theories of Western Europe. It is therefore 'not onr part 
to explain why it was that- -with the death' , of Henry II.: in 
1559 the political conditions -of France seem to: have changed 
so , suddenly ; it is enough for ns to observe that they did 
thns change..', . 

In the year after Henryks death, Ms successor, Francis II., 
snminoned the States General to meet at Orleans in December. 
Francis II. died on 5th December, bnt notwithstanding the 
Estates were : opened on 13th December, with a speech by 
Michel li^Hdpital, the chancellor. How far the speech as 
reported and printed in his works corresponds exactly with 
what he said on the occasion we cannot pretend to say ; bnt 
it contains some very important observations, both on the 
Mstory of the States General and on their fnnctions as con- 
ceived by a great royal official. 

It was certain, he said, that the ancient kings were wont 
to hold the Estates freqnently, thongh they had been disused 
for some eighty years. The Estates were an assembly of all 
the subjects or their deputies, and the purpose of holding 
them was that the king should communicate with his subjects 
on the most important matters and receive their opinions and 
counsels, that he should hear their complaints and grievances, 
and provide for these as might be reasonable. The Estates 
had therefore been called together for various causes, as 
circumstances required, to ask for help in men and money, 
or to set in order la justice,’^ or to provide for the government 
of the country, or for other business. ^ (By the words the 

^ ‘ Recueil,’ vol. 12, No. 30 (p. 42). * M. L’Hopital, ‘ CEuvres Com> 

Cf. vol. 12, No. 113 (p. 216). pletes,’ vol. i. p. 37S (ed, 1824) ; “ Or 
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goyernment of ' the coTOtry he seems to: mean, Bpeoially, 
the determination of ' the succession, for he refers to the Estates 
as having decided that the succession to Charles lY. belonged 
to Philip of Valois and not to Edward III. of England.) The 
Mng, he said, is not hound to take counsel with Ms people, 
hut it is good and honourable he should do so.^ The former 
Estates had been most useful to the kings, and Louis XIL 
had discontinued the meetings, not because he feared to give 
the people authority, but because he did not wish to impose 
tMs burden upon them.^ The purpose for which the Estates 
had now been summoned was to find means to appease the 
seditions in the kingdom, caused by religion.® 

This speech of L’Hdpital appears to ns to be of very con- 
siderable importance in relation to the development of political 
conceptions in the years which followed, and it is also specially 
important not only because he was a great officer of the cro wn, 
but because, as we have pointed out in the last chapter, he 
held very strongly that the authority of the king was not, 
in the strict sense, subject to the law, and that resistance to 
him was never lawful. It is therefore the more important 
that he should, like Commines,® look upon the States General 
as a normal and reasonable form of the representation of the 
whole community, disused as he says (not quite correctly) 
for some eighty years, hut traditional and useful. And it is 
also important to observe that he looks upon the function 


messiettrs parce que nous reprenons 
I’ancienne coustume de tenir les estats, 
ja delaissez par le temps do quatre- 
vingtsans, ou environ, on n’y a inemoire 
d'^homme qui y puisse atteindre : j© 
diray en pen de paroles, que c’est de 
tenir les estats, pour quell© causes Ton 
assemblent les estats, , , . 

n est certain que les anciens roys 
avoient coustume de tenir souvent les 
estats, qui estoient I’assembl^e de tous 
leui's subjects, on des d6putez par eulx. 
Et n’est aultre chose tenir les estats que 
communiquer par le roy aveo ses sub- 
jects, de ses phis grandes affaires, 
prendre leur adviz et conseii, ouyr aussi 


leurs plaiutes et dol<Sances, et leur 
pourvoir ainsi que d© raison. . , . Les 
©stats estoient assemblez pour di verses 
causes, et selon les occurrences et les 
occasions qui se pr^sentirent, ou pour 
demander secours de genz et deniers, ou 
pour donner ordre h la justice et aux 
gens de guerre . . . ou pour pourvoir 
au gouvemement du royaume, ou 
aultres causes.** 

1 Id. id., p. 382. 

2 Id. id., p. 385. 

8 Id. id., p. 386. 

* Gf, pp. 415, 416* 

• Of. p. 214, 
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of the' Estates wlieri. they met, as being, not merely to supply 
money, but also tO' givO' their opinion and, counsel upon the 
highest and most important affairs of the country. 

When we turn from' L’HdpitaFs opinion as to ' the nature 
and functions of the States General to the actual proceedings 
of their meeting at Orleans, apart from the question of taxation, 
to which we shall return later, we find that the Three Estates 
presented separately their “ cahiers ’’ with their complaints' 
and requests, and in January 1561 the king issued a general 
Ordonnance ’’ ‘^sur les plaintes, doldances et remonstrances 
des deputez des trois estats.’’ ^ The Estates were also con- 
cerned with the question of the Regency during the minority 
of Charles IX., and in his will and testament L^H5pital 
says that the question was brought before the Estates, and that 
they entrusted the tutela ’’ of the young king to his mother, 
and appointed the Eing of Xavarre to help and advise her.^ 
We do not pretend to deal with the history of the disastrous 
years that followed, the outbreak of the civil wars, the attempts 
at a settlement of the religious difficulties, and the massacre 
of 8t Bartholomew in 1572. The Edict of pacification of May 
1676 was followed in August by the meeting of the Three Estates 
at Blois ; and it is at least evident that they were clear about 
their own importance, and asserted their constitutional auth- 
ority. This is illustrated in the terms of the address to the 
king by the nobles, the composition of which is attributed to 
M. de Beaufremont. They thanked God that the king had 
been pleased to call together the General Council of the 
kingdom, that is the Estates, to which his ancestors had always 
turned when it was necessary to set things in order.® More 


^ ‘ Bocueil,’ voL 14, No. 8 (p. 64). 

® M. Lmdpital, ‘ CEuvres,’ vol. ii. 
p. o07 : “ Ea controversial cmn ad tres 
ordines delata esset . . . vel acquitate 
ducti, quid enim aequius quara filii 
tutelam matri committi ? Vel assiduo 
nostro auditu, tutelam regii corporis 
et bonormn matri detulerunt, regem 
Navarrae adjutorem et consiiiarium 
matri dederunt.” 

® ‘Becueils des Pieces concernants 


la Tenu des Etats G^n^raux, 1660-1614,’ 
vol. iii.. No. 48 (p. 463), ed. Paris, 1789 : 
■‘Nous iouons Dieu, Sire - . . de ce 
qu’il vous a plu convoquer et assembler 
sous le nom des Etats, le Conseil 
G6n6ral de votre Boyaume, seul et 
soHtair© remede, auquel ves majeurs 
out toujours recourus, comme 6, 1’ancre 
sacr4, pour remettre toutes choses 
en leur integrity et perfection.” 
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importaiit, however, is that the Third Estate demanded, first, 
that the States General should meet again after five years, 
and" after that every ten years; and secondly,, that the 
Ordinances made hy ■ the, king should have a^ legislative 
character, and should not be revoked except in another 
meeting of the Estates.^ 

It was, .however, twelve years before the Estates met agaio, 
in 1588, and again at Biois ; and this time the Estates were 
largely under the control of the Catholic League ; but it 
would appear that they were now even more determined 
to assert their constitntional position. The meeting of the 
Estates was opened by a speech of the king (Henry III.), 
and in this he declared on his oath that he would bind himself 
to observe all that he had decreed as sacred laws, and would 
not reserve to himself any liberty for the future to depart 
from them for any canse or nnder any pretext. It is true that 
Henry went on to say that in doing this he noight seem to be 
submitting to laws of which he was himself the source, and 
which themselves exempted him from their authority, and 
that he was thus imposing upon the royal authority more 
limits than his predecessors, hut, he says, it was a token 
of the generosity of a good prince to submit to the laws and 
to bind himself to maintain them,^ 


1 Id. id., vol. ix., No. 108 (p. 274) ; 
“II vous plaira que de dix ans en dix 
ans il sa fasse uno pareille convocation 
et assembl^e des ^tats . . . et nean- 
moins qne pour cette fois, et afin de 
tenir plustCt la main h, Tex^cution de 
ce qui sera avis6 aux presents Atats, ils 
seront indiqu4s ©t remis a cinq ans 
prochains.** 

Id. id. id. (p. 272): “H vous plais©, 
suivant les promesses connues ©n votr© 
proposition, que ce qui sera par vous 
ordonn6, suivant la remonstrance des 
trois ^tats, ne pouxra etre rSvoqu6, soit 
en gdn^ral on en particulier, sinon en 
pareille assemble© et sur pareil avis des 
6tats, enjoignant k tous juges, mSm© h 
ceux de vos cours souveraines, en cas 
que pour fair© on joger au oontrair© 


de ce qui aura 6t4 avis4 auxdits 4tats, 
leur fussent pr4s©nt4es lettres ou 
mandements, voire en forme d’edits, ou 
par derogation sp6ciale on particuli4re, 
de n’y avoir aucun 4gard ©t de n*y 
point obeir.*’ 

* *B.ecueil des Pi4ces,’ &c., vol. iv. 
(V.) p. 66. Of. Picot, * Histoir© des 6 tats 
Gr4n4raux,’ ed. 1872, vol. iii,, pp. 100 ff ; 
“ Je me veux lier, par serment solennel 
. . . d’observer toutes les cliosos que 
j’y aurai arretAes comne loix sacr4es, 
sans me reserver k moi-meme la license 
de m’en departir a Pavenir pour 
quelque cause, pretexts, ou occasion 
que c© soit, selon que I’aurai arretA pour 
ciiaqu© point. , . . 

Qu© s’il semble qu’en ce faisant, je 
me soumett© trop volontairement aux 
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It is no , doii'bt true tliat Henry III. was at tHs time in the 
power of the Catholic League, audit is probably to the engage- 
ments' of the Edict of Union that these words primarily 
refer ; but they suggest the temper of the Estates. We may 
put beside these some statements made by the Third Estate 
and the clergy, urging upon the nobles to join with them in 
persuading the king himseK to swear, and to compel the Princes 
and the Three Estates to swear,, to the Catholic Union. This, 
they said, could only be made irreToeable if it were sanctioned 
by the States General. The Edicts of the king had no other 
foundation than his wiU, and could be revoked by him at Ms 
pleasure, only Edicts approved and sanctioned by the States 
General were firm and inviolable. The kings were not bound 
by the civil laws (whatever this may mean), but they were 
bound by the Laws of God and the li^atural Laws, and by 
those to which they had sworn when they were consecrated 
and anointed.^ 

In the ^^Cahier’^ of the Third Estate it was demanded 
that the ‘‘ Parlements should not publish and register any 
Edict until this had been communicated to the “ Procureurs- 
Syndics ’’ of the Estates of the provinces. ^ 


loix dont je suis auteur, d’elies- 

mdmes me dispensent de ieur empire, 
et que par ce moyen je rende la dignity 
royale aucunement plus born^e et 
Hmit^e que mes predecesseurs, e’est en 
quoi la generosity du bon prince se 
connoit, que de dresser scs pensyes et 
ses actes selon la bonne loi, et se bander 
du tout k ne la laisser corrompre,” 
(He cites the story of the king who said 
that if the power which he bequeathed 
to his successors was less than it had 
been, it was more durable.) 

^ Id. id., vol. iv., p. 123; La- 
quelle ne pouvoit autrement ytre, 
ni mieux ytablie irryvocable, qu’ytant 
lue, spprouvye et arretye en Tassembiye 
gynyrale des ytats. B’autant m^me que 
tous les edits des rois n*ont d^autre 
fondement que Ieur volonty et plaisir, 
qu*iceux sent ryvocables par eux- 
mymes d’uB consentement contraire. 


ou quelque occurrence nouvelle, ou con- 
sideration. . . . 

“ Que les rois n’ytoient tenus aux 
lois civiles ; mais aussi qu’ils n’etoient 
exempts de suivre les lois ytablies de 
Dieu, soi les naturelles , . ♦,niies autres 
sous conditions desquelles, la couronne 
Ieur ytoient defyrye, lesquelles its ytoient 
necessity s de suivre, entretenir et 
maintenir coznme juryes k Ieur sacre et 
onction royale.” 

* * Recueil des Anciennes Lois,’ &c., 
vol. 14 (p. 632) : ” Extrait des Cahiers 
du Tiers Etat prysentys au Roi aux 
Etats de Blois,” 1688 ; “ Sur le point 
de la justice . . . que les Cours de 
Parlement ne pussent & i’advenir 
pubHer et enregistrer ies ydits, avant 
qu’ils eussent yty communiquys aux 
procureurs-syndics des ytats dans les 
provinces.” 
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It was also demanded by the Third Estate that the decisions 
of the Estates should not go to the king^s council, but should 
be published at once,, as in some other countries ; but this 
was opposed by the nobles and clergy.^ And again, 
Henry III., in commanding the Estates to take the oath to 
the Edict of Union,’’ added that they should swear to obserTe 
the other fundamental laws of Erance about the authority 
of the king and the obedience due to him. The Three Estates 
were apparently greatly troubled about this, and to reassure 
them the king, as it is reported, declared ^‘ quil n’ entendoit 
faire lois fundamentaies en son royaume que par Fadwis de 
ses Etats.” ^ 

These meetings of the Estates did not contribute much to 
the restoration of peace, steid it was the political genius of 
Henry lY., supported by the ^VPohtiques,” which saved the 
country. At the same time it must be observed that the 
conception of the determination of great national problems 
by a constitutional representation of the whole nation had 
become so important that for some years Henry IV. con- 
tinued to profess his intention of calling together the States 
General. In the Declaration which Henry IV. issued after 
the assassination of Henry III., in August 1589, he promised 
to maintain the regulations about religion which had been 
agreed upon by him. and Henry III. in April, until the con- 
clusion of a general peace, or the determination of the States 
General, which he proposed to call within six months.® 
A summons was actually issued m ETovember 1589 for a 
meeting of the States General at Tours in March 1690/ 

^ Picot, op. ct#., vol, iii. p. 111. 

® ‘ Becueil des Pieces/ &c., vol, iv. 

(V.) pp. 131-160. 

* ‘Recueii des Anoiennes Lois*’ 
vol. 16, No. 2 (p. 3) : “ Cependant, 
quil ne se fera aucune exercise d’autre 
religion qiii de ladite Catholique, 

Apostolique et Romaine, qa’ds villes 
©t iienx de nostr© royaume ou elle se 
fait k present, suivant les articles ac- 
oordes au mois d’Avril dernier, entre 


le feu roy Henri III. . . . et nous, 
jusques a ce que autrement il en ait 
estfi advis6 et arret6 par un© paix 
g4n6rale en nostro royaume ou par 
les 6tats g^n^raux d’icelui, qui seront, 
pareiliement, par nous convoqu<§s et 
assembles dans le dit temps de six 
mois.” 

* * Recueii des Anciennes Lois,’ &c., 
vol. 16, No. 14. 
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biit tlie meeting did not take place ; an.d indeed it was scarcely 
possible tbat it should, for it was in March 1590 that, the 
battle of Ivry was fought, and the war with the Catholic 
League continued till 1594, and with Spain till the peace of 
Tervins in 159S, 

The importance of the States General as representing the 
public mind is also attested by the fact that the leaders of 
the Catholic League called them together in 1593,^ while 
in 1596 Henry IV. called together, not the Estates, but an 
assembly of notables. B’Aubignd in his History gives an 
account of the deliberations of Henry IV., whether he should 
summon the States General, and tells us that he decided 
not to do so, as the condition of the country was too unsettled, 
but that he endeaTOured to make the assembly in some 
measure representative both of the Tarions provinces and of 
the various orders of society, and he tells us that iu his letters 
of summons Henry directed those whom he called de s^informer 
exactement de Festat de la ville on de la province,^’ and de 
prendre Fadvis de ses subjects de ce a quoy il est bon d’y 
pourveoir pour y establir nn bon et asseur6 repos, et aussy de 
ce dont nous ponvons estre secourus.’^ ^ And perhaps more 
important are the terms of his openiug speech, in which 
Henry assured the notables that he had called them together, 
not as his predecessor had done, to make them assent to his 
wishes, but to receive their coimsels and to follow them.® 
IsTo doubt we must not take these diplomatic and tactful 
phrases too seriously, but they serve at any rate to illustrate 
what Henry and his advisers recognised to be the tendency 
of public opiuion. 

It is quite trae again that when Henry IV. issued the 
Edict of Hantes in 1598, ho did not call together the Estates 


^ Cf. Picot, ojp. dt.f vol. iii. p. 216 ft. 

® Picot, op. dt.f voL iii. p. 258. 

8 ‘RocueiV vol. 16, No. 105 (p, 118): 

Je ne vous ai point appei^s, comme 
faisoient mes predecesseurs, pour vous 
faire approuver leurs volont5s. Je 
vous ai assembles pour recevoir vos 
conseiis, pour les croire, pour les 


suivre, bref pour me mettre en tutelle 
entre ves mains ; envi© qui ne prend 
gu6re aux rois, aux barbes grises ©t 
aux victorieux ; mais le violent amour 
que j© port© h. mes sujets, et Textrem© 
envi© qu© jai d’ajoutor ces deux beaux 
titres a celui d© roi, m© font trouver 
tout ais^ ©t honorable.” 
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or ©YOU tlie iiota.l)les, t)Et published it with tlie advice of tli© 
■1^ other princes and officers of the orowiij 

: and other great and notable persons of his Council of State. ; 
but he was careful to say that he did this after he had examined 
the Cahiers des plaintes ” of his Catholic snbjectSj and after he 
had permitted his subjects of the Eeformed religion to assemble 
and prepare their statements ; and that it was only when 
these had been carefully considered that the Edict was issued.^ 

We must turn to the financial authority of the Estates 
Provincial and General in the sixteenth century. We must 
bear in mind that the position of the Provincial Estates was 
of great importance, and that even though the States General 
only met occasionally, it must not be assumed that it was 
admitted that the French crown had the right to impose 
taxation at its own discretion. We give a few examples of the 
recognition of the place of the Provincial Estates in this matter. 

On the occasion of the marriage of Louis XII. to Anne the 
Duchess of Brittany in 1499, it was specially provided in 
the Letters Patent confirming the liberties of the Duchy, 
that when subsidies were to be levied, the Estates were to be 
called together in the accustomed manner, ^ and we find that 
in 1601 the Eoyal Commissioners, who were sent to hold a 

^ * Eecueil,’ voL 16, No. 124 (p. 171) ; catises, ayant avec Tavis des princes de 
“Pour ceste occasion ayont recogneu nostre sang, autres princes et ofiiciers 
cette affaire de trds grande importance de la conronne, et autres grands et 
et digne de trds bonne consideration, notables personnages de nostre conseil 
aprds avoir repris les cahiers des plaintes d’estat pr^s de nous, bien et diligem- 

de nos subjects catholiques, ayant ment poisd et considere tout ceste 

aussi permis k nosdits subjects de la affaire, avons par eest edict perpetuel 
religion pr^tendue ref ormee, de s^assem- et irrevocable dit, declare et ordonne, 
bier par deputations pour dresser les disons, dedarcons et ordonnons etc.” 
leurs et mettre ensemble toutes lesdites * ‘ Ordonnances," voL 21, 1499 

remontrances, et sur ce fait confere (p. 160) (4) : Item que en tant que 

avec eux par diverses fois et revou les touche es impositions de fouaiges et 

arrets precedents; nous avons juge autres subsides livrez on cueillis audit 
necessaire de donner maintenant sur pays do Bretaigne, les gens des estats 
le tout k tons nosdits subjects une loi duditpays soyent convoquez et appeliez 
generale, claire, nette et absolue, par en la form accoustumee.” 
laquelle ils soient regies sur tous les Cf. ‘Ordonnance of 1498’ (vol. 21 
differends qui sont cy -devan t sur ce sur- p. 76) on the question of raising the 

rvenus entre eux, et y pourront encores price of salt in Burgundy, 
survenir cy-apres. . . . Four oes 
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meeting of the Estates of Brittany, were instmcted to report 
to them the great expenses of the war in Italy, and to 'ask 
them to grant special taxation to meet these.^ In 1551 
Henry II. forbade the ^^Parlement of Grenoble to interfere 
ill: the levy of taxes which the Estates of Danphine imposed 
at their annual meeting. ^ In 1571 it would appear , that 
Charles IX. asked the Estates of Brittany to grant a subsidy 
of 300,000 livres, bnt they would only give 120, 000.^ In 
1678 the Estates of Xormandy demanded the reduction of 
taxation to the level of the time of Lonis XII., and granted 
the taiHe for one year only.^ 

When we turn to the national authority we find that there 
are some important references, even in the first part of the 
sixteenth century. Louis XII. in 1508 speaks of the grants 
of money in the form of aids, tailles, and gabeUes, as having 
been imposed by his ancestors after great deliberations with 
the princes, prelates, nobles, burgesses, and other inhabitants 
of the country, to resist the invasions of its enemies.® It is 
true that the words do not refer directly to the States General, 
but they seem to imply the national consent to taxation. 
Francis I., in giving his mother charge of the kingdom in 
1515 and 1523 during his absence at the wars in Italy, 
specifically mentions that he has given her authority to call 
together the Estates of the kingdom, or of particular provinces, 
to report to them the condition of his affairs, and to ask 
them for aids.® In 1549 Henry II. issued an Ordinance 
raising the wages of the Gendarmerie,’’ and substituting 
this for the contributions in kind which the inhabitants of 
the places where they were quartered had been obKged to 
make to them ; but he adds that he had first caused the matter 
to be laid before the people of the various provinces, and had 
received their approval.^ In 1555 Henry repeated the Ordi- 
nance, and again added that he had imposed the necessary 
taxation with the consent of his subjects.® 

^ * Recueii,’ voL 61, No. 48 (p. 432). * ‘ Ordonaances,* voi. 21 (p. 386). 

s Id., vol. 13, No. 204, ^ ‘ Recueii,* vol. 12 (p. 42). 

® Picot, ‘ Histoire des Etats Gener* ’ * Recueii,* vol. 13, No. 102, 
aux,’ voi. iii. p. 3, note 1. ® Id., vol. 13, No. 266. 

“ Id. id., vol. ii, p. 389, 

2 H 


VOL. VI. 
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We have already dealt -with the important constitutioEal 
conceptions of the history and natnre of the States G-eneral 
which the Ghancellor, Michel L^Hdpital, set out in the speech 
with which he opened the States General at Orleans in Decem- 
ber 1660.^ Dor onr present purpose it is important to con- 
sider the speech he made to them on 31st January 1561. 

He first put before them the lamentable financial position 
of the Mng, whose debts now amounted to 43 million livres. 
He proposed that the clergy should undertake to redeem the 
royal domain and the aids and “ gabeiles ’’ which had been 
alienated, and he proposed to the Third Estate that the 
“ gabelle in salt, the tailles,’’ and the tax on wine should 
be greatly increased ; but he also assured them the king 
asked this only for a period of six years, after which all 
the taxes should be restored to the level at which they stood 
in the time of Louis XII. It is important also to observe that 
L’Hdpital added, that as the members of the Estates said 
that they had not received authority to make any grant, 
they should return to their provinces, and consult them, 
and return in May.^ 

When the States General met at Blois in 1576, several of the 
deputies of the Third Estate represented that the crown was 


» Cf. p. 473i 

* M. L’Hopital, ‘ CEuvres Completes,’ 
vol. ii, (p. 161). The king had reduced 
his expenditure, but there was a heavy- 
debt of 43 million livres, and he therefore 
begged the estates subvenir k son 
prince et lui ayder k son urgent neces- 
sity ” (p. 164). The king begged the 
clergy **de rachepter son domaine, 
ses aydes et gabelles aliesnez, et s’ils 
ne le pouvoit faire prdsentement, qu’ils 
le fist, dans six annyes prochaines. . . . 
Tontes fois avait yty advisy ung ex- 
pedient, qu’aux lieux et endroits on 
le roy prenait son droit de gabelles, on 
lyveroit sur ehascung muyd de sel 
quinze livres tournois et aux lieux oh 
il n’y a gabelles, on prendrast ung quart 
au autres redevanees. ... 

{p, 166) Et au regard du tiers- 


estat, quilz consentissent k Taugmenta- 
tion des tallies ; et oh Ton ne percoit 
qua les droicts de huitiesme ou dou- 
zieme du vin, que le roy en prendroit 
le quart ou autre raisonnable impost 
. * . et que le roy ne demandoist 
lesdits imposts, aydes et subventions, 
que pour six ans au plus, et si plutost 
il se trouvoit acquitty de ses debtes, 
il remettroit le tout k son ancienne 
forme, et en tel estat qu’il estoit du 
rygne de Louis XII. . . . 

(p. 166) Et paroe que lesdits estats 
avirent remonsti-y, qu’ils n’avoient 
charges de ceulx qui les avoient com- 
miz d’aucime chose accorder, diet 
qu’ilz se retirassent en leurs pays, et 
assemblassent par gouvememens, que 
dedans le premier jour de Mai ilz 
comparussent k Melun.” 



CHAP. W,] EEPaBSENTATIVE ; INSTITUTIONS IN PRAOTICB. 483 


leTying money by various new impositions, , contrary to tbe 
ancient constitution, and it was agreed to request the Mng' to 
cause inquiries to be made about this in eacii province.^ 
Tbe nobles Joined in tMs request, ^ and again, when tbe TMrd 
Estate was asked to grant an aid of two million livres,’^ it 
replied that they bad received no power from their con- 
stituencies to make such a grant.® 

At the Estates of Blois in 1588, one of the Burgundian 
deputies complained that they had been compelled to pay 
extraordinary impositions ‘‘ centre la Mbertd et le privilege 
du pays,’’ ^ and the Third Estate joined in the demand that 
the taille should be reduced to the level of 1576.® 

As we have already pointed out, no States General met 
during the reign of Henry IV., but it must be noticed that 
it was with the advice and consent of the Assembly of l^otables 
which he called together in 1596 that the new tax of the 
pancarte” was imposed in 1597 ; and it was provided 
that while one-half of the proceeds of the tax was to be under 
the direct control of the king, the other hah was to be ad- 
ministered by a commission appointed by the notables. 
This arrangement did not, however, continue long. After a 
few months the commission transferred their part to the 
king, and in 1602 Henry IV. abolished the tax, on the ground 
that it had been found peculiarly onerous, and substituted 
other forms of taxation for it. ® 

It would thus appear that in the sixteenth century, as 
before, apart from the ordinary revenues of the crown, which 
now included the taille at a more or less definite amount, if 
was generally held that it was proper, if not absolutely neces - 
sary, that the crown should obtain the consent of the com- 


^ ‘Becueil des Pieces concemement la 
Tenu des Btats G^neraux. 1660-1614,’ 
vol. iii. p. 233 : “ Que pendant I’assem- 
bl6s de ces presents Btats, on fait lever 
par les provinces plusieurs deniers snr 
ledit Tiers-Etat, tant par formes 
d’emprunts, nonvelles impositions, qne 
antres nouvellettfis, et Erections de 
nouveaux Etats et Oflieiers, centre 
I’Estat ancien, ©t It la foull© dm 


Penple.” 

* Id. id., p. 236. 

* Id. id., p. 260. 

* Id. id., vol. iv., ‘ Proems- Verbal,’ 
p. 231. 

® Td. id. id., * Pieces Justificatives,’ 
p. 131, 

® ‘Recueil,’ vol. 15, No. 110 and 
No. 162. 
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mmxitjf either : formally ' or informaUy,. through the' Provincial 
Estates, the States ' General,, or some less formal . assembly, 
before it , could impose ' taxation. It is no doubt probably 
true that hi the sixteenth century, as in the fourteenth and' 
fifteenth centuries, the crown from time to time raised money 
without any constitutional formality, but it seems clear that 
this was kregalar. 
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CHAPTER V, 

THE THEORY OF ' REPRESENTATIVE INSTITUTIONS IN 
' THE; POLITICAL LITERATURE OF THE SIXTEENTH 
CENTURY. 

We have so far considered the importance of the representa- 
tive institutions as we find them illustrated in the actual 
proceedings of the Cortes and the Estates, Provincial and 
General, of Spain and Prance, hut we must now take account 
of the discussion of the subject in the political treatises and 
pamphlets of the sixteenth century. We have said enough to 
show that these representative institutions continued in the 
sixteenth century to have some real importance in the struc- 
ture of political society. 

This, however, is not a sufficient account of the significance 
of the conception of the organised representation of the 
community. We think that it is clear that the importance of 
this was almost universally recognised in theory, and was 
accepted even by those who insisted most strongly upon the 
authority of the monarchy. 

We may begin by reminding ourselves of the terms in which 
Commines, in the last years of the fifteenth century (or the 
first years of the sixteenth century), refers to the States 
General. Commines^ own opinion was that the royal power 
was greatly increased when the king acted with the advice or 
counsel of his subjects, that is of the Estates ; he speaks with 
disdainful contempt of those who opposed their meetings as 
tending to diminish the royal authority ; and he is equally 
dogmatic in maintaining that the king had no authority to 
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impose taxation on his subjects ■without their consent.^ It 
is quite clear that to Commines the meetings of the Estates 
■were a normaly useful, and cTen, for financial purposes, a 
necessary part of any intelligent system of govemment ; and 
this is the more important because he was a great servant and 
officer of the French cro-wn. 

It is, again, true that while de SeysseFs principle of the 
limitation of the authority of the French monarchy rested 
primarily upon a legal foundation, and that he was little 
interested in representative institutions, he was clear in 
maintaining that when there were great matters to consider, 
such as war or legislation, the king should call together, not 
his Ordinary Council, but a great council of princes, prelates, 
nobles, Jurists, and (though he seems to admit it grudgingly) 
some citizens of the great towns. ^ De Seyssel had been, like 
Commines, for many years in the service of the French crown. 

Again, as we have seen in the last chapter, Michel L’Hdpital 
as Chancellor of France, at the opening of the States General of 
Blois in 1659, spoke of the ancient Kings of France as having 
held meetings of the Estates frequently, and said that they 
had consulted them on matters of grave importance for the 
country. He says indeed that the king was not bound to 
take counsel with his people, but it was good and useful that 
he should do so.^ It is clear that in L’HdpitaFs opinion the 
States General, as representing the French people, were a 
normal and valuable part of the political organisation of the 
country. 

It is also very important to observe that even Bodin, with 
all his insistence upon the Maiestas (sovereignty) of the 
King of France, mamtains the great importance of the meet- 
ings of the representative assemblies, and indeed states this 
as a general principle which applied not only to France, but 
to the other important countries of Western Europe. He 
urges the great advantages of such assemblies for dealing with 
the evils which might arise in the commonwealth, for making 
laws, or for raising money. He praises the Spanish and 

» Cf. pp. 214 and 201. » Of. p. 473. 
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Englisli rale ' tliat their ‘‘Ouriae ” or Parlamenta met 
every three yearS; and while he admits that the Mug of 
France did not call together the Comitia (the States 
General) so frequently, he points out that six of the French 
provinces had their particular assemblies. He mentions with 
approval Commines’ vigorous criticism of those who had 
opposed the meeting of the States General, on the accession of 
Gharles 'VIII. (Tours, 1484) ; and finally he describes with 
admiration the system of representative assemblies, local and 
general, which were highly developed in Switzerland and 


Germany.^ 

1 Bodin, ‘ De Eeptiblica,* III. 1 
(p. 346): ““Regia tamen potestas 
optimis iegibus ac institutis moderata, 
nihil corporibns et ooliegiis firmius 
ant stabiliua habere potest, Nam si 
opibus, si pecuniis, exercitn, regi opns 
est, id omnium optime a collegiis et 
corporibns fieri solet. Quine tiam illi 
ipsi qui conventus, quae Hispani 
curiae, Angli parlamenta vocant aboleri 
cupiunt, urgentibus periculis ad con- 
ventus, velut ad sacram anchoram 
confugiunt, ut seipsos Rempublicara 
ab hostibua tueantur. Ubi enim 
melius de curandis Reipublicae morbis, 
de sanandis populis, de iubendis Iegibus, 
de statu conformando, quam apud 
principem in Senatu, coram populo 
agi potest ? . . . Quamobrem sapi- 
enter ab Anglis et Hispanis institutmn 
est, si quidem illiid teneremus, populi 
conventus tertio quoque anno haberi, 
et ut princeps libentius id faceret, 
nullum imperari tributum poterat, nisi 
populi conventus haberentur ; id 
quod etiamnum factum memini, quum 
ab Andium Duce Francisco in Angliam 
iussus legationis causa traijeci. Nostri 
reges non ita saepe ut Angli comitia 
cogunt, sed cum sexdecim provinciae 
in hoc imperio numerentur, sex habent 
sua quaedam singuiaria comitia, quae 
ut oinnino tollerentur modis omnibus 
tentatum est ab iis qui sua scelera et 
peoulatus pervulgari metuunt. Ut 


etiam Carolo VIII Rege Imperium 
ineunte, cum imiversae provinciae 
conventus haberi opertere una voce 
conelamarentur, non defuerunt qui 
maiestatis crimen ingererent iis, qui 
in senatu cum populo idem sentirent ; 
quibus acerrime restitit Philippus 
Comminius rerum gerendamm usu 
clarissimus senator. Sed quam sint 
necessaria totius populi concilia, ex eo 
perspicitur, quod quibus populis sua 
concilia cogere licet, cum iis optime 
agitur : coeteri populi tributis ac 
servitut© urgentur, nam singulorum 
voces minus exaudiuntur ; totius ver© 
provinciae clarissima vox est, rogatio 
©fficax, quam n© princeps quidem ipse, 
si velit, repudiaxe possit. Quanquam 
innumerabiles sunt conciliorum utiU- 
tates. Nam si conscribendi exereitus, 
imperanda tributa, cogenda pecunia 
sit, turn ad hostes repellandos, turn ad 
latrocinia perditorum hominum coer- 
cenda, turn ad portus, arces, moenia 
sartatecta sint, vias et coetera id genus 
sarcienda, quae nulla ration© possunt 
a singulis, omnium optim© ab universis 
oonficiuntur ; ut enim omittam coetera, 
. . . Sed quae de conciliis provinci- 
armn discimus quam sint Rebus* 
publicis utilia, quam provinciis salu* 
taria, quam civitatibus singulis necea- 
saria, omnium optime Helvetii ac 
Germani sentiunt, eoque melius, quo 
fructus longe quam nos uberius* 
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Bodin retiims to the subject . in a later ' book of ' the ^^Be 
Bepublica,^: and deals specially with the, principle that no 
taxation could be imposed without the consent of the Estates. 
He says that in an assembly held by Philip of Yalois in 1338 
it - was declared that no taxation could be imposed without 
the consent of the Estates ; and that though Louis XI. im- 
posed a tax (without their consent) in the last years of Ms 
reign, this was abolished by the States General of Tours on the 
accession of Charles YIII. He adds that Gommines main- 
tained that princes could only impose taxes with the consent 
of their subjects, as was still the rule in Spain, Britain, and 
Germany.^ 

We have already referred to the very interesting and im- 
portant statements of James Almain and John Major, in the 
early years of the century, that the community is superior to 
the king, and can depose him 5 and John Major says that in 
difficult matters the Three Estates of the kingdom are to 
direct him.® In another place we have pointed out that 
Calvin, with all his emphatic condemnation of the disobedience 
of private persons to the divine authority of the ruler, was 
also clear that if the king should abuse his authority and 
misgovern Ms subjects, the magistrates of the people, or 

De Helvetiis notum est, et libris praediortim piiblieorum ac 

accurate praeseriptum : de Germanis fere octingeuties H. S. Tribnti noraine 
obscTirius, habent tamen non modo extremo imperii suo anno exigeret : 

singulae civitates sua collegia, corpora, nihilominns tamen Carolo VIII. regnnin 

iura univorsitatis : veruin etiam decern ineunte, coactis apud Turones comitiis. 

Imperii provinciae, circulos ipsi appel- annua ilia, quae ordinaria evaserunt, 

lant, sua singulis annis comitia cogunt, tributa sublata simt ; sed eandem 

quorum rogationes ac decreta ad oblationem quam Carolo VII. dono 

universes totius Imperii conventus dederant, in aerarium ac septuagies 

referuntur : quibus Imperium illud H. S. donationis nomine inferri, quam 

stare videxnus, et quibus sublatis ruere summam semel tan turn ab universis 

necesse est.” ordinibus exigi placuit ; ne iraposterum 

1 Bodin, ‘De Republiea,’ VI. 2 imperaretur. Et quidem Philippus 

(p. 656): “Itaque Philippo Valesio Comminius, qui tunc pubiiei consilii 

conventus Gallicos habente anno partieeps erat, negavit principibus tri- 

Mcooxxxviii, populi rogatione decre- buta imperare licere : sed ea tantum 

turn est, ne ullum tributi aut vectigalis capere posse quae consentientibus 

genus nisi consentientibus ordinibus subditis dono darentur : eoque iure 

imperaretur. Ac tametsi Ludovicum Hispanos, Britannos, Germanos etiam- 

XI. regem gravissima difiicillimaque num uti videmus.” 

bell® 00 impuiissent, ut praeter vectigal * Cf . pp. 246 and 248. 
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perhaps tlie Three Estates,' should restrain himJ We ^haye 
also, in an earlier chapter, dealt with the conception of the 
nature and source of law in St Germans (1539),, and especially 
Ms treatment of English law as being primarily founded upon 
custom; and we are here only concerned to obserre' that 
when this was not adequate, the laws which he calls 
statutes could be made by the king, the lords spiritual and 
temporal, and the community of the whole kingdom ,in 
Parliament.^ 

We have also referred to that important work of Sir 
Thomas Smith, ^Be Bepublica Anglorum,V which sharply 
contrasts the prince who governs with the consent of the 
people and according to the laws of the commonwealth, with 
the tyrant who makes and breaks the law at his pleasure.® 
We must now consider his treatment of the nature and power 
of Parliament. He defines a respublica or commonwealth as 
being a multitude of free men united into one, and holding 
together by mutual wills and contracts, for their protection 
in peace and war.-* The fundamental character of the 
government of the commonwealth of England he describes 
in sweeping and emphatic words. It belongs to three kinds 
of men ; the king or queen by whose will and authority all 
things are ruled, the greater and lesser nobles, and the yeo- 
manry, and each of these classes has its part in judgments, 
in election of officers, in imposing taxation, and in making 
laws.® The meaning of tMs far-reaching statement is ex- 
plained when, in a later chapter, he goes on to describe the 
Parliament and its powers. It is in the Parliament that the 
whole absolute power resides, for there are present the king, 
the nobles, tbe commons, and the clergy are represented 
by the bishops. It is they who take counsel for the well- 
being of the kingdom and commonwealth, and when, after 
long deliberation, a Bill is read three times, discussed in 
both Houses, approved, and confirmed by the assent of 
the king, no question can be raised as to what has been 

* Sir Thos. Smith, ‘ Be Bepublica 
Angloriim,’ I. 10 (ed. 1583). 

» Id., I, 24. 


1 Of. p. 266. 
a Cf. pp. 234-236. 
« Cf. p. 326. 
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decided, for it lias tlie force of la w.^ There “was indeed little 
or nothing that "was new in this, but it is interesting to compare 
the statement of the absolute ” authority which resides in 
Parliament with the conception of Bodin. 

Sir Thomas Smith goes on to enumerate the powers of 
Parliament, and in a later chapter, those of the king. Parlia- 
ment among other things makes laws, declares the rights and 
properties of private persons, establishes the forms of religion, 
determines the succession to the kingdom, imposes taxation.^ 

The king, on the other hand, has the right of making war 
and peace, of appointing the Council, he has absolute power, 
not restricted by any laws, in time of war ; he has control over 
the currency, the right of moderating the severity of law, 
when mercy and equity require it; he appoints the chief 
officers of the kingdom, and no jurisdiction great or little 
belongs to anyone except the king.® 


We have set out these statements of political writers, 
mostly of the earlier part of the century, because, as it seems 
to us, it is only when we have made clear to ourselves what 
was the normal judgment of the time that we can properly 
understand and appreciate the significance of the often 
highly controversial literature of the later part of the century. 

We have already cited George Buchanan's emphatic state- 
ment that the legislative authority belonged to the whole 
people of a commonwealth, but that as in Scotland this 


^ Id. id., II. 1 ; ** The moat high 
and absolute power of the realm of 
England consiateth in the Parliament. 
For as in warre where the king himself 
in person, the nobilitie, the rest of the 
gentilitie, and the yeomanrie are, is 
the force and power of England : so in 
peace and consnltation when the Prince 
is to give . , . the last and highest 
commandement, the Baronie for the 
nobilitie and higher, the knights es- 
qmers, gentlemen and commons for the 
lower part of the commonwealth, the 
bishoppes fox the clergie, bee present 
to avertise, consult and shew what is 


good and necessarie for the common- 
wealth, and to consult together; and 
upon mature deliberation everie bill or 
lawe being thrise reade and disputed 
uppon in either house, the other two 
partes first each apart, and after the 
Prince himself in presence of both the 
parties doeth consent unto and ailoweth. 
That is the Prince’s and whole realmes* 
deede : whereupon justlie no man can 
oomplaine, but must accomodate him* 
selfe to finde it good and obey it.” 

* Id. id., II. 1. 

» Id. id., n. 4. 
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power should he entrusted to persons ■ chosen from all the 
orders (Estates) who should deliberate with the Mngj and 
that only' after this should the final judgment be' giyen by^ the 
people.^ . 

In the Huguenot pamphlets the demand for the recognition 
of a regular representative authority was founded In the 
first place upon historical contentions, which may have been 
in some respects overstated and even fantastic, but that 
does not mean they had no value. Hotman in the ^ Eranco 
Gallia ’ (1573) maintained that the supreme government in 
the Merovingian period belonged to the assembly of the repre- 
sentatives of the whole people, which met every year, and was 
composed of the king, the nobles, and the deputies of the 
provinces, and he held that this continued in the Oarolingian 
period, and under the house of Capet. ^ He was on firmer 
ground when he came to the later Middle Ages, and put 
together a number of examples of the importance and actions 
of the States General in France, from the time of the first 
great meeting, to deal with the conflict between Philip the 
Fair and Boniface YIII. in 1302, down to the States General 
of Tours in 1484.® He cites that important passage in Corn- 
mines’ ‘ Memoires,’ to which we have already referred, and 
concludes that it was only the flatterers of the king who 
resisted the freedom of the Estates.^ 

Much of this may seem a little fanciful, but it is not so 
fantastic as the notion that in the Middle Ages the govern- 
ment of the Empire or the French kingdom had been 
that of an absolute monarch. We are, however, not here 
concerned with the accuracy of Hotman’s appeal to history, 
but with the importance of its appearance at this time. For 
it recurs in the other important political tracts of the 
time. 

The ‘ Eemonstrance ’ demanded the restoration of the 
ancient laws and the assembling of the Estates, as had been 
the custom till the French kings desired to rule absolutely 

1 Cf. p. 333. 

* Hotman, ‘ Franco Gallia,* X., pp. 

647 ; XV., XVII. 


3 Id. id., XVII.-XIX. 

* Id. id., XIX. (p. 708). 
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(soEverainenieiit) and^ uncontrolled.^ ■ ■ The writer nites ■ various 
examples, of ' such m in Merovingian and Carolingian 

times, and contends that it was by these means that the 
proper relations between the king, the nobles, and the people 
had been maintained, and should now be restored.^ He 
urges the excellent results of the meeting of the States General 
at Tours in 1484, and the good work begun by the Estates 
which met at Orleans in 1560, which had been unhappily 
frustrated by evil machinations.^ What is better, he ex- 
claims, than that the Ordinance of God should be graved on 
the heart of the king, and that the king should govern with 
the goodwill and consent of his people; and what is more 
detestable than that he should lord it over them by constraint ; 
how can the State be now maintained but by the ancient and 
sacred rule of calling together the Estates, by means of which 
some remedy might be found for the corruption of religion 
and justice.^ 

The ^ Droit des Magistrate ^ points out the excellent results 
of the recognition of the authority of Parliament in England,® 
and asserts that the French people had from the first so 
ordered the monarchy that the kings did not reign by heredi- 
tary succession alone, but were elected by the Estates of the 


^ * Kemonstrance aux Seigneurs,’ 
p. 76 ; “ Procnrez que ies lois anciennes 
obtiennent et reconvrent leurs vigueiirs 
en ce Royaume, et que par la convoca- 
tion legitime des Estats (ou comme en 
un Royaume libre, les langues doivent 
aussi estre libres), on pourvoye k une 
ruine prochaine dont la France est 
menassee. Qui est un moyen legitime 
des la premiere institution de ceste 
Monarchie, pratiqu^ et continue iusques 
a ce que nos Roys ayent voulu regner 
souverainement sans estre contrerollez, 
lequel il est expedient et necessaire de 
revoquer en usage. En ces assemblees, 
qui au commencement se nommoyent 
parlemens, le Roy communiquait avec 
ses sujets, prenoit leurs advis, oyoit 
lours plaintes et y pourvoyait. Et de 
cesto police dependent la grandeur de 
la Franco.” 


* Id., p. 77. 

» Id., p. 78. 

* Id., p. 78; “Qu’y a il plus re- 
commandable, que quand I’ordonnanc© 
do Dieu qui est autheur et consorvateur 
de tout bon ordre, est engrauoe au 
coeurs des Roy, et le Roy regne auec la 
benevolence et consentement de son 
peuple. Comme aussi il n’y a rien de 
plus detestable que quand le prince 
veut dominer par oontrainte, ©t per- 
vertit la fin pour laqueil© il ©st ordonn6 
d© Di©u. Et comment est il anjourdhuy 
possible de maintenir cest ©stat . . . 
si ce n’est par ceste ancienne ©t sainte 
observance, d’assembler Ies Estats, par 
lesquels on pourra remedier k la cor- 
ruption qui a tant gaignde sur la 
Religion et la justice.” 

* ‘ Droit des Magistrals,’ p. 760, 
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klHgdoiiiy wlio had also exercised the right of deposition,^ 
The ancient and authentic histories showed that the same 
Estates had possessed the authority to ' appoint and remove 
the principal officers of the crown, or at least to observe 
what the kings did in this matter, and to control taxation and 
the other more important affairs of the kingdom in war and 
peace. The writer recognised indeed that this was no longer 
the case in Prance, but he maintains that this was contrary 
to the methods of the Anciens and directement repng« 
nant anx loix posees avec le fondement de la Monarchic 
Frangaise,’^ and he appeals to all good jurists to say whether 
any prescription was valid against these.^ 

The ^Vindiciae Contra Tyrannos’ sets out the same con- 
ception in emphatic terms. In ancient times the assembly 
of the Three Estates met every year, in later periods from 
time to time, to determine matters concerning the common- 
wealth, and the authority of this assembly was such that its 
decisions were held as sacred. It was in its power to deter- 
mine such matters as war and peace, as the imposition of 
taxation, and when the corruption or tyranny of the king 
required, it could even change the succession. Hereditary 
succession had been accepted to avoid the inconveniences of 
election, but when it caused greater evils and the kingdom 
became a tyranny, the lawful assembly of the people retained 
authority to depose the tyrant and to appoint a good king in 
his place.® 


1 Id., p. 766. 

Id., p. 767. 

* ‘ Vindiciao Contra Tyrannos,’ Q. 3, 
p. 98 : “At praeter haec, quotannis 
olim, post vero aliquando, quotiescnn- 
que saltern necessitas postulabat, habe- 
batnr trinm ordinum conventns, quo 
regiones urbesque omnes alicuius nomi- 
nis suos legates mittebant, et quidem 
Plebei, Nobiles, Ecelesiastici in una- 
quaque sigiilatim, ubi de his quae 
ad Kempublicam pertinebant publice 
statuebatur. Eius vero conventus, 
ea fuit perpetua authoritas, ut non 
modo, quae ibi statuta forent sacra 


sanctaque haberentur, seu pax facienda, 
seu bellum gerendum, sive Kegni 
Procuratio cuiquam deferenda, sive 
vectigal imperandum esset ; verum 
etiam regis luxus, desidiae, tyranni- 
disve causa in eoenobia detruderentur, 
eoque authore, universae adeo stirpes 
regni successione privarentur, non seens 
ao primrim, Populo auctore, ad regnum 
vooatae fuerant. Nempe quas consen- 
sus extulerat, dissensus fxturbabat. 
. , . Ex quo sane liquet, successionem 
tolleratam quidem ad vitandum ambi- 
tiun, secessionem, interregnum, et alia 
electionis incommoda. At sane ubi 
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Like the ‘ Broit des Magistrats,^ the ^ Vindiciae ’ cites the 
example of the regidar meeti^ of the Parliament in England 
and Scotland,^ and in another place maintains that in the 
empire, as well as in Poland, Hungary, Denmark, and Eng- 
land, taxes could only be imposed by the authority of the 
public assembly, and asserts that this had been the rule also 
in France, and refers to the law of Philip of Yalois.^ 

We turn to Spain and the Jesuit Mariana. In an early 
chapter he declares that the decision about the law of suc- 
cession must be made ‘^ordinum consensu but Ms 
position is more completely developed in a later chapter in 
which he discusses the question whether the authority of the 
community or the king is the greater. (We have already 
cited some passages from this chapter.)^ He begins by 
referring to the constitutional order of Aragon, but, feeling 
apparently that tMs was somewhat unusual, he turns to 
other countries where the authority of the people was less. 
Almost all recognise the king as ruler and head of the common- 
wealth, and that his authority is greater than that of any one 
of the citizens, but they deny that his authority is equal to 
that of the whole commonwealth or to that of the represen- 
tatives and priucipal men elected from all the orders (Estates) 
in their assembly ; as we see in Spain, where the king cannot 
impose taxes against the will of the people. It is the same with 
laws, they are set up when they are promulgated, but are 
established by the custom of those who live by them. The 
commonwealth has the right to depose and even to slay the 


graviom damna consequereatur, ubi 
regnum Tyrannis, ubi regis solium 
Tyrannas invaderet, Populi legitime 
conventum, et Tyraimi regisve ignavi 
expellendi, adve agnates deducendi, et 
boni regis in eius locum adsciseendi, 
authoritatem sibi perpetuo retinuisse.” 

^ Id., Q. 3, p. 100. 

® Id., Q. 3 (p. 142) : Ne vero 

pecuniae in alium usum extorque- 
antur, inrat Imperator, se nulla, nisi 
conventus publici authoritate vectigalia 


impositurum, tributave indicturum. 
Idem reges Poloniao, Hungariae, 
Daniae, Angliae consimiliter, ex leg© 
Eduardi primi. Francorurn reges 
dim in trium Ordinum conventu vecti- 
galia imperabant. Unde enim est lex 
Philippi Valesii, ne collectae indicantur, 
nisi ftumma necessitate urgent©, deque 
Trium Ordinum consensu.” 

® Mariana, ‘ De Rego,’ I. 3 (p. 33). 

* Of. p. 373-77. 



GHAP V.] THEOEY OF EEPEESENTATIVE INSTITUTIONS. 495 


Jdng wlio becomes a tyrant, for it bas retained in . its own, 
bands an antliority greater tban that wliich it has delegated.^ 
Mariana recognised indeed that there were some learned 
men who denied this, and maintained that the king was 
greater than the whole body of the citizens. He answered 
that this was true only in nations where there was no public 
assembly, where the people or the chief men never met to 
deliberate on the affairs of the commonwealth, where men 
were compelled to obey, whether the rule of the king was Just 
or unjust. He adds contemptuously that this was surely an 
excessive authority, and very near a tyranny, and as Aristotle 
had said might be found among barbarous peoples. We are, 
however, he says, not concerned with barbarians but with 
fchat form of government which exists among ourselves (in 
Spain), and with the best and most wholesome form of 
government.* 


^ Id. id., I. 8 (p. 70): “In aliis 
provinciis nbi minor populi auctoritas 
est, Regnm maior : an idem mdicium 
sit, et an rebus communibus id qk - 
pediat considerandum est. Plerique 
omnes Regem rectorem reipublicae 
et caput esse concedunt, rebus gerendis 
supremam et maximam auctoritatem 
habere, sive bellum hostilibus indican- 
dum sit, sive iura subditis in pace 
dan da. Neque dubitant maiorem 
unius quam singulorum turn civium 
turn populorum imperandi potestatem 
esse. 

Idem tamen, si respublica uni versa, 
aut qui eius partes gerunt, sive primarii 
ex omnibus ordinibus delecti, in imum 
locum sententiamque conveniant* ne- 
gant pari iubendi auctoritato Regem 
fore. Quod experimento comprobatur 
in Hispania, vectigalia imperare Regem 
non posse popuio dissentiente. Utetur 
quidem ille arte, praemia civibus 
ostentabit, nonnunquam terrores, per* 
trahendis caeteris in suam sententiam : 
solicitabit verbis, spe, promissis (quod 
an recte fiat non disputamus) ; sed si 
restiterint tamen, eorum potius iudiciq 
qiiazn Regis voluntati stabitur. Idem 


de legum sanctione indicium esto, quae, 
auetore Augustine, d. quarta, c. in 
istis (Gratian, Becretum, D. 4, 3), tune 
instituimtur cum promulgantur, firm* 
antur, cum moribus utentium appro- 
bantur. , . . 

Praeterea Regem pravis moribus 
rempublicam vexantem, atque in aper- 
tam tyrannidem degenerantem com- 
primere eadem respublica qui posset, 
principatu et vita, si opus sit, spoliare, 
nisi maiore potestate penes se retenta, 
cum Regi suas partes delegavit,” 

2 Id. id,, I. 8 (p. 71) : “ Video 

tamen non deesse viros eruditionis 
opinione prs&stantes, qui secus statuant. 
Regem non singulis modo civibus, sed 
etiam universis maiorem esse. . . . 

(p, 72) Est autem perspicuum, id 
institutum in quibusdam gentibus 
vigere, ubi nullusest publicus conventus, 
numquam popuius aut proceres de 
republica deliberaturi conveniunt : ob- 
temperandi tantum necessitas urget, 
sive aequum sive iniquum Regis 
imperium sit. Potestas nimia procul- 
dubio, proximeque ad t37ranmdem 
vexgens, qualem inter gentes bar baras 
vigere Aristoteies affirmatum reliquit. 
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Mariana’s conception is clear, bnt it is fnrtlier developed in 
a very important passage dealing directly vdtli tlie Cortes, 
In order to restrain tbe Mng witliin due bounds, onr ancestors, 
he says, had provided that nothing of greater importance 
should be done -withont the wiE of the chief men and the 
people, and to this end it was the custom to call to the 
assembly of the kingdom men chosen from aH the orders 
(Estates), the Bishops, the Proceres ” and the Procurators of 
the cities. This still continued in Aragon and other provinces 
of Spain, but in Oasthe (in nostra gente) it had for some time 
come about that the Proceres ” and the Bishops had been 
excluded from the assembly, and he suggests that this had 
been done in order that public affairs should be controlled by 
the capricious will of the king and the desires of a few. The 
people complained that the Procurators of the cities who 
alone continued to attend were frequently corrupted by bribes 
and promises, especially as they were appointed by lot and 
not by deliberate choiceA 

These observations of Mariana on the composition of the 
Cortes of Castile are very important and interesting, and in 
the remainder of the chapter he develops his view of the 
importance of the aristocratic element in the Spanish consti- 

Nec mimm oiim robore corporis sine convent us regni, Pontificea tota ditione, 
oonsilio* sine prudentia ad servitutem proceres, et procuratores civitatum 
nati suntquidam : Principum imperitun, euoeare moria erat. Quod hoc tempore 
quamvis graue, volentes noientes f erimt. in Aragonia aliisque prouinciia retentum, 
Nos hoc loco non de barbaris, sed de vellem nostri Principes reponerent, 
principatu qui in nostra gent© viget Cur ©nim maiori ex parte antiquatum 
et vigere aequum eat, deque optima ©t in nostra gente eat, exclusis proceribus 
saluberrima imperandi forma dis- et Epiacopis, nisi ut sublato communi 
putamus.’* consensu, quo salus pubiica continetiir, 

^ Id, id., I. 8 (p. 75) : “ Hoc maiores Begis ad arbitrium, ©t ad pancorum 
nostri, providentes viri pradentes libidmem res pubiica© ©t privatae ver- 
pericxiltim, ut Beges continerent intra tantur. Homines priuatos, quaJes 
modestiae et mediocritatis fines, n© se procuratores urbium sunt, qui soli 
nimia potestate efferent, imde pubiica hac tempestate supersunt, donis spequ© 
pernicies existeret, multa sapienter corrumpere conquer! tur populus passim ; 
sanxerunt atqu© praeclare. In his praesertim non iudicio delectos, sed 
quam prudenter, quod nihil maioris sortie temeritate designates, qua© nova 
rei sine voluntate procerum et populi corruptela est, argumentum reipublioae 
sanctum esse voluerunt ; eoque eon- pertebatae, quod prudentiores dolent, 
silio, delect os ex omnibus ordinibus ad mutire nemo audet.” 
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tntioH/ We are, however, not writing a history of eonstitii- 
tions, and cannot therefore deal with this question as it 
deserves. : \ 

We turn 'to Hooker, and it is highly important to observe 
how emphatically so careful and restrained a political thinker 
sets out the importance of the authority of the community as 
represented in Parliament. In the first book of the ^ Beclesi- 
astical Polity V he was dealing with the general principles of 
law, and the source of the positive law in the authority of the 
community ; he was not concerned, except incidentally, with 
the question of the representation of the community. Such 
reference, however, as he made, was clear and unequivocal. 

Laws,’’ he says, ^Hhey are not therefore which puhhc 
approbation hath not made so. But approbation not only 
they give who personally declare their assent by voice, sign, 
or act, hut also when others do it in their names by right 
originally at least derived from them. As in parliaments, 
councils, and the like assemblies, although we be not person- 
ally ourselves present, notwithstanding our assent is by 
reason of others, agents there in our behalf.” ^ It is Parlia- 
ment which expresses that public approbation without which 
there is no law. 

It is, however, in the eighth book that Hooker’s treatment 
of representative authority is fully developed. He does this 
in his careful discussion of the relation of the ecclesiastical 
authority to that of the State, and it is in this connection that 
he sets out with great precision his conception of the nature 
of Parliament, and of its relation to the king and the whole 
community. “The Parliament of England, together with 
the convocation annexed thereunto, is that whereupon the 
very essence of all government within this realm doth depend ; 
it is even the body of the whole reahn ; it consisteth of the 
king and of all that within the land are subject unto him ; 
for they are ah there present, either in person or by such as 
they voluntarily have derived their very personal right 

1 Hooker, ‘ Ecclesiastical Polity/ I. 10, 8. 

2 I 


VOL. VI. 
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^ ' is ■ Hooker's conception of^ tke ' natiire: o 

Parliament^ and lest tliere should he any confusion as to the 
source of its authority, he adds at the end of this section : 
“ Which laws being made amongst ns, are not by any of ns 
to be so taken or interpreted as if they did receive their force 
from power which the prince doth communicate nnto the 
Parliament, or to any other court under him, but from power 
which the whole body of the realm being naturally possessed 
with, hath by free and deliberate assent derived unto him 
tliat ruleth over them, so far forth as hath been already 
declared." ^ 

The authority of the laws is derived, not from the king, 
but from the whole community, as indeed is the authority of 
the king himself, as we have seen in an earlier chapter.® 
The authority of the king in regard to the making of laws 
had been described a little earlier in the same section as 
mainly negative. “ The supremacy of power which our kings 
have in the case of making laws, it resteth principally in the 
strength of a negative voice ; which not to give them, were 
to deny them that without which they were but kings by 
mere title, and not in exercise of dominion." ^ 

It is clear that Hooker, like St Germans and Sir Thomas 
Smith, had no doubt that in England the supreme power, 
that is the legislative, resided not in the king alone, or in 
any smaller body of persons, but in that assembly which 
contained all, and represented all the community, the king, the 
peers, and the whole body of the people. 

FmaUy, we turn once again to Althusius, who is specially 
important to us as expressing the continuity of that repre- 
sentative theory in Germany which we have seen in Leopold 
of Babenberg and m Mcolas of Cusa.® 

Althusius describes the nature and functions of the councils 
of the commonwealth, no doubt primarily with the constitu- 
tional system of the German Empire in his mind, but also 
as the embodiment of a general principle of political society. 

i Id. id., Vni, 6, 11. 

* Of. p. 370. 


® Of. pp. 39 and 215. 
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They are composed of the members ” of the political society^ 
and consider and determine upon all the diffloult and weighty 
matters which concern the whole “imperinra/’ such as : the 
fundamental laws, the inra Maiestatis,” the taxes, and other 
matters which require the deliberation and consent of the 
whole polity.’’ All the members” have the right of 
deliberation, but the decision is made by the votes of the 
majority.^ 

This is clear and important, but of equal importance is 
Althusius’ statement of the principles (rationes) on which 
this representative system rests. First, that which concerns all 
should be done by all ; second, it is better that these matters 
should be considered by many, for many know more and are 
less easily mistaken than a few ; third, there are some affairs 
which cannot be dealt with except by the people in such 
councils ; fourth, those who have great power are restrained 
and corrected by the fear of such councils, in which the 
demands of all are freely heard. Finally, it is in this manner 
that the liberty of the people is preserved, and the public 
officers are compelled to give account of their administration, 
and to acknowledge that the people or universal society, by 
which they have been created, is their lord.^ 


1 Althusius, ‘ Politica,’ XVII. 66 : 
“ Concilia ilia occumenica generalia 
regni, seu corporis consociati, sunt 
membrorum illius convocatorum con- 
ventus, in quo de Bopublica eiusque 
utilitate et commodis . . . deliberatur, 
et consilorum communicatione pro salute 
communi aliquid concluditur et decer- 
nitur. 

In his itaque conciliis et comitiis 
generaliter totius consociationis uni- 
versalis, regni seu Reipublieae negotia 
illius ardua, difhcilia et gravia tractan- 
tur, examinantur et concluduntur, uti 
sunt negotia et causae totum Imperium 
politiamve, vel membra illius concer- 
nentes, de legibus fundamentalibus 
politiae, de iuribus Maiestatis, de con- 
tributionibus et collectis indicandis . . . 
et de aliia, quae communem delibera- 


tionem et consensum totius politiae 
postulant. 

67. Concilia igitur et comitia haec, 
politiae vel regni sunt epitome, ad 
quam omnia publica regni negotia 
referuntur, et a membris regni discussa 
et examinata deeiduntur. 

68. lus deliberandi, consultandi, et 
exatninandi singula, regni et Rei- 
publieae membra habent. lus deci- 
dendi vero est penes suffragia et sen- 
tentias plurimomm membrorum.” 

Cf. id. id., XVII. 43, 44. 

* Id. id., XVII. 60 : Rationes 

horum Comitiorum sunt. Primo, 
quod omnes tangit, ab omnibus peragi 
aequxim est. . . . Deinde, melius 
causa a pluribus examinari . , . cum 
plures plura sciunt, et minus fall? 
possunt. Tertio, quia quaedara sunt 
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These are and emphatic' statements' of the principle 

that the supreme authority in a political society is' not only 
derived from, hut remains with the whole community or people, 
and the assembly which represents it. ^ There is indeed nothing 
here to surprise us, for, as we have already seen, the supreme 
authority or Maiestas always remains and must remain, 
in the judgment of Althusins, with the whole community ; ^ 
but it makes it plain that in his mind this was no merely 
abstract judgment, but that this supreme authority had a 
concrete embodiment in the representative assembly. 

The reference to the representative assembly as protecting 
the liberty of the people is interesting, and he returns to this 
m a later chapter. It is, he says, a part of Mberty that those 
at whose risk, and by whose blood and treasure, things are 
done, should administer them by their own counsel and 
authority. 2 

It is also clear that in the judgment of Althnsins these 
representative councils of the community were to be found 
in all the countries of Central and Western Europe, not only 
in the Empire but in France, in England (he refers to Sir 
Thomas Smith), in the l^etherlands, Poland, Castile, Aragon, 
Portugal, Denmark, Norway, Sweden, and Scotland ; ^ and 
it should be observed that he describes the constitutions of 
the various territories in the German Empire as having the 
same character.^ 

Althusins was indeed no enemy of monarchy, but he main- 
tained, in direct opposition no doubt especially to Bodin, 

negotia, quae non possunt msi a * Id. id., XXXIII. 30: “Deind© 
populo in talibus comitiis tractari. Hbertatis pars est, quornm periculo. 
Quarto, qui sunt in magna potentia, faeultatibus, auxilio, bonis atque san- 
horum comitiorum metu, in quo liber© guine res geritur, ilia eorum qnoqu© con- 
omnium postulate audiuntur, in officio silio et auctoritate administretur. . . . 
contineri et corrigi possunt. Denique Unde Hbertatis imago in hoc comitiorum 
hoc modo libertas quaedam populo habendorum iure retinetur, et poten- 
superest, atque administratores publiei, tiorum, adulatorum, iniustorum ©t 
rationes suae administrationis redder©, avarorum conatibus remedium pon- 
et populum, seu universalem consocia- itur.” 
tionem, dominum suum, a quo Sunt * Id. id., XXXIII. 
constituti agnoscere coguntur.” * Id. id., VIII. 
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that in a good polity th© various elements must be combined ; 
the democratic in the assemblies of the people, the aristocratic 
in the senate and conncillors, the monarchical in the executive 
action of the supreme magistrate, the king.^ Or, as he put 
it in another place, every form of commonwealth was tem- 
pered and mixed, and he refused to recognise that there could 
he any simple and unmixed form of political association, 
the infirmity of human nature would prevent its continuance, 
nor could it be adjusted to a good and social life.^ 


We think that it is clear that in theory as well as in fact 
the political representation of the community was important 
in the sixteenth as well as in the fourteenth and fifteenth cen- 
turies, and it is obvious that it was thought of as existing in 
almost all European countries, and not only in Spain or England 


or the Empire. 

1 Id. id., XXVII. 44 : “ Unde in 
bona politia temperamentum quoddam 
conspioitnr. Nam in populi comitiis, 
Democratiae imago apparet ; in senatu 
efe consiiiariis Aristooratiae, in execu- 
tione STimmi Magistrates, Regiae potes« 
tatis et Monarchiae species.” 

® Id. id., XXXIX. 15 : “ Quod cum 
ita sit recte dicimus temperatam et 
mixtam esse quamvis Reipublicae 
speciem, uti hominis complexio ex 
quatuor quos dixi humoribus esse 


temperata. ... 

Id. id., XXXIX. 23: “Constat 
enim ex praecedentibus et tota doc- 
trina politica, me millam speciem 
Magistrates ab ilia mixtione immunem 
statuere. 

Simplicem et purum statum in 
politica hac consociatione non agnosco, 
neque ob naturae humanae imbecillita- 
tem esse potest diutumum, aut bouum, 
et sociaH vitae accomodatum.” 
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COXOLUSIO¥. 

We liave endeavoured, in the six volumes of this History, to 
give some account of the most important elements in the 
development of the political principles of Western Europe 
during sixteen centuries, a large and, as some may think, an 
over-ambitious enterprise. We can only say that we found 
ourselves compelled to make the attempt. When we began 
this work some forty years ago our intention was much more 
restricted ; we proposed little more than a careful study of 
the political theory of the thirteenth century, and we there- 
fore began with a detailed consideration of the political theory 
of St Thomas Aquinas.^ We soon, however, found that in 
order to understand the real significance of that great political 
thinker, we were compelled to go back to the Eoman Jurists 
of the Corpus Juris Oivilis,^^ to the IsFew Testament, the 
Christian Fathers, and the literature of the earlier Middle 
Ages, and even to make some study of the post- Aristotelian 
political theory. Some friendly critics observed, naturally 
enough, that the treatises of an eclectic literary man like 
Cicero, and a somewhat rhetorical literary philosopher like 
Seneca, were inadequate representatives of this, and we were, 
and are, very conscious of this. We can only hope that some 
scholar more competent than ourselves will some time take 
in hand the task of reconstructing from the fragments of the 

I Political Theory of St in the * Scottish Review^’ January 

Thomas Aquinas/’ by R. W. Carlyle^ 1896. 
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post- Aristotelian philosophers an adequate and critical acoonnt 
of their political theory. We are still convinced that^ while 
the debt which we owe to the great' political thinkers like 
Plato and Aristotle is unmeasurable, it is also true that it 
was during the centuries between Aexander the Great and 
the Christian era that some of the most distinctive and im- 
portant principles of the mediaeval and modern world took 
shape. It was during this period that the Hellenistic world 
learned to conceive of mankind as being homogeneous and 
rational, or, to put it into the terms of Cicero and other 
Eoman writers, all men are alike, for they are rational and 
capable of virtue. Aad it was during the same period that 
the older conception of the solidarity of the group began to 
be transformed by the recognition of the inalienable liberty 
of the human spirit. 

We are also very conscious of the fact that, in the attempt 
to deal with the vast and complex political literature of six- 
teen centuries, we have had to treat of many matters for the 
study of which we had little technical qualification. And 
especially is this true of the political jurisprudenoe of the 
Eoman and Canonical and Feudal lawyers, and we recognise 
with gratitude the forbearance and friendly treatment of our 
work by the Jurists. We cannot indeed regret that we ven- 
tured to do this, for we feel that without this it is really 
impossible to deal adequately with the political ideas of a 
period like the mediaeval, which was dominated by the con- 
ception of the supremacy of law. 

We have at last completed the task which we had set 
before ourselves, and must now again make the attempt to 
set out what seem to us the most important elements in the 
political ideas and theories of the Middle Ages ; but now, with 
special reference to this volume, we must consider how far 
during the centuries from the fourteenth to the sixteenth 
the principles of the politicaL civilisation of the thirteenth 
century were modified, and how far these were continuous.^ 

^ Ajq attempt to sum up the principal century will be found in Part UT- of 
elements in the political theory of the Volume V. 

Middle Ages to the end of the thirteenth 
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, .Tito formal aspect of Medieval Political Theory is to be foimd 
in that conception whicli is implied in the post-Aristotelian 
philosophy, in the Christian Fathers, and in the Digest and 
Institntes of , Justinian, that the political and sociar order of 
society is conventional rather than natural, and represents the 
consequences of the fall of man from his primitive mnocenoe. 
It is true that St Thomas Aquinas, under the influence of the 
Aristotelian Politics,’’ endeavoured to correct this, but it 
is also true that the post- Aristotelian tradition was too 
firmly rooted to be shaken even by St Thomas’ great authority, 
and that the contrast between the conventional and natural 
conditions continued to furnish the formal terms of political 
thought to the end of the sixteenth century. We can see 
this in so great a political thinker as Hooker, though he was 
evidently a disciple of St Thomas Aquinas. Indeed, we can 
recognise the continuance of this tradition in Locke in the 
seventeenth century and in the earlier essays of Eousseau in 
the eighteenth. It was not tiU Eousseau in his later work, 
and especially in the ^ Contrat Social,’ restated the Aristotelian 
conception that man is only man in the coercive society of 
the State, and urged that apart from this he would he nothing 
but a ‘^stupid and limited animal,” that the Aristotelian 
principle once again became the foundation of all rational 
political thinking.^ 

This formal mediaeval conception then is interesting, but it 
is doubtful how far it had any great importance. It is very 
different with that great principle which dominated the political 
thought of the Middle Ages, that the first and most funda- 
mental quality of political society was the maintenance of 
justice. St Augustine, in the ‘ De Civitate Dei,’ handed down 
to the Middle Ages, not only Cicero’s definition of the nature 
of the commonwealth, but also his emphatic assertion that 
where there is no justice there is no commonwealth.^ Here 
indeed we are dealing not with a conception which was peculiar 
to the post-Aristotelian philosophers, but rather with one 
which they carried on from Aristotle and Plato ; but it is not 


1 Of. Rousseau, ‘ Contrat Social,* !, 8« 


* Of. vol. i. pp. 4-6. 
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the less importaiit to make clear to oiirseives that this was. the 
normal principle of the Middle Ages. 

It was set out hj the Eoman Jurists of the Digest and 
Institutes,^ by the Christian Fathers, ^ in the political treatises 
of the ninth centnry,® by the political theorists of the Middle 
Ages,^ and by the mediseval Cmlians and Canonists.® It is 
true that in one place St Augustine had suggested that the 
conception of justice might be omitted from the definition 
of the commonwealth,® but it is clear that this exercised no 
influence in the Middle Ages. 

This conception of justice as the rationale of political 
society may indeed seem to some persons, not well acquainted 
with political problems, as too obvious to require statement ; 
or, on the other hand, it may appear to some, and especially 
to those who are unfamiliar with history, as too indefinite 
to be of much profit. It must indeed be admitted that there 
never has been, perhaps there cannot be, any adequate 
definition of justice, but to those who are better acquainted 
with the history of political civilisation it will be clear that 
it is exactly the pursuit of justice which distmguishes a rational 
and moral society from a stupid anarchy. 

It would in any case be a very great mistake if we were 
not to recognise that the conception of justice found in the 
Middle Ages a great and effective form in the law, and its 
authority in the commonwealth. The numerons political 
treatises of the ninth century are largely composed of ex- 
hortations to the king to maintain justice, and, if we ask 
what they meant by justice, it is clear that they meant 
primarily the law — ^the law as distinguished from the merely 
arbitrary and capricious will of the ruler. It is this which 
was meant when the Assizes of the Court of Burgesses,’^ in 
the kingdom of Jerusalem, declared that La Dame ne le 
Sire n^en est seignor se non dou dreit . • . mais Men sacMds 

^ C5f. voL i. p. 56 fi. 2 and 7. 

® Cf. vol. i, p. 161 fi. * Of, vol, ii. part i. chaps, 1 and 2 ; 

* Cf. vol. i. p. 220 S, part ii, chap. 7. 

* Cf. vol. Hi. part i. chap. 2 ; part • Cf. vol. i. pp. 166-168. 

ii, chaps. 3 and 6 j voL v. part i. chaps, ^ Of. vol. i. chaps. 18, 19. 
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qu^ir n^est mie seignor de faire tort,’^ *' or when' John of 
Salishnry' said that the 'diference between the Mug and the 
t3rraiit was, that the Mng obeys the law while the tyrant 
■flouts it or when' Bracton in memorable words' lays ■ down 
the principle that, while the Mng is under no man, he is 
under god and the law, and that there is no Mng when mere 
will rules and not the law.® Mcolas of Gusa in the fifteenth 
century reinforced this judgment with the authority of 
Aristotle, whom he cites as saying that when the laws are 
not supreme there is no polity.^ This is what was meant 
when so wise and prudent a political thinker as St Thomas 
Aquinas did not hesitate to say that, while sedition is a 
mortal sin, revolt against a tyrant is not to be called sedition ; 
for Ms rule is not just.® We tMnk that we are justified in 
maintaining that the first principle of mediseval political 
society was the supremacy, not of the prince but of the law, 
for the law was the embodiment of justice. 

If, however, we are to understand the mediaeval political 
principles, we must now consider the nature of law, not merely 
in its relation to justice, but also with regard to its source. 

To the people of the Middle Ages the positive law was 
primarily and fundamentally the custom of the community — 
that is, the expression of the habit of life of the community ; it 
was not properly something deliberately or consciously made. 
The earlier mediaeval codes, as everyone knows, are not acts 
of legislation, but records of custom, reMsed, no doubt, and 
modified from time to time by the ruler and Ms wise men, 
but not, properly speaking, made by them. The feudal laws 
in the same way were records of custom. The picturesque 
account of the origin of the laws of the Mngdom of Jerusalem, 
given by Jean d^Ibelin and PMMp of Hovara,® is no doubt 
literally unMstorical, but it represents admirably the mediaeval 
temper. Bracton asserts that English law was custom ; 
and wMle he seems to think that other countries used written 

^ Cf. vol. lii. pp. 32, 33. * Of. vol. vi. p. 136. 

* Cf. voLin.pp. 137, 138. * Cf. voL v. p. 32. 

* Cf. voi. iii. pp. 38, 67. ® Cf. vol. iii. pp. 43, 44. 
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laws, Ms great contemporary, Eeanmanoir, asserts in equally 
broad terms tbat ^^all pleas are determined by custom,” and 
that the King of France is bound to maintain them.^ 

When, therefore, we find that the first systematic Canonist, 
Gratian, begins his ^Decretnm ’ with the great generalisation 
that mankind is governed by two great systems of law, Katural 
Law and Custom, and in another place sets out the principle 
that, even when the law is made by some person or persons, it 
must be confirmed by the custom of those who live under it,^ 
we recognise that he is not expressing a merely individual 
opinion, but is putting into formal phrases the general Judg- 
ment of the Middle Ages. Law was not to them primarily 
the expression of the will of the ruler, but of the habit of 
life of the community. It is important to observe that even 
in the sixteenth century an English Jurist like St Germans 
looks upon custom as the normal source of English law, and 
that Statutes of Parliament are only added when the customs 
were not sufficient.® The truth is that to think of the medisBval 
king as making laws by his own personal authority is an 
absurdity. 

It is, however, true that at least from the ninth century we 
can see that the conception of definite and deliberate legislation 
begins to appear, and, wMle there was little development of 
tHs in the tenth and eleventh centuries, we can trace its 
gradual progress, and can see that wMle the conception of 
law as custom continued to be of great importance, the con- 
ception of law as being the expression of the rational and 
moral will of the supreme power in the community became 
more and more important. We say the rational and moral 
will, for there is no trace of any conception that the merely 
arbitrary or capricious will had any real place in law. This is 
the real meaning of the principle that the supreme authority 
in the community is always limited by the Divine and Katural 
laws. 

Law came, that is, to be thought of as the expression of 

^ Cf. vol. iii. p. 42. * Of. vol. vi. pp. 234-36. 

* Cf. vol. ii. pp. 98 and 155. 
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tlae -wil of tlie legislator. Who, then, was the legislator ! 
The : answer is that it was the whole community, and this 
was the necessary' consequence of the fact that law was 
custom before it was command. From the ninth century at 
least there can be no donbt about the normal conception of 
the Middle Ages. There are some words of Hincmar of Eheims, 
the most important ecclesiastical statesman of the ninth 
century, which express this very clearly. Kings, he says, 
have laws by which they mnst rule ; they have the capitu- 
laries of their ancestors, which were promulgated with the 
consent of their faithfnl men ; and this corresponds with the 
normal forms of legislation as we find them in the Oarolingian 
Capitularies.^ 

This is again the conception of the source of law as we 
find it in the twelfth and thirteenth centuries. Glanvill says 
that those are properly laws which are made by the king 
with the consent of the chief men (proceres). The Korman 
Snmma de Legibns says that laws are made by the prince 
and maintained by the people. Bracton lays it down that 
that has the force of law which has been determined by the 
counsel and consent of the great men, the approval of the 
whole commonwealth and the authority of the king ; and 
again, when the laws have been approved by the custom 
of those concerned and by the oath of the king they cannot 
be changed or annulled without the common consent of all 
those by whose counsel and consent they had been pro- 
mulgated.2 The meaning of this is illustrated by the formulas 
of legislation as we find them in the Empire, in France, in 
Castile, and in England in the thirteenth centnry.s 
In this volume we have seen that these conceptions con- 
tinued to be normally accepted in the fourteenth, fifteenth, 
and sixteenth centuries. Law was still primarily custom, 
but when it was made it was thought of as deriving its authority 
from the community. This is continually illustrated in the 
roceedings of the Cortes of Castile, and is expressed in theory, 
not only by an English Jurist like Fortescuo, but by one of 

i Cf- vol. i. pp. 233-39. ® Of. vol. v. pp. 61-63. 

® Of. vol. iii. pp. 46-48, and p. 69. 
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the greatest thinkers of the fifteenth century, Mcolas of Gusa. 
He thinks that the -wiser men should he elected to prepare 
the la-ws, but their -wisdom gives them no authority to impose 
these by coercion on other men ; this coercive po-sver can only 
be given by the agreement and consent of the community.^ 
Marsilius of Padua, no doubt, expresses this principle in sharper 
and more precise terms than -we generally find in northern 
writers, as -was indeed natural in one who -was thinking 
primarily in the terms of the Italian City Eepublics, but 
his principles were not substantially different from theirs. 
It would be difficult to find a better expression of the general 
principles of these centuries than in the words of Sir Thomas 
Smith, a man of great pubUe experience and a minister of the 
Crown under Elizabeth : “ When one person beareth the rule, 
they defines that to be the estate of a king, who by succession 
or election commeth -with the good will of the people to the 
government, and doth administer the common wealth by the 
lawes of the same, and by equitie. . . . A tyrant they name 
him who by force commeth to the monarchy against the wiU 
of the people, breaketh lawes already made at his pleasure, 
maketh others -without the ad-vice and consent of the 
people/’ * 

It is no doubt true that in the later part of the sixteenth 
century these principles were often discussed in controversial 
terms by men like George Buchanan in Scotland and the 
writers of the Huguenot pamphlets, but in Hooker and 
Althusius and Mariana we find the same confidence and 
clearness expressed in large and profound terms. Hooker 
makes the same distinction as Mcolas of Cusa between the 
-wise men who should “ devise ” laws and. the authority of the 
community which alone can give them their “constraining 
force ” ; and of England he says, “ Which laws, being made 
amongst us, are not by any of us so taken or interpreted, as 
if they did receive their force from the power which the 
Prince doth communicate unto the Parliament, or to any 
other Court under him, but from power which the whole 
body of the Eealm, being naturally possessed -with, hath by 

» C£. vol. vi. p. 170. « Cf. vol. vi. pp. 326-27. 
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free and deliberate assent derived unto Mm that rnletli over 
tbeirij so far fortb as hath been declared.’’ ^ 

There is really no doubt that the norinai political jndgmentj 
whether practical or theoretical, of the Middle Ages and 
down to the end of the sixteenth century, was that the Positive 
Law was the expression of the will or consent of the whole 
community, including the king, and that the conception of 
writers like Bodin and Barclay that the king was the legis- 
lator, represented an intrusive and alien principle. Indeed it 
should be carefully observed that Bodin and Barclay them- 
selves recognised, and quite frankly, that while they thought 
that the King of France possessed an absolute power in legis- 
lation, it was difficult to find any other country of Central 
and Western Europe of which this could be said.^ 

We have so far dealt with the source of Law, but in order 
to appreciate correctly the meaning of the mediaeval con- 
ception of the supremacy of Law, we must take account of 
the normal principle of the Middle Ages, that the Law was 
supreme over every member of the community, including 
the king. 

We have dealt with tMs in relation to Feudalism in the 
third volume of this work, and in more general terms in the 
fifth volume.® Professor Gaushof of Ghent has indeed brought 
forward strong reasons to show that the prefeudal king was, at 
least in civil matters, subject to the judgment of the court, 
like other men ; ^ and this confirms our judgment that we 
are dealing with a general principle of mediseval civilisation. 

That this continued to be the normal political judgment 
of Central and Western Europe from the beginning of the 
fourteenth century till the end of the sixteenth is clear. 
We must not recapitulate what we have said in this volume, 
but W6 may draw attention to some of the clearest examples 
of this. 

^ Cf. vol. vi. p. 356-67. sue la Competence des Conrs Ffiodales 

® Cf. vol. vi. pp. 425*26, pp. 449-60. en France (in * Melanges d’histoire 

* Cf. voi. iii. part i. chap. 4 ; part ii. oSerts a Henri Pirenne *). Cf. vol. v* 

©hap. 6 ; vol. v. part i. chap. 7, p. III. 

* Professor F. L. Gaaishof, Note 
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TsTot hi'-n y perliaps is more significant . than the continnai 
and emphatic protests of the Oortes, of Castile and Leon 
against the attempts of the kings to override the laws hy the 
issue of special briefs containing non-obstante ” clauses, or 
referring to their certain knowledge or absolnte authority ; 
nothing could be more significant except the answers of the 
Kings Jnan I. and Jnan II., and the replies made by Queen 
Juana with regard to Pragmatics issued without the con- 
sent of Oortes, and by the Emperor Charles V., about cartas 
de snspencion de pleytos.’^ ^ 

Perhaps, however, even more significant of the principle of 
these centuries is the treatment of the relation of the King 
of France to the law and the Courts of Law hy De Seyssel 
in the ^ Grant Monarchie de France.^ De Seyssel had been for 
many years in the service of the French Crown, and it is 
therefore the more noteworthy that he should have looked 
upon it as the best of all monarchies beoanse it was neither 
completely absolute nor too much restrained : it was restrained 
by the Law and the Parlemens.^^ We have pointed out that 
MachiaveUi in his ‘ Discourses ^ on Livy expressed the same 
judgment.^ And most remarkable is it that Budd, who set 
out the doctrine of the absolnte monarchy in France in the 
most extravagant terms, should have at the same time felt 
compelled to draw attention to the fact that the French 
Kings submitted to the judgment of the Parliament of Paris ; ® 
and that Bodin should have contended that the judges should 
he permanent and irremovable, except by process of lawj 
because the kingdom should be governed by laws and not 
by the mere will of the prince,^ 

The principle of the Middle Ages is indeed admirably 
summed up by Hooker, after citing the words of Bracton, 

Eex non dehet esse sub homine, sed sub Deo et lege.^^ ^ I 
cannot choose but commend highly their wisdom by whom 
the foundations of this commonwealth have been laid ; 
wherein, though no manner person or cause he un-subject 

’ Of. voL vi. pp, 4, 133-36, 232, 

233. 

® Of. voi. vi. part iii. chap. 1. 


* Gf. vol. vi, p. 296. 

* Cf. vol. vi. pp. 381-83. 
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to the king^s power, yet so is the power of the king over all 
and in all limited, that unto all its proceedings the law itself 
is a rule. ■ The axioms of our royal government are these s 
Lex facit Eegem.’ The king’s grant of any favour made 
contrary to the law is void, ‘ Eex nihil potest, nisi quod Jure 
potest ’ ” (' EccL PoL’ VIII. 2, 13). 

It is time, however, that we should consider the political 
significance of the revived study of the Eoman Law in the 
Middle Ages. We are not indeed dealing with the general 
influence of this on mediaeval civilisation ; we are concerned 
with it only so far as it affected its political conceptions and 
principles. We have endeavoured in the second and fifth 
volumes of this work to set out some of the more important 
conceptions of the nature and source of Law as we find them 
in the great Bologna Civilians of the twelfth and thirteenth 
centuries, and we think that it is important to notice that 
these great Jurists were as clear and emphatic as the feudal 
lawyers and the political theorists in asserting that positive 
law was the formal expression of justice. Justice is the will 
to establish Aequitas, and laws flow from Justice as a stream 
from its source.^ They did not conceive of it as arbitrary, 
or as expressing the capricious will of the lawgiver. In this 
respect the Civilians represented the normal conception of 
the Mddle Ages. 

It is also most important to observe that the Civilians, 
following the tradition of the Jurists of the Digest, looked 
upon the community or people as the sole ultimate source of 
the positive law of the State. The people might grant this 
authority to the prince, might constitute him as legislator, 
but it was only in virtue of their grant that this or any other 
authority belonged to him. It is sometimes forgotten that 
when Ulpian said, Quod principi placuit, legis habet vigorem,” 
he added, ut pote cum lege regia, quae de imperio eius lata 
est, populus ei et in eum omne suum imperium et potestatem 
conferat.” ^ That wkich has pleased the prince has the 
force of law, but only because the people have given him 

^ Of. vol. ii. part i. chaps. 1 and 2. * ‘ Digest;/ I. 4, 1. 
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tMs: aiiffiority.' ■ What, if any,- importance this principle 'may 
have had. in the -ancient empire,, we are not competent to 
discnss,:'- :ta he remembered that this is the only 

theory of the immediate sonroe of the authority of the emperor 
which is known to the lawyers of the Bigest, and it was 
recognised in the Code, not only hy Theodosius and Valen- 
tinian, but also by Justinian MmseK.^ 

The Civilians down to the end of the sixteenth century not 
only recognised this, but, as we have seen, in a treatise ascribed 
by Professor Fitting to Irnerius, in one of the Glosses ascribed 
by Professor Besta to Irnerius, and in Bulgarus^ Commentary 
on the Digest, it is drawn out into the general principle that 
it is the “ Fniversitas or “ Populus,’^ or the magistrate qui 
obtinet vicem universitatis,^^ which is the source of all 
law.^ It seems to us important that this recognition by the 
Civilians, that all political authority was derived from the 
community, coincided with the normal judgment of the Middle 
Ages and confirmed it. 

It is, however, very different when we consider some other 
important elements in the tradition of the Boman Law as 
interpreted by the mediaeval Civilians. The Boman Law, as 
they knew it, was the law of the Empire, not of the Bepnblic, 
and while the jurisprudence of the Corpus Juris Oivilis ’V 
represented in fact a long development of juridical experience 
and of legal wisdom, in principle the emperor was the legis- 
lator. (We confess that we should have been glad to find 
some detailed historical criticism of the rescript of Theodosius 
and Valentinian Cod.’ 1. 14, 8) which deals with the process 
of legislation ; but it is also clear that Justinian looked upon 
the emperor as the sole legislator and the sole final interpreter 
of the laws Cod.’ 1. 14, 12),) 

The Boman emperor was then to the Bologna Civilians 
normally the legislator. We have indeed pointed out that 
there was a real and profound divergence among the Civilians 
of the tweffth and thirteenth centudos on the question whether 
the Boman people had transferred their authority to the 

1 * Code,* I. 14, 4 } I. 17, 1, 7. (Of. * Of. vol. ii. p. 67. 
vol. i. p. 69.) 
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emperor in sucli a sense , tliat they retained nothing and could 
reclaim nothing. This seems to have been the judgment of 
some of the hest-kno-wn Civilians of the twelfth and thirteenth 
centuries, of Irnerins, Placentinns, and Eoger ; hut, on the 
other hand, Azo, HngoMnns, and Odofridns maintained that 
the Eoman people had indeed given their authority to the 
emperor, hut they could reclaim it. Hngolinns indeed describes 
the emperor as a ‘^procurator at hoc,’' and they and John 
Bassianns were agreed that the custom of the Boman people 
still retained its legislative authority.^ In the fourteenth 
century the Civilians were aware of the controversy, and 
inclined to the view that the custom of the Eoman people 
stiU retained its authority ; this seems donbtfxd in the 
fifteenth century, but one Civilian, Christophorns Porcius, 
stoutly maintained an opinion similar to that of Azo and 
Hngolinus.® 

This is indeed interesting and important, hut at the same 
time, even to those Civilians who thought that the custom 
of the Eoman people retained its authority in making and 
unmaking law, and that it might reclaim its general legislative 
authority, the emperor was normally the legislator. 

This conception was wholly alien to the principles of the 
Middle Ages, from Hinemar of Bheims in the ninth century 
to Hooker in the sixteenth. 

More important still was the question of the subordination 
of the prince to the Law. What the real doctrine of the Eoman 
Jurists had been we do not pretend to determine, but Ulpian 
had in one place said that the prince was “ legibus solutus ” 
(‘ Dig.’ I. 3, 31), while Bracton said that the king was under 
God and the Law.® The mediseval Civilians were, it seems to 
us, often gravely perplexed as to the real meaning of IJlpian’s 
words, for it was difficult to reconcile these with the words of 
Theodosius and Valentmian, ‘‘Digna vox, &c.,” and they 
were apparently contradicted by the rescripts of the same 

1 Of. vol. ii. pp. 60-66. * Bracton, * De Legibus/ I, 8, 5. 

® Of. voi. vi, part i. ohap. 2 ; pai-t ii* (Of. vol. iii. p. 67.) 



516 


CONCLUSION. 


'[PABT, V. 


emperor Ood.^ I. 19, 7) and of Anastasins {* Cod.^ I. 22, 6), 
whieli commanded the magistrate to ignore any imperial 
rescript or Pragmatic Sanction which was contrary to the Law 
and the pnhlic service. In the fourteenth century, however, 
while Bartolns uses such phrases as that it is ^^ aeqmim et 
digmim ’’ that the prince should obey the Law, this is of 
his own free will and not ^^de necessitate,’’ Baldns speaks 
of a supreme and absolute authority in the prince which is 
not nnder the law, as contrasted with his ordinary authority, 
which is subject to it; and as Jason de Mayno, writing in 
the later fifteenth century, reports, Baldus had in another 
place said that the Pope and the prince can do anything, 
supra ins et contra ius et extra ins.” ^ 

It is true that some of the Prench Civilians of the sixteenth 
century, under the influence probably of Alciatus of Milan 
and Bourges, and especially the great Cujas, felt that this was 
a dangerous doctrine, and set out in various terms what seemed 
to them the necessary correction of this interpretation of the 
words that the prince was ^Megibus solutus.” We have 
dealt with this in detail, and here we need only recall that 
Cujas maintained that these words could only refer to those 
laws upon which Llpian was in this passage Dig.’ I. 3, 31) 
commenting, and that the prince was not free from many 
others, especially if they had sworn to observe them. What 
the French Civilians thns contended was also maintained by 
Zasius of Freiburg ^ and by Althusius.® 

On the other hand, we can see that this doctrine that the 
king was above the law was held by some in the sixteenth 
century. It was stated or implied in the words of the Presi- 
dent of the Parliament of Paris in 1527, and of Michel 
L’Hdpital;* it was asserted in somewhat ludicrous terms by 
Bude in Ms ^ Annotations on the Pandects.’ ® This power 
seems at times to be attributed by Bodin to the King of France, 
in whom the Maiestas resides, while at other times he seems 
to express a different view.® It is asserted dogmatically by 

* Cf. .vol. vL: pp, 

* Gf. vol. vi, pp. 293-96. 

* Gf. voi. #7. ^ 


^ Of. voL vi. pp. 19, 20, 149. 

* Cf. vol. vi. part iii. chap. 6. 
® Cf. vol. vi. p. 369. 
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Peter Gregory of ■■ Toulouse/ and Barclay appeals rather 
reoMessly to the most emtueut Civilians of the fourteenth and 
fifteenth centuries as holding that the Pope and the princey 
when acting ex certa scientia/’ can do anything, supra ius 
et contra ius et extra ius,’’ ^ 

We do not indeed suggest that the development of the 
conception that the prince was above the law was due 
entirely to the influence of the Eoman jurisprudence, but 
we think that it is clear that it was related to it, and we 
think that such phrases as those which we have just quoted 
illustrate the growth of this influence, for these men were no 
longer merely commenting upon and endeavouring to interpret 
the Corpus Juris Civilis ” as the mediaeval Civilians had done, 
but they were applying principles drawn from this to the actual 
constitutional and legal conditions of the Western kingdoms. 

The truth is that this was an innovation, and a somewhat 
barbarons innovation, for the snpremacy of the law over all 
persons is perhaps almost the most essential characteristic 
of a rational social order, and mediseval political theory 
had always maintained it. We have thus felt compelled to 
recognise that the influence of Eoman Law, great and useful 
as it was in other aspects of life, was in some respects mis- 
chievous and retrograde. The feudal system had its grave 
defects : it tended always towards the anarchy of the noble 
class, that anarchy which Machiavelli spoke of in a passage 
to which we have referred, in which he said that the very 
existence of a noble class (“ gentiluomini,” meaning by these 
a feudal territorial nobility) made a vivere politico ” almost 
impossible.® 

It is perfectly true that the absolute monarchies of 
the seventeenth and eighteenth centuries represented the 
necessity of controlling this aristocratic anarchy, but that 
can hardly justify before history the attempt to control it 
by the anarchical autocracy of an absolute king. 

There was indeed another element in the political conceptions 

1 Of. vol. vi. p. 443. * Of. vol. vi. p. 260» note 3. 

* Of. vol, vi, pp. 447, 448. 
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of tlie sixteoEtli coBtury whose' infiiieBce was paralel to, that 
of the Bomaa Ijaw, aS' we have. Jnst beea dealiag with it; 
that iSj 'the^ coaceptioa of the king as heiag the vicar of God 
in snch;a sense that he was above .all hamaa aathorityj, that 
resistance even to his unjust and illegal actions and com- 
mands was resistance to God Himself, This conception^ as 
has been well pointed out by Professor A. Kern in his admir- 
able work, ‘ Gottesgnaden und Widerstandsrecht im Mttel- 
alter,’ had grown out of various elements in the earlier 
Middle Ages, but in the political literature with which we 
have been concerned, it was derived almost wholly from some 
of the Christian Fathers, and especially from St Gregory the 
Great, who drew it from certain parts of the Old Testament 
and the conception of the Lord^s Anointed.^’ 

The authority of Gregory the Great was naturally so strong 
that in the ninth century we find even Hincmar of Eheims 
sometimes citing his words, and a Church Court threatening 
those guilty of rebellion with excommunication.^ In the 
stormy times of the great conflict between Hildebrand and 
Henry IV, we find not only Henry lY. but some of the clergy 
maintaining that the king could be judged by God only, 
and Wenrich of Trier and the author of the treatise ^Be 
XJnitate Ecclesiae Conservanda^ (Walther of Kaumburg) appeal- 
ing to the authority of Gregory the Great, and Gregory 
of Catino maintaming that it was God only who could take 
away the authority of the king.^ 

Practically, however, the conception of Gregory the Great 
was overpowered by the principle that political authority 
was foxmded upon justice and law, and the distinction between 
the king and the tyrant. If Manegold and John of Salisbury 
maintain this in the sharpest terms,® it must be remembered 
that it was St Thomas Aquinas himself, as we have seen, 
who declared that while sedition was a mortal sin, resistance 
to the unjust rule of a tyrant was not sedition.^ These 
are the principles of the political literature of the fourteenth 

* Of. vol. V, p. 92. 


1 Cf. voL i. pp. 217-18. 

* Cf. vol. iii. part ii, chap. 4. 
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md. fifteen til centuries. Only very rarely, as in Wyolitte, in the 
proceedings of the Cortes of Olmedo in 1445, and in a treatise 
of .Eneas SyMns (afterwards Pope Pins II.) do we ^find tMs 
appeal to tlie antliority of God as forbidding all resistance to 
tbe king, for be was tbe vicar of God.^ 

It was not tin tbe sixteenth century that this conception 
bad any real importance in political tbougbt, and we have 
treated it in some detail in this volume, first in Lutber and 
Tyndale in tbe earlier part of tbe century, ^ and again in 
some later writers, especially Bilson, James L, Peter Gregory 
of Toulouse, and Barclay.® Lutber, however, after 1530 
abandoned this view, and admitted that it was tbe law and 
not tbe king wbicb was supreme,^ and tbe other writers who 
maintained this conception of tbe Divine Bight were 
unimportant, and their authority cannot be measured against 
that of Calvin and Hooker among the Protestants, or of the 
great Jesuits among the Catholics. How a manifestly fantastic 
conception such as this should have come to have some import- 
ance in the seventeenth century, it is not for us to say; perhaps 
the dreadful experience of the French Civil Wars, and the 
incompetent absurdities of the Fronde in France, and the 
dependence of the Anglican Church upon the Crown may 
serve to explain it in part. 

We are clear that, as in the conception of the prince 
and his absolute authority, which was derived by some 
Civilians from the Boman Law, we have here a merely 
intrusive conception, which was wholly alien to the rational 
and intelligible political tradition of the Middle Ages, that 
the law was supreme and not the prince. 

We turn back to a saner world than that of the absolute 
prince of some interpreters of the Boman Law, and of those 
who upheld the Divine Eight, and, curiously enough, we 
find it in the terms of a conception which has sometimes 

1 Cf. vol. vi. p. 54, and part ii. * Of. vol. vi. part iv. chap. 3 (pp. 
chap- 4. 430-50), 

® Cf. voL vi. part iii. chap. 4. * Cf. vol. vi. pp. 280-86. 
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been tbongM merely antiquarian a even irrationalj that 
is, in the principle of the contractual relation between the 
ruler and the ruled. 

Whatever we may think of it, this was, next to the prin- 
ciple of the supremacy of law, perhaps the most important 
of all the political conceptions of the Middle Ages. We need 
hardly again point out that we do not mean that unhistorical 
and unscientific conception of a contract by which men had 
formed themselves into political societies. It may be said 
that this was implied in the Stoic theory of the conventional 
nature of political iustitutions, but it had no real place in 
mediaeval thought, though there may be occasional traces 
of it. It was not till the seventeenth and eighteenth cen- 
turies that it became the fashionable, if only hypothetical, 
starting-point of political theory. 

The principle of the contract between the ruler and the 
ruled was, on the other hand, the general assumption of an 
mediaeval political theory, and it was upon this that there 
were built up the principles of the nature and limitations of 
the authority of the prince. 

This conception indeed, so far from beiug merely abstract, 
was founded upon certain conditions of political authority 
which found a definite expression in the coronation cere- 
monies of Western Europe at least from the eighth century— 
that is, in the mutual oaths of the prince and the people. 
It is indeed a little strange that some writers should not have 
observed that in the ninth century these principles of mutual 
obligation were not only a part of the “ recognition ’’ of the 
prince, but that continual appeal was made to them as deter- 
mining the nature of the relations of prince and people.^ 
For in these mutual oaths the prince swore to maintain not 
only abstract justice, but the concrete law, and the people 
swore to obey the prince. This was indeed an intelligible 
and practical conception of the relations of ruler and ruled ; 
indeed it was only another form of the principle that the law 
was supreme. The contractual conception then goes back to 
the earlier Middle Ages, but it continued to find expression 

^ Of. vol. i. chap. 20. 
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througlioiit tliem in tlie importance attached to the coronation 
oaths* 

There caHj however, be no doubt that this was, immensely 
strengthened by the development of the feudal system. For, 
as we have endeavoured to make plain in the third volume 
of this work — ^while there are elements in the feudal relation, 
especially as set out in the poetical literature, of a purely 
personal nature, implying an almost complete and uncon- 
ditional loyalty of the vassal to his lord— when we examine 
the Juridical literature of feudalism, it is the contractual 
conception of the mutual obligations of lord and vassal which 
we fnd to be dominant. Even that well-known passage in 
the letters of Fulhert of Ghartres which sets out the obliga- 
tions of the vassal in comprehensive terms, concludes by 
saying that the lord must also fulfil the same obligations to 
his vassal. And the structure of feudal society provided 
the methods by which this should be enforced, for in case 
of a dispute between the lord and vassal, the determination 
belonged to the Court which was composed of all the vassals 
and not to the lord.^ 

The conception of the contractual relation between the 
prince and the community may he expressed in sharper terms 
by Manegold than by others, but in substance he represents 
the normal mode of mediaeval political thought, that the 
prince is hound to the community by his obligation to 
obey the law, and that the tyrant — ^that is, as John of 
Salisbury especially puts it, the prince who ignores or 
defies the law — ^has forfeited all claim to anthority.^ 

When therefore Marsilius of Padna laid special stress upon 
the principle that it was the community which was the source 
of ail positive law, that it was from the community that the 
ruler (pars principans) received his authority, and that the 
community which had given this authority could also with- 
draw it, if he violated the law, he was implicitly asserting 
the doctrine of the contract.® 

There is therefore nothing to surprise us when we find 

^ Of. vol. iii. part i. chaps. 1, 2, 3. 4. and 6. 

^ Of. esp. vol. iii, part ii. chaps, 5 • Vol. vi, pp. 8 ff., 40 
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that in the later sixteenth century the . principle of a contract 
between the prince and the community j as expressing the 
condition on which , authority was granted to hiniy should be 
reaffirmed not only by controversialists, but by the most 
careful and restrained political thinkers. 

It is particularly interesting to find that in the ^ Apologie ^ 
of William of Orange the conception of the contract is stated 
under the terms of the conditions on which Philip II. held 
Ms power in the STetherlands ; the oath which he took before 
they swore obedience to him, and the right of his vassals to 
enforce these conditions npon him, under the terms of feudal 
law. George Buchanan asserts roundly against Maitland, 
who urged that subjects are bound by their oath of obedience 
to the king, that kings are hound by their promise to administer 
the law, and that there is therefore a mutual contract ’’ 
between the king and the citizens. The ^ Broit des Magistrats ^ 
maintains that the people had only surrendered their Mberty 
to the king on certain conditions, and that, if these were 
violated, they had the right to withdraw the authority which 
they had granted. The ^ Vindiciae Contra Tyraimos ’ sets 
out the principle of a foedus ’’ between king and people. 
It was the people who created the king on the condition 
that he should rule justly and according to the law, and the 
people and those who are responsible for their protection 
have the right to enforce this; and it maintains that a 
pactum^’ of this kind was part of the constitution, not 
only of the empire and other elective monarchies, but also 
of the great hereditary monarchies like Prance, Spain, and 
England, and was embodied in the coronation oaths. Hooker, 
with characteristic breadth of judgment, observes that the 
nature of this “ compact ’’ is to be determined not by a 
search for ^Hhe articles only of compact at the first 
beginning, which for the most part are either clean worn 
out of knowledge, or else known unto very few, but whatso- 
ever hath been after in free and voluntary manner con- 
descended unto, whether by express consent, whereof positive 
laws are witnesses, or else by silent allowance famously 
notified through custom reaching beyond the memory of man.^^ 
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Ifc, is tlie whole body of the public laws of the community 
which constitutes the terms of the contract. ' Althnsins, like 
the, author of the ^ Tindiciae,’ maintains that the contract 
between the Chief Magistrate and the community was a 
part of the constitutional system in almost all modem king- 
doms, whether elective or hereditary, and he relates it to the 
form of the mutual oaths of kings and subjects ; and, in still 
more general terms, he declares that no kingdom, no common- 
wealth was ever created without a mutual contract between the 
prince and his future subjects, which was to be religiously 
kept by both, and that if this were violated the authority 
founded upon it would fall to the ground.^ 

Finally, we must also recognise that in the political structure 
of the Middle Ages there was always implicit, and sometimes 
expressed, the principle that the best form of government 
was that in which ail the members of the political community 
had their share. St Thomas Aquinas said that in his Judg- 
ment, in a good form of government it was in the first place 
important that all should have some share in authority ; 
this tends to the peace of the community, for all men 
will love and maintain such an order; and he found 
this in a monarchy in which one should rule “secundum 
virtutem,” and under him others, also ruling “ secundum 
virtutem,^’ and yet the authority would belong to all, for 
they may be elected from ah, and are elected by aU. Such 
a constitution, he continues, combines the character of a 
monarchy, an aristocracy, and a democracy. St Thomas 
claimed to derive this from Aristotle, and he found an example 
of it in the constitution established by Moses for the people of 
Israel.^ 

St Thomas then clearly thought that the mixed constitution, 
in which the authority of the whole community — ^king, nobles, 
and people — ^was represented, would be the best form of 
government. How far he was conscious that this corresponded 

^ Cf. vol. vi. part; iv. chap. 2, Theological 1. 2, 105, 1. {Of. vol. v. 
sect. 4. p. 94.) 

® St Thomas Aqtiinas, ‘ Summa 
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with tlL€ development of the representative system which was 
taking place in Ms time we cannot say, hnt he thought of the 
mixed government as superior to all the simple forms, and 
he fonnd the essence of this in the elective and representative 
method. 

We have often said that it was the supremacy of justice and 
law which was the fundamental principle of Mediseval Political 
Theory, but we must now put beside tMs the principle that, 
subject to the final authority of justice and the divine and 
natural laws, it was the community which was supreme— 
the community which included the king, the nobles, and the 
people. This was the principle out of which the representative 
system grew. 

It is a rather curious incompetence of judgment wMch sees 
in the words of Edward I.’s summons of the bishops to the 
Parliament of 1295, “ quod omnes tangit, ab omnibus appro- 
betur,^^ nothing but the rhetorical use of an incidental 
phrase in the Corpus Juris Civilis.’’ What it meant to those 
who drafted the summons is quite immaterial ; the fact is 
that it expressed the development of the political self-con- 
sciousness of the community. Implicit indeed it had always 
been in the authority which lay behind the custom and law 
of the community, but in the later centuries of the Middle 
Ages it found for itself a new form in the representative 
system. 

The Huguenot pamphlets of the sixteenth century may 
express this conception of the supremacy of the community 
in extravagant terms, but they were saying nothing more 
than Mariana said in Spain and than Hooker said in England : 

In kingdoms, therefore, of this quality the highest governor 
hath indeed universal dominion, but with dependence upon 
that whole entire body, over the several parts of wMch he hath 
dominion ; so that it standeth for an axiom in this ease. The 
king is ‘ maior singulis, universis minor- i 

It was the supreme power of the community which, in the 
judgment of the most important political writers of the 

^ CSf. vol. vi, pajrt iv. chap, 2, sect. 2. 
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gixteentli century, found its embodiment in tbe Diet of tlie 
Empire, in tbe Cortes of Spain, in the States General: , of 
France, and in tbe Parliament of England. 

It is in tbe Parliament,* says Sir Tbomas Smitb, that tbe 
wbole absolute power resides, for there are present the king, 
the nobles, the commons, and the clergy are represented by 
the bishops. The Hngnenot writers demanded the restoration 
of the Estates to that place which they had held till some of 
the French kings had desired to rule absolntely and tmcon- 
trolled, and Boncher, representing the Catholic League, said 
that the Maiestas ’’ was embodied in the Estates. Mariana 
in Spain contemptuously repudiated the contention that the 
authority of the king was equal to that of the Cortes. Hooker 
says, The Parliament of England, together with the con- 
vocation aimexed thereunto, is that whereupon the very essence 
of all government within this realm doth depend ; it is even 
the body of the whole realm ; it consisteth of the king and of 
all that within this realm are subject to hhn ; for they are 
aU there present, either in person or by such as they volun- 
tarily have derived their very personal right unto.” And 
Aithusius expresses the principle of the authority of these 
representative assemblies when he says that it is by such 
Councils that the liberty of the people is preserved, and 
that the public administrators ” are taught that the 
people — ^that is, the universal community — ^is their lord.^ 
The representative system was then the form of the prin- 
ciple of the supremacy of the community, of the whole 
community, including the king, the nobles, and the 
commons. 

We are not here dealing with the developments of the 
seventeenth and eighteenth centuries, with the conditions or 
circumstances which brought about the conflicts between 
the monarchy and the community, whether in England or in 
the continental countries. We are in this work concerned 
with the development of the principles of political civilisation 
in the Middle Ages, and we think that it is true to say that 


1 Of. vol. vi. p, 368, and part iv. chap. & 
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in, these we ^'s only principles of profound and 

permanent value, but also that the moral and political genius 
of the ' Wester nations was making its way tbrongb .immense 
difflcnlties,; and tbrongb what often seems an intolerable 
confusion, to. rationar and intelligible ends, to some kind of 
reconciliation of the principles of liberty and authority* 
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2 L 
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St Isidore, and St Gregory the 
Great, 80. 

Two kinds of tyrants, “ ©x defectu 
tituli,” and “ ©x parte exercitus,’* 
81. 

‘De Guelfis et Gebellinis,* tyrant 
may rightfully be deposed ; 
cites St Thomas Aquinas that 
it is not sedition to overthrow 
the tyrant, 81, 87. 

Repudiates the contention of 
Jo, Butrigarius, that prince 
could take a man’s property 
without cause, 85. 

‘ Comm, on Digest ’ cites William 
of Cuneo and Cynus as saying 
that Roman people could revoke 
the authority given to the 
emperor, 87. 

Cited by Jason d© Mayno as 
saying that when prince acts 
“ ex certa scientia ” he removes 
all legal obstacles, 149. 

Boaufremont, M. de — 

Address of nobles to king at States 
General of Orleans, 1576, his 
ancestors had always called the 
Estates when it was necessary 
to set things in order, 476. 

“ Bekenntniss, Unterricht und Ver- 
manung der Christlichen Kirchen zu 
Magdeburg 


The inferior .. public ^ authorities 
may rightly defend their sub- 
jects against the attacks of the 
higher authority on their religion, 
286, 287. 

Subjects and superiors bound to 
each other by oaths, 286. 

An evil authority is an ordmanc© 
of the Devil, not of God, 286. 

This declaration cited by John 
Knox in 1561, 398. 

Bellarmine, Cardinal — 

Political authority normally not 
derived immediately from God, 
but “ mediant© hominum con- 
sensu,” 372. 

The Divine Law commands obed- 
ience to the king while he is 
king, but does not forbid his 
deposition for Just causes. 404. 

Belloy, Pierre de — 

Protests against doctrine that 
Henry of Navarre, as a heretic, 
could not be King of France, 440. 

The people cannot control the 
actions of the king, for it is 
by the Divine Will that he 
holds the crown, whether he is 
good or bad, 441. 

Bertachinus — 

Custom and statute have equal 
authority, custom creates “Jus 
Commune,” and has ec[ual auth- 
ority with “ Privilegium ” of 
prince, 161. 

Emperor “ solutus legibus,” but 
not “ solutus moribus et 
ratione,” he is bound to main- 
tain the “ consuetudines,” 161. 

Prince cannot revoke his contract, 
166. 

Bilson, Thomas — 

Cites St Paul and St Peter as 
teaching that kings are appointed 
by God, and David’s submissive 
conduct to Saul, 430. 

People must not resist the king, 
430, 431. 

Servant can appeal to magistrate 
against his master, but subject 
has no refuge against the 
sovereign but God, 431. 

Admits that Protestants on Con- 
tinent contended that their Con- 
stitutions allowed resistance, 431. 

He seems to allow resistance in 
such cases, but in no case 
deposition of hereditary prince, 
432, 434. 

Blackwood, Adam — 

Absolute authority of kings of 
Scotland, France, England, Spain, 
Portugal, and many other 
countries, 436. 

People in these countries cannot 
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, be adniitted fco any share in the 
supreme authoi’ity, even if 
■ kings wished to do so, 435. 

The nature of monarchy is such 
that it cannot be divided or 
, shared, 435. 

Monarchy in Scotland founded 
by Kenneth on force, and the 
people therefore have no legal 
, rights, 435. 

Authority of the king analogous to 
those of father over his family, 
masters over their slaves, 436. 

Law has no authority over the 
king, 436. 

Not only persons but property of 
ail people are in the hands of the 
king, 437. 

Bodin, Jean— 

Definition of ** Respublica,” 418. 

Controlled by reason and power, 
418. 

Supreme authority has Maiestas,*” 
and is “ potestas iegibus soluta,” 
418. 

Supreme authority is subject to 
^‘lex divina,*’ “lex naturae,” 
and “ lex omnium gentium com- 
munis,” 419. 

Political authority rests on force. 
Aristotle and others were wrong 
when they thought that in the 
beginning kings received auth- 
ority on the ground of their 
justice, 420. 

Natural liberty is that of a man 
who, under God, rejects all 
authority but that of himself 
and right reason, 420. 

The citizen is one who is under 
the supreme authority of 
another, he has lost his natural 
liberty, 421. 

Contradicts the opinion of Aristotle 
that a man is not a citizen who 
does not share in “imperium,” 
421. 

The people can transfer its auth- 
ority, without limit, to one man, 
421. 

Prince who has complete power 
has “ Maiestas,” 421. 

Prince who is bound by laws, or 
holds authority only for a time, 
and has to render account to 
the people, has not “ Maiestas,” 
421. 

Prince should not swear to the 
laws, this destroys “Maiestas,” 
421, 422. 

Supreme authority is limited by 
contracts, 422. 

Prince not limited by custom, 422. 

“ Propiietas ” and “ Possessio ” 
belong to individual. Prince 


has only “ Iniperium ” over 
them, 423. 

There is no such thing as a “ mixed 
constitution.” Supreme power 
is indivisible, 424. 

The magistrate (inferior) must 
carry out the commands of the 
Prince (Maiestas), even against 
the laws, 424, 425. 

Rescript of Anastasius (Cod. T. 22, 
6) only applies when a rescript 
does not contain a derogating 
clause, 425. 

Repudiates interpretation of 1 Sam. 
viii. as a description of “iura 
maiestatis,” 425. 

Chief characteristic of “ Maiestas ” 
is to make laws without consent 
of superiors, equals, or inferiors, 
42f 

Admits that it was difficult to 
find a true, that is an absolute 
monarchy, 425, 426. 

Laws were made in Spain, England, 
and Empire by the Estates or 
Diet, 426. 

The Empire an aristocracy, 426. 

In France alone did Bodin find 
a sovereign and absolute mon- 
archy, 426. 

King of France did not swear to 
keep to laws, 426. 

There the prince’s commands have 
the force of law, 426. 

Ho lays stress on permanent tenure 
— ^.e., independence of judges, 
they are irremovable except by 
process of law, 383, 427. 

A precarious tenure by judges 
savours of tyranny, 383, 427. 

Kingdom should, as far as possible, 
be governed by law, not by the 
mere will of the prince, 383, 427. 

Great importance in France and 
Europe of the Estates, 486, 487. 

No taxation without consent of 
the Estates, 488. 

Absolute monarchy the best 
government, 427, 428. 

Supreme authority of the prince 
must not be shared with anyone, 
or “Maiestas imperii ” will give 
place to anarchy, 428. 

Any tyranny is better than 
domination by the people, 428. 

Boucher, J. — 

“ Maiestas ” remains with the 
people and is embodied in the 
Estates, 368. 

It is from the people, not from God 
only, that the king receives his 
authority, 368. 

The same principle embodied in 
constitutional systems of other 
European coxmtries, refers es- 
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g scially to Bmpir©, AmgoH, and 
ngland, 369. 

Cites deposition of Merovingian 
and Carolingian kings in France, 
of Kiehard 11,, and recently of 
King of Denmark, 369. 

Absence of constitutional forms in 
France due to recent tyrannical 
innovations of Louis XI., 369. 
Contractual relation between prince 
and people. Beiation to feudal 
law, 391. 

Bracton : cited by Hooker, 356, 357, 
378. 

Britten — 

Laws made by king with barons, 
court, and other members of his 
council, 7, 

King can only repeal laws with the 
consent of the same, 33. 

In cases where king is a party, 
court is judge, not king, 33, 
Buchanan, George — 

Kin g is subject to the law, 332, 333, 
491. 

The people acting through Parlia- 
ment is the le^slator, 332, 333, 
491. 

The many are wisor than the one, 
334. 

Interpretation of laws must not 
be left to king, 334. 

Kings of Scotland hereditary, but 
are created by the law and will 
of the people, just as much as 
elective kings, 366. 

There is a contract between king 
and people; it is void if king 
breaks it, 387. 

Defends resistance to, and de- 
position of, prince who abuses his 
power, 399. 

Authority of law greater than that 
of king, and authority of people 
greater than that of law ; they 
can therefore call him to account 
in greater matters as well as 
small, 400. 

Bud6, G.— 

Prineeps legibus solutus,” 294- 
296. 

Appeals to Aristotle on natural 
monarchy of king who is in- 
comparably superior to his 
subjects, 294. 

Absurd to impose laws upon such 
a man, 294, 295. 

Roman emperors, at least in 
Ulpian’s time, and kings of France 
have this quality, they are human 
Joves, 294, 295, 

No reason why laws should stand 
between prince and people, 295. 
Appeals to Romans xiii. 1, 295. 
Compares “ Curia in qua summa 


Jurisdictionis Gallica© . . . sita 
est’* with Roman Senate, 296. 

■ “ .Maiestas. ” of Roman people 
^ transferred to emperor by “ Lex 
Regia,” 296. 

This “Curia” (i.c.,: Parlement) 
declares prince’s Acta to be 
rata irritave,”. 296, 297. 

Princes, . though , .legibus ' soluti,*’ 
submitted themselves 'to . .the 
judgment of this Court, 296. 

Butrigarius, Jacobus- 

People had transferred their auth- 
ority to prince, and. could not 
make “ general ’’ laws,: 23, 146. 

People could revoke their grant, 
and could then make' any law, 

. ■ 2.3, 146. 

Braperor can take away a man’s 
property “ ex causa,” but not 
** sine causa,” but that is not 
because he has not authority, 
but because he had said that 
he.would not do it, 84. 

Butrigarius, Jo.: cited by Bartolus 
as saying that prince could take away 
a man’s property without cause, 86. 

Butrio, Antonius de — - 

Roman people cannot revoke the 
authority of the . emperor, for 
he receives .t.hat .from the Pope, 
147,. not© 2. , 

Roman people cannot make a 
“ universal law,” that belongs 
to the emperor, 147, note 2. 

Calvin, John — 

Defends reformers against charge 
of subversive doctrines, 263, 

Holy Scripture describes function 
and authority of magistrate as 
coining from God, 264. 

Cites David as example of sub- 
mission even to unjust rulers, 264. 

Ride of unquestioning submission 
only applies to private persons, 
265, 266. 

If they were aggrieved, they must 
turn to the magistrates, 265, 266, 

Such as Ephors, Tribunes, in 
modem times perhaps the Three 
Estates, 266. 

These are the guardians of the 
people, and are guilty of 
treachery if they do not defend 
them against the violence of 
kings, 266. 

Prefers a mixed government, of 
aristocracy and ‘^Politia ” ; this 
was wbat God gave to Israel, 
267. 

Without laws, there are no magis- 
trates ; without magistrates, no 
laws, 267. 

Repudiates the notion that the 



INBB3L 


633 


oHtica! laws of Moses are 
inding on the states, 267. 

Snbject to moral law, which is 
eternal law of jnstice ; every 
state can make its own laws, 268. 

Moral law of God is the testi- 
mony” of the^ natural law, 
which is written in men's hearts 
by God, 268. 

Principle of restraint of kings 
by proper authority illustrated 
in his letters, 269, 270. 

Commines, Philippe de — 

Taxation without consent of sub- 
jects is mere tyranny, 202. 

Neither king of France nor other 
kings had the right to do this, 
202 . 

Charles V. never claimed such a 
right, 202. 

His high opinion of the value of 
the States General, 214, 485. 

His contempt for those who 
opposed their meetings, 214, 215. 

Coimon, Francis — 

Primitive world ruled by kings, 
chosen for their virtue, and 
without fixed system of law, 301. 

When kings be^an to abuse their 
power, men ^posed restraints 
of law upon them, 301, 302. 

Cites Aristotle as saying that to 
obey the law is to obey God, 
to obey a man is to obey a wild 
beast, 302. 

Cites Demosthenes and Papinian 
as saying that law is an agree- 
ment of the whole “ Civitas,” 

302. 

In France it is the king’s authority 
which binds men by law, but 
his authority is drawn from 
consent of the people, 302. 

Prince does not need to take 
counsel when he legislates, 303. 

Contemptuously rejects the notion 
that law is superior to custom, 

303. 

Unjust law is not law at all, 303. 

If hereditary king becomes tyrant, 
he should be deposed, 303. 

The prince is not “ legibus sol- 
utus,” 303. 

Contract — 

Cynus discusses question whether 
emperor was bound by hds 
contracts made with city or 
province, 15, 16. 

Prince is bound by contracts 
made with city, Baldus, 19. 

Contracts belong to ** ius gentium,” 
Bartolus, 19. 

Contracts binding on prince and i 
his successor, Baldus, 20. I 

Contractual relations of ruler | 


and subject in Dauphin^ and 
Brian^on, 67-69. 

Contractual conception with re- 
gard to re^rents in Castile, 69, 70. 
Contracts binding on prince, in 
Civilians of fifteenth century, 
162-156. 

Prince bound by contract with 
people, Wesselius, 180. 

Prince bound by contracts, Al« 
ciatuB, 300. 

Political society formed by con- 
tract among members, Hooker 
and Aithusius, 354, 358. 
Contract between ruler and people, 
William of Orange, ‘ Apologie,’ 
383-385. 

The conditions of Philip H.’s 
authority with Netherlands, 
‘Apologie,’ 384. 

The mutual oaths between Philip 
H. and the people of the Nether- 
lands, ‘ Apologie;' 384. 

These conditions to be enforced 
by vassals, ‘ Apologia,’ 384, 385. 
Contract implied in Declaration 
to Diet of Empire, 1678, Ste. 
Aldegonde, 385- 

Assert^ in Articles of A^eement 
with Duke of Anjou m 1581, 

386. 

Asserted dogmatically by George 
Buchanan, 387. 

Contract void if violated by one 
party, Buchanan, 387. 

King only accepted on certain 
conditions; if these were violated, 
people had power to withdraw 
his power; reference to feudal 
law, ‘ Droit des Magistrats,’ 

387, 388. 

Reciprocal pacta and conditions 
between prince and people, 

* Archon eb Politie,’ 388. 
“Foedus” between king and 

people. Condition that king 
should govern justly; if king 
violates his power, people are 
free from all obligation to him, 

* Vindiciae,’ 388, 

A contract of the kind part of the 
constitution of almost all states, 

‘ Vindiciae,’ 389. 

Embodied in coronation oaths, 

‘ Vindiciae,* 389, 390. 

Mutual contract between king and 
people; if king violates them. 
Be ceases to be king, Boucher, 

391. 

Contract between king and people. 
Hooker, 392-394. 

Terms of this to be found not only 
in the begiiming, but in whole 
body of the laws, Hooker, 

392, 393. 
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No kmgdom or commonwealth 
ever created without a contract 
between prince and people, 

: .A!thusms,: 394, 305. 

The emperor boimd by his contract, 
refers to an oath of Maximilian 
that he would not obstruct the 
proceedings of the “ Kammer- 
Gericht,” Zasius, 323. 

Prince is bound b;;^ his contracts 
as much as private persons, 
Bodin, 422. 

When law of prince has passed 
into contract he is bound by it, 
this belongs to natural law, 
Peter Gregory, 443. 

Prince bound by his contracts, 
Albericus Gentilis, 463. 

Cbrtes of Castile and Leon^ — ■ 

Kings cannot annul the law 
without the consent of Cortes, 
Burgos and Bribiesca, 1370, 
1387, 4. 

Royal briefs contrary to custom 
or law to be disregarded, 6, 91. 

No “carta blanca’^ to be used 
by king, 66. 

No person to be injured or killed 
by king, till he has been judged 
according to “fuero ’’ and law, 
66, 91. 

Contractual conception in posi- 
tion of regents or Tutores — ^in 
minority of king, 69. 

Cortes meet frequently in four- 
teenth century, a normal part 
of government, especially during 
minority of king, 90. 

Protests against illegal taxation, 
91-93. 

Demand that some of its members 
should sit in king’s council, 95. 

Juan II. repudiates in 1431 the 
constitutional provisions of 
Bribiesca, but Cortes reaffirms 
them, 1440, 1442, 1451, 133-136, 

No taxation without consent of 
Cortes, 203-205. 

Cortes at Olmedo, 1446, affirms 
the “ Divine Right ” of kings, 
186-188. 

Protests against royal interference 
in elections of members, 207-209. 

Their place in all important 
aiffairs of kingdom, 209, 210. 

Summoned by Ferdinand and 
Isabella to provide for legislation, 
I486, 231, 462. 

No law could be made or revoked 
except in Cortes, 1506, 232, 463. 

Replies of crown to petition of 
Cortes, to bo registered and 
observed as law, 232, 233, 464. 

All “Cartas do suspenzyon” to be 
revoked, 1518, 1523, 233, 464. 


Frequent . meetings throughout 
sixteenth century, 462. 

Taxation, 465-468. 

Two members of Cortes to reside 
at Court till the provisions made 
bv Cortes were carried out, 1525, 
468. 

See also under Mariana. 

Coxirts and king — 

“ Curia ” superior to king, Fleta, 
30, 31. 

When king is a party, the 
court is judge, not the king, 
Britten, 33. 

King cannot bo judge in his own 
cause, * Mirror of Justices,’ 
34, 35. 

Bung can only proceed against 
anyone by process of law, 64-66. 

King of France subject to “ Parle- 
mens *’ in matters of distributive 
justice, De Seyssel, 221, 225, 

Maehiaevelli confirms this state- 
ment, 226. 

King of Franc© submitted to be 
judged by “ Parlemens,” Bud6, 
296. 

Private person could appeal to 
coui'ts of law in cases between 
himself and the king, Georg© 
Buchanan, 380. 

Courts of “ Parlement ’’ formerly 
m France, above the king, 
“ Remonstrance,” 380. 

“ Parlement ” of Paris set as 
judge for certain purposes be- 
tween king and private person, 

* Vindiciae,’ 381. 

Judges must be irremovable. 
Custom of removable judges 
savours of tyranny, Bodin, 382. 

Cowell, James — 

‘ Institutiones Juris Anglicani,’ 
1606, 464. 

Customs approved “ communi 
sponsion©,” 455. 

Statutes sanctioned by king and 
Parliament, 465. 

King can grant “ privilegia,” but 
only so far as they do not 
injure any third party, 465. 

* The Interpreter,’ 1607, 456. 

King above law by his absolute 
power, 465. 

He takes counsel with the Three 
Estates, but this is not “ of 
constrainte,” but of his own 
benignitie, or by reason of 
his oath at coronation, 465. 

In spite of coronation oath he 
may alter or suspend any law 
that seems hurtful to “ public 
©state,” 456. 

Parliament the highest authority. 
Cites Sir Thomas Smith, 456. 
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■ Bnt' king is above Parliament, or 

he is, not an absolute king, 4dd. 
Prerogative is the special • power 
of the king 'above' the ominary- 
course of the common , law, , 457. 
.By custom king .makes no law 
witho.ut consent . of ■ the Three 
. Estates, . 457. 

Whether this is of necessity or 
policy Cowell leaves, to Judgment 
of wiser men, but .king is absol- 
ute, 467. 

Subsides “assessed by Parlia- 
ment, and' granted ', by, the 
, commons,” 457. 

Some hold that the subsidie' is 
, granted by .subjects in considera- 
tion, .that whereas prince might 
make ' . laws of his , .absolute, 
power, he doth of favour admit 
' the consent of his subjects, 457. 
Cujas— 

■ Men. who are not ruled by law and 

, .custom '■ are ' not , a , ■■ ' “■ People,** 

. ^ and do not form a “ Bespubiica,** 

'■ '.'''mi. ■ 

' There, may be men who live like 
the beasts without government 
' of right 'reason which is '.the law 
"Of nature, 'but this may ''be stirred 
. , up. in them,,',3Il..' ■ 

“Jus,” made by “consensus *’ .or 

■ " ^ '“consuetudo ** 'Or^ by''" “ necessi- 

tas/* 312. 

“ Lex *’ is made by “ consensus ’* 

" of all m comm'unity,,' 312. 

“ Jus ** which is made by “ necessi- 
tas*’ is made by senate or prince. 
(Cites Big. L 2, 2, 9, and 11), 313. 
Custom, approved by reason, 
consent of all, and judgment 
of court, abrogates law which 
has ceased to be of use to the 
commonwealth, 314. 

No law is binding which is not 
approved by custom, 314. 

Tlie people had transferred its 
authority to the prince, or rather 
had shared it with liim, 315, 
Discussion of “ legibus solutus,’* 
315-318. 

The words apply properly only to 
“ leges caducariae,*’ such as 
“ Lex Julia et Papia ’* on which 
Ulpianiscommenting, 316, note2. 
This was not true with regard to 
many other laws, even if prince 
had not sworn obedience to 
them, much less if ho had done 
this, 316. 

“ Hodie,” the princes swear to the 
laws, and are not “ legibus 
poluti,** 316, note 2. 

Prince has power to make and 
unmake the laws, but is bound 


by them .so' long as they are ' 
laws, 316-v318. 

Prince has , “imperium *® . not 
“ dominium *’ . over , private 
property, 318.. 

Guneo,: Gulielmus, de— ' 

Cited .by Zabareila, , as mying . that 
pov-er of making custom xieither 
had ' been nor could be trans- 
ferred, to prince. ZabareUa does 
not agree, 164, 

Cited by Zabareha .as saying that 
Boman people could revoke' the 
'. authority ..given to .prince, 165, 

. ■ note.''3, ' .. 

Gunarus, ' Bishop of Louvain : 1 , Sam. 

■■ viii.' is a .statement 'Of the “ius 
regis”; if king acts thus, he sins 
gravely, but people must not resist, 

Cusa, Cardinal of — 

Laws should be made by those 
who are to be bound by them, 
“ Quod omnes tangit, ab omni- 
bus approban debet,” 136. 

Power of legislation derived by 
emperor from Boman people, 
and could be taken away by 
them, 137. 

All government founded upon 
election or agreement of subjects, 
169*171. 

This arises from Divine and natural 
law, 170. 

The wise men should rule and make 
laws, but they have no coercive 
authority except from the agree- 
ment of their subjects, 170. 

Prefers monarchy, but an elective 
one, 171. 

Diet of Empire, representative of 
the whole Empire, 215, 216, 

Custom — 

Discussion of authority of custom 
by Bartolus and Baldtis, 17-19. 

Prince must maintain its authority, 
Baldus (Super Feudis), 21. 

Custom makes and unmakes law, 
J. Faber, 22. 

Law must be confirmed by custom ; 
but if subjects are unreasonable 
legislator can coerce them. 
Archdeacon, 24. 

Local custom cannot create “lex 
communis,*’ but can citato muni- 
cipal law, if permitted by Pope 
or prince, Jo. Andreae, 25. 

Custom and law in Civilians and 
Canonists of fifteenth century, 
150-153. 

See under Gonnon, Duaren, Vigelius, 
Doneau, and Cujas for sixteenth 
century Civilians, 

Prince is superior to custom, 
Bodin, 423. 
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Cyiins (Oilio da Ksioia)— 

JPrinc© derives his power from the 
people, but ‘‘ imperiism ’’ fro 

Is aware of the conflict between 
older Civilians, about the con- 
tinuance of the legislative auth- 
ority of tho people, 14. 

Emperor bound “honestate,” not 
“ necessitate,” to observe the 
laws, 15. 

Cites Guido do Suza on binding 
nature of the contracts of the 
emperor with any city or baron, 
16. 

Princo cannot take away a man’s 
property without cause “de 
iure,” only “de facto,” 16, 86. 

Some Civilians say that Roman 
people could revoke the auth- 
ority given to the emperor, 14 
(note 1), 87. 

Decius, Philip : prince is botmd by his 
contract, 156. 

Diet of Empire; its legislative auth- 
ority, 7, 215, 216, 498. 

“ Divine Right ” — 

Theory of it in WycliiYe, 54. 

Theory of it in fifteenth century, 
185-191. 

Theory of it in early sixteenth 
century, 271-292, 

See under Luther, Melanchthon, 
Tyndale, Barnes, Bud6, Bilson, 
Cunems, Belloy, Peter Gregory, 
;^rclay. Albericus Gentilis. 

Doneau, H. — 

Law established by Roman people, 
for prince only has legislative 
power, because people have 
conferred it on him, 308. 

Seems to mean that laws still 
required consent of citizens, 308. 

Custom superior to law, if later, 
309. 

All men are under the law, even 
prince, though he is “legibus 
et solemnitatibus iuris solutus,” 
309. 

Rescripts of prince, which are 
contrary to laws and public 
interest, are to be ignored by 
the judges, though they contain 
non-obstante ” clause, unless 
they injure no one, 310. 

* Droit des Magistrate ’ — 

It is only detestable flatterers 
who tell the prince that he is 
not bound by the laws, 305, 306. 

Hu^enots appealed to public 
edicts as giving them the pro- 
tection of the laws, 306. 

Distinction between the “ Souver- 
ain ” and the “ Souverainet6,” 


former swears fidelity to the 
latter, 373, 374. 

Prince is, “ Souverain,” but is not 
above the laws, 374, 

There are oflicers of the Souver- 
ainet6,” whose function It is to 
restrain the Souverain,” 374, 
375, 409. 

The contract between king and the 
people, 387. 

Excellent results of authority of 
Parliament in England, 492. 

States General of France had 
formerly elected and deposed 
kings, 492. 

They had formerly controlled the 
appointment of the ministers 
of the crown, taxation, and the 
important affairs of the kingdom. 

This was no longer the case in 
France, but this was contrary 
to the ancient laws, 493. 

Duaren, Francois — 

Prince has power of making laws, 
but he contends that it is possible 
to believe that the people also 
retained or shared it, 304. 

CHistom overrides law, for laws 
must be approved by tho custom 
of those concerned, 306. 

Prince is legibus solutus,” but 
his rescripts contrary to law and 

J mblic interest are void, 306. 
us, William (Junior) — 

Temporal and spiritual rulers 
should obey the laws, 24. 

Princes should not make laws 
without consent of ” Probi,” nor 
Popes without cardinals, 24, 26. 
“Quod omnes tangit, ab omnibus 
approbetur,” 26. 

Edward n. and III.: terms of the 
coronation oath, 4. 

Egidius Colonna : suggested that king 
should rule according to his own will 
and laws that he had made, 10. 
Emperor : see under Prince. 

Engelbert of Admont — 

King even if he had obtained the 
kmgdom justly, if he misgovern 
the kingdom, is justly deposed, 
40, note 1. 

Authority of universal empire, 
does not imply continual inter- 
ference with laws and conditions 
of particular states (Ercole, 

‘ Da Bartolo all’ Althusio,’) 123. 

Faber, J. — 

Priuce derives his authority from 
God, but through the people, 22. 
People can depose prince foi 
proper cause, 22, 97. 
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Custom makes and unmakes law, 

22 . 

' Prince not bound to consult 
“Proceres** when making law, 
23. 

Prince can take away private 
property for a Just cause, 86. 

Ferrault, Jean — 

King of France has the same 
legislative power as Roman 
emperor, 297. 

Identides Lex Regia with Lex 
Saiica, — by it all authority was 
transferred to King of France, 
297. ' 

King of France can impose 
“ novum vectigal,” 297. 

FI©ta“*" 

Bling made by law, and is under it, 
7,30. 

Law made by king with consent of 
counts, 8. 

The king has two superiors, the law 
and his Curia, 31. 

Process of law against the king’s 
officers, 32. 

Fortescue, Sir John — 

“Dominium regale,** “dominium 
politicum,” “dominium politi- 
cum et regale,” 142, 172. 

Law made in England by king with 
the Three Estates, 142, 217. 

Judges bound to decide according 
to law, even if king cornniands 
the opposite, 142. 

Contrasts Roman law with its 
principle “Quod Principi 
placuit,’* and the “ Regimen 
Regale ” in France, with English 
constitution, 143, 173. 

All just authority derived from 
natural law, 172. 

Some English kings had tried to 
shake oS the “ iugum politicum,** 
174. 

Contrasts condition of pe^le in 
England with that in France, 

174, 175. 

French political conditions now, 
the results of war with England, 

175, 217. 

Neither St Louis nor his ancestors 
imposed taxes without the con- 
sent of the Three Estates, 175, 
217. 

Ganshof, F. L. ; pre-feudal Lord tmder 
the jurisdiction of the court, 36. 

Gerson, Jean — 

Law has no force unless approved 
“ moribus utentium,’* 140. 

King of France submits to judg- 
ment of “ Pariement,** 140, 163. 

King cannot slay any man except 
by process of law, 140, 163. 


King said to b© “ legibus solutus,*® 
but should imitate Jesus who 
submitted to the law, 141, 163, 

Origin of political society, in sin, 

158. 

Authority of the prince derived 
from community, and limited 
by obligation to community, 

159. 

Tyrant has lost ah right to 
authority, 1 60. 

Prefers mixed government, con- 
taining elements of monarchy, 
aristocracy and democracy, 161. 

All good governments are accord- 
ing to law, 162. 

Community has authority to de- 
pose a prince if he Is incorrigibie, 
163. 

Grassaille, Charles de, 298. 

Gregory, Peter — 

There is no such thing as a mixed 
government, 441. 

King of France is absolute, 442. 

1 Sam. viii. describes abuse of Royal 
authority, 443. 

But king is God’s idcar, and his 
power is absolute, 442. 

Repudiates opinion which he 
attributes to Aristotle that the 
prince who rules over an unwilling 
people is a tyrant, 442. 

Prmoe must obey laws of nature 
and God, 442. 

He is not bound by “ political ** 
and “ civil *’ laws, except for 
some fundamental laws like that 
of “ succession,” 443. 

Prince is bound by laws which 
have passed into contract, this 
belongs to natural law, 443. 

It is well for prince to take counsel, 
and he refers to Estates, 443. 

But he is not dependent on them, 
he can impose taxes without 
their consent, 444. 

Admits that deposition of some 
emperors by Popes was justi- 
fiable, and even that of Wen- 
ceslas may have been so, for 
empire was elective, 444. 

But hereditary monarch could not 
be deposed, 444, 445. 

Hooker, Richard — 

His conception of law derived from 
Aquinas, 351, 362. 

Political society required by eco- 
nomic needs, by mutual in- 
clination, and demands a com- 
mon order, 352. 

Law necessary to restrain men’s 
wickedness, 352, 353. 

Troubles of the present time not 
comparable with those of time 
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when there was no “ public 
regiment,” 353. 

Political authority not related to 
that of fathers of families, 353, 

Political authority derived from 
an agreement among men to 
set up “ Government Public,” 
363, 354. 

An opinion that there is a “ natural 
riglit in the noble, wise, and 
virtuous to govern,” biit the 
assent of the governed is 
necessary, 354. 

At first government was left to 
one man, but men soon found 
the evil of this, and came to 
laws, 364, 356. 

It is the function of the wise men 
to devise laws, but their coercive 
authority is derived only from 
the community, 356. 

“ Laws they are not, therefore, 
which public approbation hath 
not made so,” 365. 

The community may give its con- 
sent by representation “ as in 
Parliaments, &c.,” 365. 

Even an absolute king may receive 
authority from the community, 

356. 

There are different kinds of king- 
doms, but ” Happier that people 
where law is their king,” cites 
Bracton, “Bex . , . sub Deo et 
lege,’* 366. 

Commends England where “ Law 
itself is a rule,” cites Bracton, 
“ Lex facit Begem,” and “ Bex 
nihil potest, nisi quod iure 
potest,^’ 356, 367. 

Limitation of powers of English 
kings embodied in “ solemnities 
and rites of their inauguration,” 

357. 

Laws of England do not derive 
their force from the power which 
king has granted to Parliament, 
but from the realm, 357, 498. 

Political authority can only be 
granted by subjects, 370. 

Defends hereditary succession to 
kingship, but the hereditary 
right arises from “ origmal 
conveyance ” by the community, 
370, 371. 

Agreement or compact made 
between king and commiinity, 
391-394. 

" Original influence of power 
from the body into the king is 
the cause of the king’s de- 
pendency in power upon the 
body,” 392. 

The terms of this compact to 
be found not only in “ the 


articles of ^ compact at the first 
beginning,” but in the whole 
laws of the community, 392, 393. 

Does not approve of deposition of 
the ruler without his consent, 
but his power should be carefully 
limited, 406. 

Essence of all government in 
England is in Parliament, it is 
composed of the king and all 
the people through their repre- 
sentatives, 497. 

L’Hopital, Michel* — 

Condemns revolt against king 
however unjust, 416. 

Obedience to king more binding 
I than that duo to fathers, 416. 

Private property belongs to king, 
“ imperio non dominio,” 417, 

All are bound to obey the laws, 
except the king, 417. 

Speech about importance of States 
General, 473, 486. 

Speech on taxation at Estates of 
Blois, 1561, asks for financial 
help, 482. 

Hotman — 

Supreme authority in Merovingian 
and Carolingian times belonged 
to general assembly of the people 
which elected and cieposed kings, 
366, 491. 

States General decided on claim 
of Edward III. and Philip of 
Valois to French kingdom, 366. 

“ Conciie des Estats ” (Estates) 
retained in its own hand the 
“souverain authority du gouv- 
emement,” 373. 

Examples of importance of States 
General from 1302 to 1484, 491. 

Cites Commines on States General, 
491. 

Imola, Joannes de— 

Customs of the people have the 
force of law, for the Pope and 
the emperor permitted this, cites 
Decretal of Gregory IX., 160, 

Prince bound by contracts with 
his subjects, but “ naturaliter ” 
not “ civiiiter,” 154. 

James I, of England — 

“ The true law of free monarchies,” 
437-440. 

Function of monarchy is to main- 
tain justice and* judgment ; 
in coronation oath he swears to 
maintain religion, laws, and 
privileges of the people. 437. 

Subjects cannot shake off the yoke, 
even though king behaves as in 
1 Sam. viii., 437, 438, 

People must obey king as God’s 
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. lieutenant, withont resistance, 
43S., 

■ Parliaments cannot , make laws 
without ' consent of ' king, they 
only ask for them, 439. 

King, daily, „ makes statutes and 
ordinances without ad¥ice of 
Parliament, 439. 

Scotland and .England conquered 
■ by Fergus and William ; and they 
imposed laws on these countries, 
438. 

King the source of all laws, and has 
power of life and death over al) 
men, for he makes the laws, 439. 

He ..submits to law of his own free 
will, not as subject to it, 439. 

Repudiates the concept ion of a 
contract between king and 
people, as embodied m the 
coronation oath, 439, 440, 

If he breaks his promise there is 
no one to act aa Judge, 440. 

Jaso 1 de Majmo— 

Cites B^dus as saying that prince 
has “ plenitude potestatis,” 
what he wills “ ex certa seientia ** 
cannot be questioned, 149. 

Cites Baldus as saying that the 
Pope and the prince can do 
anything “supra ius, et contra 
ius et extra ius,” 149. 

Explains away the Rescript ^ of 
Theodosius and Vaientinian 
about “ Besoripta contra Jus,” 
he need only insert a “ non* 
obstante ” clause, 149. 

Cites Baldus as saying that it is 
sacrilegious to dispute the auth- 
ority of the prince, but lawful to 
discuss his intention, 150. 

Cites Baldus as saying that prince 
desires his acts “ regulari a 
justitia poli et fori,” 150. 

Prince is bound by his contracts, 
and hereditary prince by those 
of his predecessors, but not 
elective prince, 156, 
tTohn Major — 

Authority of king derived from 
community, 247. 

King is “ reguiariter ” over king- 
dom, 247, 248. 

Kingdom is “ oasualiter ” and 
“ virtualiter ** over him and 
can depose him, 248. 

In France and Scotland supreme 
power is in the people, authority 
of the king is honourable, but 
“ministerial,” 248, 249. 

The Three Estates direct the king, 
248. 

A free people can for reasonable 
cause alter the form of the 
Polity, 248. 


Juan I. of Castile— ' 

Complaint of Cortes .at 'Burgos, 
1379, that certain, persons pro- 
duced briefs; annidling ordin-. 
ances made in Cortes, 4, 5,: 
Eing’s reply seems evasive, 5. , ' . 

At Cortes of Bribiesca, 1387, 
Juan I. lays down that royal 
briefs contrary to law are to 
be disregarded, and that royal 
officers were not to seal briefs con- 
taining “ iion-obstant® clauses,” 


Juan JI. of Castile— 

Abrogates at Cortes of Palencia, 
1431, the constitutional pro- 
visions of Cortes of Bribiesca, 


133. 


Complaints at Valladolid, 1440 and 
1442, refer to “ non* obstante ” 
clauses, and such phrases as 
“ de cierta sabiduria, e poterio 
real absoluto ” as “exorbit- 
ancias,” king prohibits their 
use and renews the provisions 
of Bribiesca, 133, 134. 

Justice ; see under Law, 


King : see under Prince* 

Knox, John — 

Reformed preachers in Scotland 
declare, 1657, the right of the 
nobility and people to bridle 
the fury of princes in free 
kingdoms, 396, 397. 

Willook and Knox, 1557, declare 
that magistrates are God’s 
ordinance, but their power is 
limited by God’s Word, and by 
obligations to subjects, that they 
may be deposed for Just causes, 
8uid that the nobility and 
barons as “ born counsellors ” 
could depose the regent, 397. 

Knox declares to Mary Queen of 
Scots, 1561, that if princes 
exceed their bounds, subjects 
may resist, 398. 

Meeting of representatives of the 
General Assembly and of the 
Lords of the Council, 1564— 
discxission between Knox and 
Maitland, 398, 399. 

Discussion turns mainly on infor- 
pretation of Bom. xiiL, 398. 

Knox distinguishes between the 
Ordinance of God and the 

S erson in authority, 398. 

y a Just power is the ordinance 
of God, 398, 

The commonwealth should bridle 
corrupt affections of ignorant 
rulers, 398. 

Maitland appeals to the judgment 
of the reformers, Knox answers 
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by citing the * Bekenntniss ’ of 
the Magdeburg clergy (see Under 
** Bekeirntnisa ”), 398, 399. 

Law — 

Conception of the supremacy of 
law in the Middle Ages, 3, 129, 
133, 227, 326.363, 606. 

Law as the embodiment of 
Justice, 3, 305, 506. 

Boyal briefs contrary to law, 
null and void in Castile, 4, 6, 
133-135, 462-464. 

Laws made in Castile with advice 
of Cortes, 6, 6. 

Method of legislation in France in 
fourteenth century, 6, 7, 

Method of legislation in Empire in 
fourteenth century, 7, 

Method of legislation as described 
by Britten, Fleta, and ‘ IMirror 
of Justices,’ 7, 8. 

Ko “ Politia ” where law is not 
supreme, Marsilius, 9. 

** Populus,” “ univereitas civium,” 
or its “ valencior pars ” is 
source of law, Marsilius, 9. 

Meaning of “ valencior pars,” 
Marsilius, 9« 

Proceedings against persons or 
property only by process of law 
in France, Castile, and England 
in fourteenth century, 63-66. 

Violation of law by Bichard II,, 
alleged as justifying his de- 
position, 72. 

Laws should be made by those 
who are bound by them ** quod 
onmes tangit,” Cusa, 136. 

Legislative power given to em- 
peror by Boinan people and can 
be taken away by them, Cusa. 

137. 

Important ordinance of 1439 
made in France after repre- 
sentations from States General, 

138. 

Laws must be approved ** moribus 
utentium,” Gerson, 140, 

King of France cannot slay a man 
except bv process of law, Gerson 
and D’Ailly, 140, 141. 

King of France submitted to Judg- 
ment of Parlemont,” Gerson, 
140. 

Law in England made by king and 
Estates, Fortescue, 142. 

Judges in England must carry out 
the law, even against the king’s 
command, Fortescue, 142. 

•‘Dominium politicum et regale,” 
when, as in England, the king 
can only make laws with con- 
sent of Estates, Fortescue, 142. 

Source and authority of law in 


Civilians and Canonists of the 
fifteenth century, 144-159. 


Difference between “ Citra Mon* 
tani ” and “ Ditra Montani,” 
on question whether Boman 



Prince has authority to make 
laws, and without consulting 
the “ Periti ” or “ Proceres,^ 
Jason de Mayno and Pauius do 
Castro, 148. 

Prince not bound by law, Jason de 
Mayno cites Baldus as saying 
that Pope and prince can do 
anything “ supra ius, et contra 
ius, et extra ius,” 149. 

Custom and law, in fifteenth cen- 
tury Civilians and Canonists, 
150-152. 

Contracts of prince as law, 163-166. 
Kng under law and “ Parlemens ” 
in France, De Seyssel, 219-225, 
251. 

General theory of law in sixteenth 
century, St Germans, Soto, and 
Calvin, 227-230. 

Law as custom, St Germans, 234- 
236. 

Custom and law in France in 
sixteenth century, 237-239. 

No changes in laws and customs in 
Brittany without consent of the 
Estates of Brittany, 237. 

King of France above the law, 
speech of President of Parlia- 
ment of Paris, 1527, 239. 

Louis XII. forbids “ Parlement ” 
to pay any attention to dis- 
pensations he might give from 
Ordinance of Justice of 1499, 239. 
Supremacy of law related to 
liberty, Macbiavelli, 239, 

Law and prince, sea under Soto, 
Starkey, and Calvin, 

Law and prince in Civilians of 
sixteenth century, 293-326. 
Source and authority of law in 
later sixteenth century, 325-363. 
“Maiestas” is supreme authority 
above Positive Law, but subject 
to Laws of God, nature and 
nations, Bodin, 418, 419, 

Iiaw_ and right of resistance to 
prince, Luther and Melanchthon, 
280-287. 

See also under Prince and States 
General. 

Liberty — 

Must be protected in the con- 
stitution of the state, Machia- 
velli, 250. 

The people are better protectors of 
liberty than nobles, Machiavelli, 
260. 
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Liberty related to supremacy of 
law, Machiavelli, 261. 

Liberty protected by Great Parlia- 
ment, .Starkey, 261- 

Authority to make law resides in 
community, for men are by 
nature bom free, Suarez, 344. 

Liberty protected by representative 
assemolies, Althusius, 499, 600. 
Limited Monarchy-— 

De Seyssel, 219-225, 326. 

French monarchy neither com- 
pletely absolute, nor too much 
restrained, 220. 

French monarchy restrained by 
religion, “ la justice ” and “ la 
police,” 219-225, 

King of France subject to “ Parle- 
mens ” in respect of Dis- 
tributive justice,” 221. 

And virtually in criminal 
matters, 221. 

Judges are removable only par 
forfaituxe,” 222, 

If kings attempted to derogate 
from laws, they would not be 
obeyed, 223. 

The preheminences ” of each 
Estate, 223. 

The Great Council, its composition, 
223, 486. 

Excellence of French constitution, 
for king is under law and 
“ Parleraent,” 226, 26L 
Lupoid of Bebenbxir^ — 

People without king can elect one,39. 

Electors of emperor act as repre- 
sentatives of princes and people 
of Germany, 39. 

They act not as individuals, but 
as a “ collegium,” 39. 

Some great jurists maintain that 
Roman people can still make 
Iaw.s, for people are greater than 
prince, 40. 

People can for just cause depose 
the emperor, 40. 

By Roman people he means the 
whole community, including the 
princes and nobles as well as 
the others, 40. 

Luther — 

As.s 0 rts the theory of Divine 
Right,” and derives this from 
St Paul and St Peter, and 
like Gregory the Great from 
1 Sara.. 272. 

Coercive authority required by 
sin, 273-275. 

Elector of Saxony must not resist 
emperor, 275. 

League of reformed princes to 
defend themselves against the, 
emperor is contrary to God’s 
will, 276. 


Condemns resistance of peasants 
to ” Obrigkeit,” even to defend 
their religion, 276. 

His extreme and violent language 
against the peasants, 277. 

A fuller discussion of necessity of 
political obedience In ‘ Ob Knegs- 
ieute auch im Seligen Stand© 
sein kOnnen,’ 278, 279. 

Aware of constitutional tradition 
of the king’s oath, but sets it 
aside, 279. 

Chang© in 1630. Christian men 
must not resist the emperor, 
but Empire and ©lectors may 
depose him, 280, 281. 

Declaration of Torgau, 1530, by 
Luther and other German re- 
formers. The jurists had shown 
them that the law recognised the 
right of resistance, and they must 
accept the law, 281, 282. 

Formal statement to same ©jBfect by 
Luther, Melanchthon, and others 
in 1536, 282, note 1. 

Letter to Spengler, and ‘ War- 
nung an seine liebe Deutschen* 
to same ejSect in 1531, 283. 

Machiavelli, Nicolas — 

Excellence of French kingdom, where 
king is under law, and judged 
by Parlement, 226, 251. 

Aristotle’s definition of good and 
bad governments, 249. 

Good forms of government have 
tendency to turn into corrupt 
forms, and therefore wise 
founders of states endeavoured 
to create mixed forms, 249, 250, 

Protection of liberty among the 
most necessary functions of the 
state, 250. 

Better therefore that power should 
be in the hands of the people 
rather than the nobles, 250. 

Existence of a class of *‘gentil- 
uoraini” (nobles) incompatible 
with a “viver© politico,” 250, 
not© 3. 

Liberty related to supremacy of 
law, 261, 252. 

Liberty cannot be preserved or 
restored if the people are corrupt, 
252. 

The people are wiser, more prudent, 
loss variable than a prince, 253, 
264. 

Some ground for the saying, 
Vox Populi, vox Dei,” 253. 

Magdeburg, Declaration of Clergy of; 
see under “ Bekenntniss.” 

Maiestas — 

Transferred to prince by ” Lex 
Regia,” Bud5, 296. 
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Magistrates bomd by the civil 
laws of tlie kingdom and of the 
'**' Maiestas,** , Althnsius, ■ 359. 

Nature of Maiestas, “ potestas 
imperandi ■oniversalis,” which 
does not recognise an equal or 
superior, Althusius, 360. 

Does not belong to king or “ Opti- 
mates,” but to the whole 
commonwealth, Althusius, 361, 
362, 600. 

Kings receive investiture of sceptre 
and crown from those who 
represent the “ Maiestas ” of 
the people, “ Vindiciae,” 367. 

There must be in every political 
country some supreme power 
which makes laws and magis- 
trates and is subject to no laws, 
except those of God and natrire. 
This Bodin calls “ Maiestas,” 
372, 373, 418, 421, 422, 425. 

Maiestas belongs to whole people, 
cannot be transferred to one 
man, Althusius, 378, 379. 

Bodin repudiates 1 Sam. viii. as 
an interpretation of ‘‘iura 
maiestatis,” 425. 

Supreme authority of prince must 
not be shared with nobles or 
people, or “ Maiestas imperii ” 
will give place to anarchy, 
Bodin, 428. 

Majority — 

Meaning of “ valencior pars ” in 
Marsilius, 11. 

Series of monographs on the subject 
by E. Ruffini Avondo, 11, note 1. 

Mariana — 

Men driven into society by their 
weakness and crimes, 348. 

Earliest government that of kings 
without laws, 348. 

Laws made because men doubted 
justice and impartiality of prince, 

348. 

Law is reason drawn from the 
mind of God, and free from all 
changoableness, 348. 

Monarchy the best form of govern- 
ment when controlled by laws, 
the worst when free from that 
control, 349. 

Authority of king is drawn from 
the people, 349. 

Prince under law, or else a tyrant, 

349. 

Refers to justitia ” of Aragon, 
360, 494. 

Hereditary succession to be de- 
termined by law, any change 
must be made with consent of 
Cortes, 369, 494. 

Commonwealth may depose kings, 
369, 402, 403. 


The community is greater than. the 
king, 376. 

Only in barbarous countries have 
men given authority to prince 
without limitation, 376, 377, 495. 

Community has the right to resist 
and depose prince who abuses 
his power, 402, 403. 

Discussion of tyrannicide, 402-404. 

Authority of the community or 
the Estates greater than that of 
king, 494. 

Laments the fact that prelates and 
nobles are now omitted from 
Cortes ; suggests that this had 
been done to increase the power 
of the king, 496. 

Marsilius of Padua — 

Expresses in drastic terms the 
normal political conceptions of 
the Middle Ages, 9. 

No “ politia ” when the law is not 
supreme, Aristotle, 9. 

“ Populus ” is ** universitas 
civiura ” or its ** valencior pars ’* 
and is the legislator, 9. 

Meaning of valencior pars ” de- 
fined “ considerata quantitate 
personarum et qualitate in 
communitate ilia super quam 
lex fertur,” 10, 11. 

Conception of origin and forms of 
the State taken from Aristotle, 41. 

Meaning of “ Pars Principans,” 41. 
Pars Principans” derives its auth- 
ority solely from the election 
of the legislator, that is the 
**civium universitas,” not from 
any personal qualities, 41. 

The correction and deposition of 
the “ Principalis ” belong to 
the legislator, 41. 

Functions of “ Pars Principans ” 
are executive, 42. 

Question of one supreme authority 
in the world is not relevant to 
this treatise, 43. 

Method of correction of the 
‘^Principans,” judgment should 
be in accordance with law, ii 
possible, but if the offence is 
not provided for by law, then 
cause should be determined by 
the “ sententia ” of the legis- 
lator, 43. 

Masselin, Jean — 

Canon of Rouen and representative 
of the BaOIiage of Rouen at the 
States General of Tours, 1484, 

175. 

His “ Diarium ’ ’ of States General, 
176-179, 213,214, 

Mediaeval Political Theory — 

Its formal character, Natui'e and 
Convention, 605. 
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The supremacy of fastlce, and law 
, as the embodiment of it, 605- 

607 - " 

The source, of Positive Law. The 
„ custom of the eommtinity, 607, 
'608. 

Laws aS' the expression of the 
deliberate will of the community, 

608- 611. 

Laws supreme over the whole 
community, including the king 
or .prince, 611-613. 

Influence of the, revived study of 
the Roman law, 513-517, 

The theory of the “ Divine Bight,” 
617-619. 

The theory of the contract between 
the prince and the people, 619- 
623. 

The mixed constitution, 623-524. 

The supremacy of the com- 
munity, 624. 

The embodiment of this in the 
representative system, 624-626. 

Melanchthon, Philip — 

Agreement at first with Luther’s 
early opinion of the “ DHine 
Right,” 284. 

Joined Luther in Declaration of 
1636 that resistance to emperor 
was in certain cases lawful, 

284. 

Letter of 1639, 284. 

Declaration with Bngenliagen and 
others in 1646 that it was law- 
ful for the “ Stande ” to defend 
themselves, if empecor attacked 
them on account of their religion, 

285. 

Iietter o! 1646, on Rom. xiii. 1. 
Only a Just Power is an ** Or- 
dinance of God,” 286. 

Reference in the same letter to 
mutual obligations of lord and 
vassal in feudal law, 285. 

Resistance to unjust violence of the 
superior is lawful, for the Gospel 
does not annul the political 
order which is in accordance 
with the laws, 1669, 286. 

‘Mirror of Justices ’ — 

King subject to law, 8, 34. 
Parlementz ” should meet twice 
every year, 35. 

Laws to be made by king and his 
counts, not by king and his 
clerks, 35. 

King is not judge in cases of 
wrong done by the king to his 
subjects, these must be de- 
termined in “ Parlementz ” by 
his counts (comites), 34, 35. 

Mixed Government — 

Best government will be composed 
of monarchy, aristocracy, and 


timocracy, Gerson.and D’Ailly, 
161-164. 

Turrecremata takes,, from^ Aquinas 
the conception that the . best 
government is composed of 
these three elements, 168, 

Wise founders of states had 
■ endeavoured to .establish 'con- 
stitution which had '.something 
of monarchy, aristocracy, and 
democracy, fechiavelli, 249, 250. 

The most wise men approve a 
mixed, state to be best, 'Starkey, 
262. 

Calvin prefers an aristocracy, or a 
government composed ^ of an 
aristocracy and a politia,” 267. 

Men have judged a mixed state 
including king, nobles, and 
commons to be the best, Ponot, 
329. 

There is no such thing as a mixed 
constitution, it is simply a 
“ popularis status,” Bodin, 424. 

There are no mixed governments, 
Peter Gregory, 441. 

All governments are mixed, Al- 
thusius, 601, 

* Modus Tenendi Parliamentum * — 

Aids cannot be imposed without 
Parliament, 36, 

All important business should be 
brought before Parliament, 37. 

Parliament must not adjoiim till 
all petitions have been heard, 37. 

Molina, L. — 

Community entrusts authority to 
ruler, greater or less, according 
to its judgment? if the ruler 
exceeds this, ho acts tyrannically, 
341, 343. 

Function of king is to make laws, 
but question must be con- 
sidered whether the people 
gave him power to make laws 
only with their consent, or 
without it, 341, 342. 

Molina thinks that it is almost 
incredible that the common- 
wealth should have given all 
its authority to the ruler, 342, 

Monarchy is the best government, 
that is within the limits assigned 
to it, 342. 

Royal power derived immediately 
from the commonwealth “medi- 
ately ” from God, 343. 

Occam, William of — 

“ Dialogus.” Authority of emperor 
from God, but through men, 44. 

Distinction between king who 
rules according to hia own will, 
and king who rules under laws 
made by men, 46. 
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Doubts whether TnQonarchjr of the 
first kiiid existed In his time, 46. 

Emperor or king, “ solutus legi- 
bus,” but is under “natural 
equity,” 46. 

Are men bound to obey the 
emperor “in omnibus lioitis ” ? 
Not in cases where it is contrary 
to the “ utilitas ” of the people, 

; . 46 .,:' ' 

In what sense is emperor lord of 
all property t 47, 

Has emperor “ plenitudo potes- 
tatis ” in temporal things ? 48. 

He can only make laws for the 
public good, not for his private 
convenience, 48. 

“ Octo Ouaestionea.” IKng is 
superior in Idngdom in some 
cases, but in others inferior, 
for he may be deposed and held 
prisoner, 48. 

Authority of emperor derived from 
the Roman people, they did 
not give him an authority to 
rule despotically and they retain 
the right to dispose of the 
empire “ casualiter,” 49. 

Comparison of Occam and Mar- 
sibus, 60. 

Panormitanus (Nicolas de Tudeschis) — 

Custom superior to “ Positive 
Law.” Different opinions as to 
whether it required the consent 
of Pope, 162. 

Political authority a consequence 
of sin, 164. 

Parliament of England — 

Its authority in all important 
matters, 1322, 4, 108. 

Should meet twice a year, ‘ Mirror 
of Justices,’ 35. 

Not merely to furnish aids, but to 
legislate, ‘Mirror of Justices,’ 

No taxation without consent of 
Parliament, ‘ Modus Tenendi 
Parliamentum,’ 36. 

All important matters should go 
to Parliament, ‘Modus Tenendi 
Parliamentum,’ 37. 

Must not adjourn till all petitions 
are heard, * Modus Tenendi 
Parliamentum,’ 37. 

Proceedings in Parliament for 
deposition of Richard 11., 71-75. 

Control of ministers by Parliament, 
1341, revoked in 1343, 109. 

Prosecution of ministers and 
officials, 1376, 109. 

No legislation or taxation without 
Parliament, Fortescue, 217. 

Law of England not made by the 
will of king, but by 300 elected 


men, that is by the consent of the 
whole kingdom, Fortescue, 217. 

Those laws of England which do 
not proceed from custom are 
made by the king, lords, and 
whole “ communitas ” in Parlia- 
ment, St Germans, 236. 

The “ Great Parliament ” not to 
meet continually, but from time 
to time, Starkey, 261. 

It is to appoint a Council which will 
sit continually in London to 
represent the authority of Par- 
liament, to control the king and 
his Council, Starkey, 261, 262. 

Community may give its consent 
to legislation by its repre- 
sentatives, as in Parliaments, 
Hooker, 365. 

In Parliament the whole absolute 
power resides, for there are 
present the king, the nobles, 
the commons, and the clergy 
represented by the bishops, 
T. Smith, 489, 490. 

“ The Parliament of England, 
together with the convocation 
annexed thereunto, is that 
whereupon the very essence of 
all government within this realm 
doth depend,” Hooker, 497, 
Parlemens of France — 

King of France submits to be 
judged by them, Gerson and 
D’Ailly, 140, 141, 163. 

King of France Judged by them, 
De Seyssel, 221. 

King of France Judged by them, 
Machiavelli, 226. 

Princes submitted to the Judgment 
of Pariement, Bud6, 296. 

“ Courts de Parlement ” once above 
the kings of France, “ Remon* 
strance,” 380* 

“ The Senatus Lutetiarum ” is 

set in a certain sense as judge 
between the king and any 

private person, ‘ Vindiciae,* 381. 

That is why the judges are ir- 
removable, ‘ Vindiciae,’ 381. 

That judges should hold by 

terminable appointment savours 
of tyranny, Bodin, 381, 382. 
Paulus de Castro — 

Roman people could, before the 
coming of Christ, have deposed 
the emperor, but tiiis now 

belongs to Pope, 147. 

Roman people cannot now make 
law or general custom, 147. 

Prince can make law without con- 
sulting the “ Periti ” or “ Pro- 
ceres,” 148. 

Prince and Pope bound by their 
contracts, 154. 
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peopl@— 

Universitas eivium *® fa legis- 
lator, Marsilms, 9, 

It is competeat to make law, 
Marsilios, II. 

Has transferred its anthority to 
prince, cannot make “ lex,** 
Wt its custom has authority of 
law, Faber, ,22. 

Has made and can depose princes, 
■Faber, 22. 

Could resume authority they had 
granted to ' prince and make 
law, J. Butrigarius, 23. 

Some said that people could take 
away the authoi it y granted to 
emperor, Archdeacon,”" 24, 

People who are without a king 
can elect one. The electors 
of emperor do this “vice om- 
nium,*^ princes and people. 
Lupoid, 39. 

Some great Jurists say that Roman 
people could still make laws, for 
people were greater than the 
emperor and could for just 
reason depose him. Lupoid, 40. 

The “ Frincipans ” derives his auth- 
ority solely from the “ univer- 
sitas civium,” which can also 
correct or depose him, Marsiiius, 
41-44. 

Power of emperor (Charlemagne) 

§ *ven him by the Roman people, 
ccam, 49. 

They did not give him power to 
rule despotically, and retained 
their right to dispose of Empire 
“ casuaiiter,"* Occam, 49. 

Cfan revoke authority of emperor 
and make laws, Porcius and Jac* 
Butrigarius, 145, 140. 

Cannot do this, Salieeto and 
Faulus de Castro, 146, 14*7. 
Authority of king granted by 
consent of community, ana 
limited by obligations to them, 
Gerson, 159, 160. 

Rule of State belongs to the 
“ congregatio civium ” or their 
“ valentior pars,** Zabarella, 
165. 

Refers to .'“'Lex, Regia” and 
tablet in Lateran, Zabarella, 
165. 

Electors of Empire represented 
the “ imiversitas ” of the Roman 
people, Zabarella, 166, 167. 

All political authority rests on 
election by the subjects, Ousa, 
169, 170. 

In the beginning kings were 
created by the “ suflragium ” 
of the people, Fot, 176, 

In minority of king responsibility 
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for the kingdom returns : to 
people, Fot, 177. 

The States General are “Fro- 
curatores ” for all, Fot, 178. 

Prince bound by the contract with 
the people, WesseKus, ISO. 

Protection of liberty safer in hands 
of “ Fopulari ” than of nobles, 
Maehiavelli, 250. 

Liberty impossible when the people 
are corrupt, Maehiavelli, 252, 

The people normally much .wiser 
than the prince, Maehiavelli, 
■263,254. 

The people are the source of the 
authority of the prince, 364-372. 

The sovereignty of the people, 
372-379. 

The contract between the ruler and 
the people, 383-395. 

The deposition of the prince by the 
people, 395-407. 

Fonet, Rishop — 

Cites Aristotle’s description of three 
good governments, but prefers a 
“ mixte state,” 32k 

Denounces absolute government, 
329, 330. 

Government ordained by God to 
maintain justice, 330. 

Distinction between States 
governed by laws made by 
prince, and those where the 
community makes the laws, 330. 

Constitutional forms to prevent 
oppression b;sr the head : Ephors, 
Tribunes, Diets, Farliamentos, 
331. 

It is lawful to depose a wicked 
ruler and to kill a tyrant, but 
only normally, with public 
authority, 331, 332. 

In England the High Constable 
has authority to summon the 
king before Parliament to 
answer and receive Justice, 331. 

Porcius, Christophorus — 

Controversy whether Roman 
people could still make law, 145. 

Bfi^olus and “ Citra Montani ” said 
not, “ Ultra Montani ” said they 
could, 145. 

Porcius agrees with the latter, 145. 

Roman people ” concessit,” “ non 
transtulit ” its authority to 
emperor, and can revoke this, 
146. 

Roman people could revoke the 
election of the emperor, 145. 

Fot, Philippe, Sieur de la Roche — 

Question of regency in France 
should be determined by the 
Estates and people, 176, 177. 

Kings in the beginning created by 
the people, 176. 

2 m 
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States G®B©ml were the elected 
Procurators of all Estates of 
.. the realm,. 178. , 

Th© large gener^ powers of States 
General, not only in taxation, 
178. 

States General decided between 
Philip of Valois and Edward III. 
of England, 178. 

States General appointed regency 
when King John was prisoner, 
and in ministry of Charles VI., 
178, 

Prerogative — 

In England-— an extraordinary and 
absolute authority, not subject 
to law, Albericus Gentilis, 452. 

Befers to Baldus as having made 
this distinction between the 
ordinary and extraordinary auth- 
ority of the prince, Albericus, 
452. 

Prerogative is an ultimate and 
reserved power possessed by 
King of England over and 
above his ordinary powers, 
which was comparable with the 
absolute ” power of other 
kings, Cowell, 457. 

Prince, King and Emperor-— 

Prince and people ; see under 
People, 

Prince and law : see under Law, 

Prince and “Divine Right’*; see 
under “Divine Right.” 

Prince and taxation: see under 
Taxation. 

Source and nature of his authority 
— ’passim. 

Provincial Estates in Eranc©— 

Met frequently in fourteenth 
century, 6, 

Their relation to taxation in four- 
teenth century, 98-101. 

Their relation to taxation in fif- 
teenth century, 193-195, 197- 
199. 

Their relation to legislation in 
fifteenth century, 469-471. ' 

Sometimes limited by crown in 
sixteenth centuiy, 471. 

Relation to taxation in sixteenth 
century, 480, 481. 

“ Quod omnes tangit, ab omnibus 
debet communiter approbari** — 

Durandus, 24, 25. 

Nicolas of Cusa, 136. 

Gerson, 181. 

“ Remonstrance aux Seigneurs ’* — 

Addressed to those who sought 
the preservation of the kingdom 
of France and an honourable 
liberty under th© king, 335. 


King of Franc© was under the law, 
335. 

The Courts of “Fariement” were 
formerly over the kings, but 
now basely servile, 335. 
Demanded the restoration of 
. ancient laws and the assembling' 
of th© Estates, 491, 492. 
Examples of the meetings of the 
■ Estates from Merovingian times 
till Estates of Blois, 1560, 492. 

Richard II. ; proceedings of his de- 
position, 71-76. 

Richard of Armagh : th© meaning of 
“ dominium,” 60, 61. 

Ruffini Avondo ; treatises on th© 
theory of majorities in the Middle 
Ages, 11, not© 1. 

Saliceto, Bartholomew de — 

Cites Jac. Butrigarius as holding 
that Roman people could revoke 
the authority of the emperor 
and make laws, 146. 

Saliceto denies this, ©lection of 
emperor belongs to German 
princes, deposition to Pope, 146. 
Roman people could not make 
“ general law,*’ even during 
vacancy of emperor ; this be- 
longs to Pope, 146, 147. 

Sensei, Claud© de : see under Limited 
Monarchy. 

Siete Parti das : first formally recog- 
nised as law, at Cortes of Alcala a© 
Henares, in 1348, 6. 

Smith, Sir Thomas- — 

Contrasts king and tyrant, th© 
latter governs without consent 
of people, and makes and Un- 
makes laws at his pleasure, 
without regard to common 
good, 326, 327, 365. 

Some say that this tyrannical 
]^wer was possessed by the 
King of France since the time 
of Louis XI,, and by some 
Italian princes, 327. 

The whole absolute power of th© 
commonwealth of England re- 
sides in Parliament, 489. 
Respective powers of Parliament 
and king, 490. 

* Somnium Viridarii * — 

Kang of France has right to impose 
taxation, but is guilty of sin 
if he does this without cause, 37, 
Ordinary and extraordinary rev- 
enues of the crown, 37. 

Ordinary revenues originally 
granted to prince for the defence 
of tho country, Justice, &c., 38, 
They may be refused and prince 
deposed if he diverts them to 
other purposes, 38. 
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II king neglects Ms duty or abuses 
Ms ' authority be should be 
deposed by the people, not the 
Pope, 39» 

Soto, D.— 

Nature of Eternal Law, Natural 
Law, ** Jus Gentium,” and Civil 
Law, 229, 

Princes normally do not derive 
their authority directly from 
God, but from the people, 265, 
365. 

Authority of king is great, he is 
not merely “ dispensator oj06- 
cionim,” but is the “Respublica,” 
255. 

Eng has power of making laws, 
“ Quod Principi placuit,°’ etc,, 
265, 256. 

King cannot be deposed except for 
tyranny, 256. 

Discussion of tyrannicide and 
Council of Constance, 266. 

Prince is “ legibus solutus,” he is 
subject to “vis directi va ” 
of the laws, not to “ vis coerci va,” 
267. 

“ Souverainet4 ” and “ Souverain ” — 

There must be in every community 
some supreme power which 
makes all laws and magistrates 
and is subject to no law, except 
that of God and nature, and 
“ J us Gentium.” This is “ llaies- 
tas,” Bodin. 372, 418, 419. 

Distinction between the “ Souver- 
amet6 ” and the “ Souverain ” 
in Huguenot treatises, 373. 

The “ Souverainet^ ” resides in 
the community, or its repre- 
sentative authority, while the 
king is “ Souverain,” Huguenot 
treatises. 373. 

“ Concile des Estats ” retains in 
its hands the sovereign authority 
of the kingdom, Hotman, 373. 

There are magistrates inferior to 
the “ Souverain ” and appointed 
by him, but who “ ne dependent 

S roprement du souverain, mais 
e la * souverainetA’ ” * Droit 
des Magistrats,* 373, 

The “ Souverain ” himself, before 
he is put in possession of his 
sover^'ign administration, swears 
fidelity to the “ Soiiverainet^,” 
* Dioit des Magistrate,’ 373. 
Kingdom and emphes are “ fiefs,” 
and owe homage and services 
to the “ SouverainetA” ‘Droit 
des Magistrats,’ 373, 374. 

The “Souverain ” is not above the 
laws, but subject to them, ‘ Droit 
des Magistrate,’ 374. 

There are inferior powers, “de- 


puties ” of the people who create 
and can depose , prince. They 
as “ souverains magistrate ” are 
above the prince, while as 
rivate persons they are below 
im, * Arehon et Poiitie,’ 375. . 

There are few kingdoms where 
rulers are not bound by laws 
to which they have sworn 
at their accession, and they 
have promised the “ Souver- 
ainet6,’^ that is the “ Estates,” 
to keep them inviolably, ‘Ar- 
chon et Politie,’ 376. 

The authority of the community 
is greater than that of any one 
person ; the prince should be 
persuaded of this, Mariana, 376. 

King is under the law, “with 
dependence upon that whole 
entire body, over which he has 
dominion,” “ major singulis, 
universis minor,” Hooker, 378. 

Community cannot transfer 
“ Maiestas ” to any other person, 
Althusius, 378, 379. 

See also under “ Maiestas.” 

Ste. Aldegonde, Philip Mamix do— 

“Privileges de Brabant,” an im- 
plicit contract with prince, 386, 
386, 

Contractual agreement of Nether- 
lands with the Duke of Anjou, 
1581, 386. 

St Germans, Christopher- — 

Theory of Eternal Law, Natural 
Law, and Human Law, 228, 229. 

The six foundations of English 
law, 234. 

Custom the source of three of 
them, the “ general customs of 
the country,” the “ Maxima ” 
of the courts, and certain 
particular customs, 234, 236. 

Statutes made by the king, the 
Lords Spiritual and Temporal, 
and the “ Communitas,” where 
the other forms of law are not 
sufificient, 236. 

Starkey, Thomas — 

“ Dialogue between Cardinal Pole 
and Thomas Lupset,” 259-263. 

The primitive conditions of human 
life, 259. 

Aristotelian classification of gov- 
ernments, 259, 260, 

England governed for these many 
years by princes who Judged 
“all things pertaining to the 
state of our realm to hang only 
upon their will,” 260, 

This cannot be a good government, 
260. 

Prefers an elective monarchy, but 
admits tliat an hereditary mon- 
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: archy was better in^ England, 

m. 

If prince is hereditary^ there must 
b© a Great Parliament ” to 
repress seditions and defend 
the liberty of the people, 261. 

This is to appoint a Council, not 
the ordinary Council of the king 
—its composition, 261, 262. 

Its function to maintain Laws 
and good Policy,’* even against 
the king, to make war and 
peace, &c., 262. 

Authority of evil government is 
not derived from God, 262 

A raised government the best, 262. 

States General, France — 

Met frequently in fourteenth 
century, 6, 96 j«108. 

Manifold powers and functions, 
96-108. 

The Templars, renunciation of 
obedience to Benedict XIII., 
war and peace, 96-98. 

Taxation in fourteenth century, 
98-104. 

Abolition of illegal taxation, 1381, 

101 . 

The constitutional crisis, 1355- 
1358, 105-108. 

Taxation in fifteenth century, 
192-201. 

Commines condemns all taxation 
without consent of subjects, 
201-203. 

Their various functions in fifteenth 
centxjry, 210-214. 

States General of Tours. 1484, 
213, 214. 

Commines, his high opinion of their 
value, 214, 215. 

Fortescue says that neither St 
Louis nor bis ancestors imposed 
taxes without consent of Three 
Estates, 217. 

Supremo authority in Merovingian 
and Carolingian times belonged 
to assemblies of the people, 
which h© relates to States 
General of later times, Hotman, 
366. 

These assemblies elected and 
deposed kings, and States 
General had the same powers, 
Hotman, 366. 

**Maiestas” remains with the 
people, and is embodied in 
Estates, Boucher, 368, 369. 

Retained in its own hands the 
souveraine authority,” Hot- 
man, 373. 

Identifies *‘la souv©raint5 ” with 
the Estats composes du corps 
d© tout le peuple,” ‘Archon et 
Poiiti©,’ 376. 


They were' not wholly forgotten 
or ignored in early part of 
sixteenth century, examples, 
472. 

Their revival after the death of 
Henry IL, 473. 

Speech, by FHopita! at opening of 
Estates of Orleans, 1560, 473, 

Estates of Blois, 1576. Address of 
nobles, 475. 

Demand of Three Estates that 
they should meet again after 
five years ; after that, ©very 
ten years, 475, 476. 

Demand by Third Estate that 
Ordinances made by the king on 
the “ remonstrance of the Three 
Estates should not be revoked, 
except in a similar assembly 476. 

Estates of Blois, 1588. King 
swears that ho would bind him- 
self to observe the laws he had 
made, 476. 

Clergy and Third Estate declare 
laws made by the king with 
the Estates to bo invioiabfe, 477. 

Third Estate demanded that no 
edict should be published, and 
redstered by Parlements ** 
till it had been communicated 
to the “ Procureurs-Syndics des 
4tats dans ies provinces,” 477. 

Third Estate demanded that the 
decisions of the Estates should 
be published, without going to 
the king’s council, 478. 

King declared that he did not 
intend to make “ fundamental ’* 
laws, except with the advice of 
the Estates, 478, 

Henry IV. in 1589 announced his 
intention to call together the 
States General within six months. 
Summons issued for meeting in 
1690, but it never met, 478, 479. 

Catholic League called together 
the Estates in 1593, 479. 

Henry called together an assembly 
of notables in 1696, 479. 

Those called were instructed to 
consult the people of their city 
or province, 479. 

Henry assured the meeting that 
he had called them to hear and 
follow their advice, 479. 

The Estates were not called to- 
gether by Henry before issuing 
the ** Edict of Nantes,” 1598, 
but he declared that he had 
examined the “ Cahiers ” of 
the Catholics, and had per- 
mitted the “Reformed” to 
meet and prepare their state- 
ments, 479, 480. 

Examples of taxation by Pro- 
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vincial Estates, States General, 
and assembly of notable persons, 
1499 to 1597, 480-484. 

Snarez — 

Kepiidiates conception that 
political authority normally 
came immediately from God; 
this only happens rarely, 344, 
345. 

Commmiity may transfer its Juris- 
diction to one man, but the 
nature and form of this auth- 
ority is determined by human 
will, 346. 

legislative power belongs to king, 
but this depends upon the 
conditions under which his power 
was given him by the com- 
munity, 345, 346, 

Prince ought to obey his own 
laws, but repudiates the con- 
ception that the phrase “ legibus 
solutus ’* applies only to “ leges 
caducarii,” 347, 

King ought to obey the laws, but 
is exempt from “ vis iegum 
ooactiva,” 347. 

Kingdom can Justly make war 
upon a tyrant, 347, 348. 

Taxation — 

No taxation without Parliament, 
“ Modus Tcnendi Parliamen- 
turn,” 36. 

King can impose taxation for 
public purposes, not private, 
*Sommum Viridarii,’ 37. 

If he uses them for private pur- 
poses, he may be deposed, 
‘ Somnium Viridarii,* 38. 

King has the right to impose 
taxation for royal expenses, 
Bartolus, 77. ■ • 

i¥ince has the right to impose 
“ collecta,’* but only if it is 
useful to the commonwealth; 
but there is no “ obligatio 
naturalis ” to pay them, if it 
is made according to the 
prince’s “ effrenata voluntas,” 
Baldus, 85, 86. 

See under Cortes of Castile, 
States General of France, and 
Provincial Estates of France. 

It is t 3 n:anny to impose taxation 
without consent of subjects, 
Commines, 201. 

Bang of France can impose 
“ novum vectigal,” Ferrauit, 
297. 

See under L’Hopital, Bodin, Thos. 
Smith, * Droit des Magistrats,’ 
Parliament, ‘ Vindidae/ 

Tudeschis, Nicolas de : see Fanor- 
mltanus. 


Turrecremata — 

Laws derive their authority from 
legislator, but are void unless 
confirmed by custom, 153,. . 

Custom has force, of law, if allowed 
by legislator, 153, 

Prefers mixed government, 167. 

Better to be governed by law than 
■ by the will of one man, 168. 

The tyrant is ' one who governs 
for his own profit, 168. 

Subjects are not bound to obey 
the unjust commands of prince, 
168, 169. 

Tyndale, W.- — 

Concerned to show that Reformer® 
were not subverters of political 
order, 287. 

Subjects who resist the idng are 
resisting God, 288. 

Rulers whether good or evil are 
ordained by God, 288. 

King in secular matters is outside 
of the law, 288. 

Dismisses contemptuously argu- 
ment that king had sworn to 
maintain the laws, privileges, 
&c., of his subjects, 289. 

Kang is the Lord’s anointed, 
cannot be deposed without a 
special commandment from God ; 
cites the story of David and 
Saul, 289. 

Attributes misfortunes of England 
in fifteenth century to deposition 
of Richard 11., whom God had 
set over them, 290. 

Restatement of Gregory the Great, 
but under immediate influence of 
Luther, 291. 

Unity, Political, of Europe— 

Dante, 111-123. 

Engelbert of Admont, 123. 

Bartolus, 123, 

Pierre Dubois, 124-126. 

Vacarius : people could revoke auth- 
ority dven to prince, and could then 
make Jaw, 23, 

Victoria, Francis — 

A Dominican and Professor at 
Salamanca, 328, 

King is bound by the law, 328. 

“Potestas” of king is from God, 
his Authoritas ” from the 
commonwealth, 366. 

Vigelius, Nicolas — 

Laws abrogated by subsequent 
custom, 306. 

Princeps legibus solutus,” he 
does not like this ; it is contrary 
to “ Digna Vox ” (Cod. i, adv. 4), 
307. 

Besoripts of prince contrary to law 
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' are to be rejected by Courts of 
LaW;^ unless they injure no one, 

■ m, , 

* VIndiciae: contra Tyrannos* ■— 

Sjaws ' mad^ by wise men and 
magistrates to restrain kings, 

338, 330. 

The many are wiser than the one, 

339. 

King receives the law from the 
people, 330. 

Omy among barbarians is Idng 
absolute, 339. 

Legislation in Empire, England, 
Spain, Hungary — by representa- 
tive bodies — ^it was formerly the 
same in France, 340, 494. 

Kings the Vicars of God, God 
“institutes** them, but people 
** constitute *’ them, 367. 

Even hereditary monarehs are only 
held to be kings when they 
have been invested by those 
who represent the “ Maiestas ” 
of the people, 367. 

The two “ foedera,” God, king, 
and people, and king and 
people, 388, 389. 

God is the avenger of the first, the 
people of the second, 388, 389. 

Such a contract between king and 
people exists in almost all 
countries, Empire, France, Eng- 
land, Spain, Brabant, (&c., 390. 

It is related to mutual oaths at 
coronation, 390. 

There are officers of the kingdom 
whose function it is to maintain 
this contract, 410. 

The Three Estates (of France) 
met every year formerly, 493. 

Their authority in war and peace, 
and taxation, they could even 
change the succession and de- 
pose the king if he was a tyrant, 
493. 

Taxes could formerly only be 
imposed by the authority of 

, the Three Estates in France. 
Cites law of Philip of Valois, 494. 

Wenceslas, Emperor : deposition by 
the ©lectors, 182, 183. 

Wesselius of Groningen — 

Contract between people and ruler, 
180. 

King not to be obeyed in evil 
things, and may lawfully “in 
regno turban, ** 181. 

Discusses meaning of St Paul in 
Bomans xiii. i. This refers 
only to righteous rulers, it is 
lawful to resist others, 181, 182. 

William of Orange — 

Statement of the principles of the 


contract 'between prine® 'and 
people in Netherlancfs, 383-385. 

■ Conceived of them, in terms of 
feudal law, 384. 

If Philip violated these obligations, 
the Netherlands no longer obliged 
to render him obedience, 385, 
395, 396. 

Nobles have the right of the 
Ephors in ■ Sparta to control 
evil kings, 386. 

Wycliffe, John-— 

“'Civile dominium** created by 
“ Ritus Gentium,** and coercive 
authority was accepted by the 
custom and consent of the 
people as approved by reason, 

Qvil law and political authority 
instituted by men on account of 
sin, but derive their authority 
from God, 61, 63. 

Discusses the best form of govern- 
ment, in view of man’s sinful 
nature ; monarchy Is probably 
the best, 52, 53. 

Christian man should obey the 
tyrant, “ quoad bona fortunae 
minus Valencia,” 62. 

Meaning of “ dominium,*’ 62, 63, 
64, 66-61. 

Authority of the ruler founded 
on the election of the com- 
munity, in England and in 
other kingdoms, 63. 

King is the Vicar of God, whether 
just or imjust, cites Rom. xiii. 
and 1 Pet. ii., 64. 

Resistance even to perverse ruler is 
a great sin, unless his commands 
are against God, 64. 

King who violates the laws sins 
against God, 66. 

But his obedience to law is 
voluntary, 66. 

Eabarella (The Cardinal) — 

Discusses authority of custom, 
commenting on Decretal of 
Gregory IX. (Decretals i. 4, 11), 
151. 

Political authority is normally 
derived from the community, 
cites Aristotle, but probably this 
is a reminiscence of Marsiliiis, 
166. 

Discussion of the question whether 
Roman people, when they trans- 
ferred their authority to the 
prince, still retained it, 166. 

Mentions that he had seen a 
brazen tablet in Lateran dealing 
with the powers given by the 
Senate and the Roman people, 
165, 166. 
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TWs made It clear that Roman 
people had retained the power 

. ,of making^ laws, 166.. 

However tMs might be, all power 
came to be in the hands of the 
prince, 166. 

, Agrees with Lupoid of. Bebenburg 
that the electors in electing the 
emperor acted as a Collegium ** 
representing the *'* universitas 
populi Romani,” 166. 

Government a Divine institution 
even among infidels, cites In- 
nocent IV., 166. 

The electors can for Just cause 
depose the emperor, at least 
when he has not yet been 
crowned by Pope, 167. 

This is Xabarelia’s own judgment, 
but he submits it to the j udgment 
of more competent persons, 
167. 

Zaslus — 

Emperor has “ Potestas immensa,” 
he is “ legibus solutus,” and 
can make law solus,” 319. 

Prince is bound by his ** contracts ” 
even with private persons — 
relates this to feudal law, 319. 

Prince’s actions must conform to 
reason and equity, cites the 
stories of Trajan and Agesilaus, 
and the rescript of Anastasius 
that no heed was to be paid 
by administrators to rescripts 
contrary to general law and 
public utility, 320. 

Discusses the meaning of ** legibus 
solutus.” This does not mean 
that the prince could annul a 


man’s legal rights' by law, decree, 

. or statute. Reference to case 
“ in Consistorio Principis,” 320. 

This is probably the case discussed 
in Zasius’ ' Oonsiiia,’ . ii. ' 10, 321. 

Two principles laid down in this. 
Emperor cannot override . the 
Judgment of the Court, and he 
is bound by his contract, 321. 

There had been much discussion 
of such phrases as “ ez pleni- 
tudine potestatis ” and ** ex 
certa scientia,” 321. 

Zasius is quit© clear that by the 
use of such phrases the emperor 
could not annul ” Res Judicata,” 
or a man’s lawful rights, 321, 
322. 

Such phrases had become a matter 
of convention, and they had 
no great force, 322. 

In this case the emperor was bound 
by his own constitution in the 
Diet of Worms, 1495. This 
had received the force of a 
contract, for the emperor had 
sworn to observe it, 323. 

The authority of the emperor does 
not extend to injustice, though 
he is “ lege mere positive 
solutus,” 323, 324. 

The “ ius ” claimed by a man 
which belongs to the “ ius 
naturale vel gentium ” cannot 
be taken away by the emperor, 
except perhaps for obvious 
public utility, 323, 324. 

The Court, therefore, should order 
its original Judgment to be 
carried out, 323, 324, 
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